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Thomas  v.  Dering^  p.  158,  is  a  case  of  some  interest 
on  the  principles  which  guide  the  Court  in  awarding  or 
refusing  specific  performance  with  compensation  where  the 
vendor  turns  out  to  have  only  a  limited  interest.  Colycar 
V.  Mulgrave^  p.  191,  is  important  in  the  line  of  modern 
authorities  which  have  now  disallowed  the  supposed  right 
of  strangers  interested  in  the  performance  of  a  covenant  to 
sue  on  it  in  equity.  With  regard  to  GaU  v.  GaU  (1877) 
€  Ch.  D.  144,  46  L.  J.  Ch.  809,  which  seems  at  first  sight 
to  extend  one  of  the  few  remaining  exceptions,  see  the 
observations  of  Lord  Lindley  (then  L.  J.)  in  Att.-Gen.  v. 
Jacobs  Smith  [1895]  2  Q.  B.  341,  349,  64  L.  J.  Q.  B.  605. 
Weddo'burn  v.  Wcdderburn^  p.  331,  illustrates  the  com- 
plicated claims  which  may  arise  from  the  retention  of  a 
testator's  capital  in  trade  by  executors  who  are  also  his 
partners  in  the  business.  Further  proceedings  in  this 
cause  continued,  and  were  reported,  down  to  1856  :  see 
the  references  noted,  /.  c. 

We  learn  incidentally  from  a  dictum  in  Clayton  v.^  Greg- 
son^  at  p.  435,  that  two  different  customary  acres  besides 
the  statute  acre  were  in  use  in  Lancashire  as  late  as  1830. 
C^p.    Morgan,    England   under   the    Jforman    Occupation, 

p.  -lO. 

In  Doe  V.  Suckermore^  p.  533,  we  have  an  elaborate  dis- 
cussion of  the  question,  then  very  doubtful,  whether  proof 
of  handwriting  by  comparison  in  Court  with  specimens 
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already  admitted  or  proved,  but  not  otherwise  known  tO' 
the  witness  to  be  the  handwriting  of  the  alleged  writer,  is^ 
admissible  or  not.  In  England  the  matter  is  now  settled 
by  statute.  The  affirmative  opinion  already  prevailed  in 
leading  American  jurisdictions  at  the  date  of  this  case : 
Moody  V.  Roivell  (1836)  17  Pick.  490,  Thayer,  Cases  on 
Evidence,  704. 

(rreen  v.  Chapman,  p.  G52,  is  still  useful  to  show  what 
kind  of  criticism  exceeds  the  bounds  of  fair  comment ;  but 
the  language  about  ^^  privilege  extended  to  fair  criticism  " 
is  not  consistent  with  the  modern  doctrine  that  fair  comment 
is  not  in  the  position  of  a  privileged  communication,  but  i& 
not  a  libel  at  all ;  and  it  is  a  question  of  fact  whether 
criticism  alleged  to  be  libellous  is  fair  or  not :  Merivale 
V.  Carson  (1887)  20  Q.  B.  Div.  275.  It  would  seem  also 
that  a  special  plea  such  as  was  pleaded  in  the  principal 
case  was  really  bad  as  amounting  to  the  general  issue.  In 
fact  it  had  been  held  long  before  that  under  the  general 
issue  the  defence  of  fair  comment  might  be  set  up :  Tahart 
V.  Tipi^er  (1808)  10  R.  E.  098  (1  Camp.  350). 

The  opinions  delivered  by  the  Judges  in  Miller  v.  KnoXy 
p.  771,  are  more  valuable  for  the  general  discussion  of  the 
jurisdiction  to  commit  for  contempt  than  for  any  point 
specifically  before  them.  As  there  was  no  final  decision 
of  the  House  of  Lords  (see  at  p.  819),  it  might  be  hard  to 
define  the  authority  of  these  opinions,  but,  so  far  as  they 
are  substantially  unanimous,  they  may  be  taken  as  a  trust- 
worthy exposition  of  the  law  for  all  practical  purposes. 

A  few  cases  of  earlier  date  than  the  bulk  of  the  A'olume 
will  be  found  at  the  end.  The  reasons  for  now  preserving 
them  in  the  Eevised  Reports  appear  in  the  foot-notes  at  the 
beginning  of  each  case. 

In  Gluckstein  v.  Barnes^  [1900]  A.  C.  at  p.  252,  Lord 
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Macnaghten  cites  the  case  of  Hichens  v.  Congreve  (1828 — 

1831)   from  its  latest  stage  before  Shadwell,  V.-C.     The 

decision  of  Lord  Lyndhurst  on  the  demurrer,  as  reported 

in  4  Russ.,  is  given  in  32  R.  R.  173.     It  appeared  to  the 

Editors    of  the  Revised  Reports  that   Lord  Lyndhurst's 

judgment  contained  all  the  material  facts  and  law,  and  it 

appears  to  them  now  that  the  subsequent  report  in  4  Sim. 

does  not,  at  all  events,  contain  anything  material  which  is 

not   either  quoted  or  sufficiently  stated  in  substance  by 

Lord  Macnaghten.     If  and  so  far  as  Lord  Macnaghten's 

citation  may  be  taken  as  intimating  that  Shadwell,  V.-C.'s 

judgment  does   add   anything   to  Lord   Lyndhm*st's,  we 

should    of    course    bow    to    his    authority ;    but    Lord 

Macnaghten  himself  has  supplied  our  defect,  if  any,  so 

fully   that  nothing  remains  to  be  done.     A  reference  to 

Lord    Macnaghten's   judgment    should    be    noted   up   in 

32  R.  E.  173. 

A  public  announcement  which  has  come  to  our  notice 
makes  it  desirable  to  recall  attention  to  the  statement  in 
our  original  introduction  prefixed  to  1  R.  R.  that  the 
Revised  Reports  are  an  edition  and  not  a  selection. 

F.  P. 
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MELLER  (otherwise  MELLOR)  v.  WOODS.  i836. 

^  ^  Feb.  16,  17, 

(1  Keen,  16—23;  S.  C.  5  L.  J.  (N.  8.)  Ch.  109.)  22. 

Where  a  deposit  of  a  lease  was  made  to  secure  a  debt,  and  from  the  /iolh  dmrt, 
nature  of  the  transaction  no  interest  was  to  be  paid  on  the  principal  Lord 

sum  secured,  the  equitable  mortgagor,  on  a  biU  filed  by  the  equitable  Lanodalk, 
mortgagee  to  have  the  lease  sold,   is  entitled  to  the  usual  time  to  * 

redeem.  [  ^^  ] 

[The  facts  of  this  case  are  sufficiently  stated  in  the  judgment.] 

Mr.  PalmeTy  for  the  plaintiffs   (equitable  mortgagees  by        [  19  ] 
deposit,  claiming  foreclosure). 

Mr.  Teed,  contra,  [  20  ] 

Mr.  Palmer,  in  reply.  [  21  ] 

The  Master  of  the  Bolls  :  Feb,  22. 

The  plaintiffs  in  this  case  are  commissioners  of  assessed  taxes, 
and  the  bill  prays  for  the  sale  of  a  lease  which  was  deposited  by 
way  of  equitable  mortgage  by  the  defendant  William  Woods,  as 
a  security  for  the  sum  of  1,800/.,  in  which  sum  that  defendant 
was  bound  to  the  plaintiffs  as  surety  for  his  son,  a  collector 
of  taxes,  who  made  default  to  that  amount.     The  defendant 
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Mellbb  William  Woods,  being  called  upon  for  payment  by  the 
Woods.  commissioners,  prevailed  upon  them  to  give  him  time,  and, 
by  way  of  inducing  them  to  do  so,  deposited  with  them 
the  lease  in  question,  and  at  the  same  time  signed  a  memo- 
randum stating  the  purpose  for  which  the  deposit  was  made. 
From  the  nature  of  the  transaction,  it  is  admitted  on  both 
[  *22  ]  sides  that  the  principal  *sum  secured  was  not  to  bear  interest. 
The  defendant  Woods  subsequently  paid,  in  part  satisfaction 
of  the  debt,  the  sum  of  1,000/.,  which  he  raised  by  a  mort- 
gage of  the  leasehold  premises,  subject  'to  the  lien  of  the 
commissioners,  to  the  defendants  Christopher  Gabriel  and 
Thomas  Garner  Gabriel.  There  remained  the  sum  of  876Z., 
which  is  admitted  by  the  answer  of  Woods  to  be  due  from 
him  to  the  commissioners;  and,  that  sum  not  having  been 
paid,  the  present  bill  was  filed  to  obtain  the  benefit  of  the 
equitable  mortgage.  The  other  defendants  are  not  bound  by 
the  admission  of  Woods,  but  they  admit  that  a  consider- 
able sum  is  due  from  Woods  to  the  plaintiffs.  Under  these 
circumstances  they  insist,  as  they  have  a  right  to  do,  that 
an  account  should  be  taken;  and  further,  that  an  equitable 
mortgagee  cannot  be  in  a  better  situation  than  a  legal 
mortgagee,  and,  as  against  a  legal  mortgagee,  the  rule  of  the 
Court,  is  that  the  mortgagor  is  entitled  to  six  months'  notice 
to  redeem. 

The  plaintiffs,  partly  upon  the  ground  of  the  public  incon- 
venience which,  it  was  said,  was  likely  to  arise  from  delay ; 
and  partly  upon  the  ground  that,  as  the  principal  debt  does 
not  carry  interest,  there  is  no  compensation,  as  in  ordinary 
cases,  for  delay,  claim  a  right  to  an  order  for  an  immediate 
sale  of  the  estate.  At  the  hearing,  I  intimated  that  the 
Court  could  not  attend  to  any  argument  founded  solely  upon 
the  inconvenience  that  might  arise  from  delay;  but,  as  the 
particular  case  appeared  to  be  one  of  some  hardship  to  the 
plaintiffs,  who  had  no  compensation,  by  way  of  interest,  for 
the  time  which  the  rule  of  the  Court  allows  to  mortgagors, 
I  wished  to  ascertain  whether  any  authority  could  be  found 
upon  which  this  case  could  be  excepted  from  the  rule  which 
has    been  laid    down   by  the   present    Lord    Changellob    in 
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Parker  v.  Housefield  (i).  In  many  *ca8es  the  Court  considers 
the  payment  of  interest  as  a  compensation  for  delay,  and  if 
I  had  found  any  authority  for  the  application  of  that  principle 
to  the  present  case,  I  should  have  been  inclined  to  accede  to 
the  prayer  for  an  immediate  sale.  But  I  have  not  been  able 
to  find  any  case  which  would  justify  the  Court  in  departing 
from  the  rule,  which  must  be  considered  as  established,  as 
to  the  time  allowed  for  redeeming  mortgages  whether  legal  or 
equitable.  I  have  thought  it  right  to  consult  the  Lord  Chancellor 
on  this  subject,  who  concurs  with  me  in  the  conclusion  to  which 
I  have  come.  I  must,  therefore,  in  this  case,  order  an  account 
to  be  taken  of  what  is  due  to  the  plaintiffs  from  the  defendant 
Woods ;  that  six  months'  time  be  allowed  to  the  defendant ;  and 
that,  in  default  of  payment  in  that  time,  the  estate  be  sold. 
The  plaintiffs  are  entitled  to  a  receiver  according  to  the  prayer 
of  their  bill. 


Mblleb 

Woods. 

[•23] 


WILLIAM  EVANS  and  Others  v.  HENRY  STOKES 

AND  Others. 

(1  Keen,  24—33;  S.  C.  5  L.  J.  (N.  S.)  Ch.  129.) 

In  a  suit  for  the  purpose  of  having  the  affairs  of  a  dissolved  joint  stock 
company  settled,  and  wound  up  under  a  decree  of  the  Court,  and  praying 
for  accounts  of  the  partnership  transactions,  and  that  a  sale  of  the 
partnership  property  by  the  directors  might  be  declared  fraudulent  and 
void,  all  the  members  of  the  company,  however  numerous,  must  be 
parties  to  the  suit. 

In  November,  1828,  the  French  Brandy.  Distillery  Company, 
which  had  been  established  about  three  years,  was  dissolved 
in  pursuance  of  the  resolutions  adopted  by  a  majority  of  the 
shareholders  at  a  special  general  meeting  of  the  proprietors, 
held  on  the  27th  of  the  previous  month  of  October,  and  the 
partnership  premises,  plant,  implements,  and  fixtures  were  sold 
upon  certain  conditions  to  the  defendant  John  Thomas  Betts, 
who  had  projected  the  Company,  and  who  continued,  after  its 
dissolution,  to  carry  on  the  business  under  the  firm  of  Betts  &  Co. 


1836. 
Jan.  27. 

RoUi  CouH. 

Lord 
Langoalb, 

M.B. 

[24] 


(1)  2  My.  &  Keen,  419.    Following 
a  number  of  earlier  precedents  which 


had  already  completely  settled  the 
point. — 0.  A.  S. 
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EvAKs       The  plaintiffs  were  shareholders,  and  the  defendants,  with  the 

St<Seb.  exception  of  John  Thomas  Betts  and  Kichard  Cuerton  the 
younger,  were  directors  of  the  Company  at  the  time  of  its 
dissolution.  The  bill  alleged  that  the  dissolution  had  been 
fraudulently  procured  by  the  defendants,   Betts,   Stokes,  and 

[  *25  ]  Cuerton  the  elder,  and  that  the  majority  of  the  members  *of 
the  Company  had  been  induced  to  consent  to  such  dissolution  by 
false  representations  as  to  the  unprofitable  state  of  the  concern ; 
and  it  prayed  that  the  affairs  of  the  partnership  or  Company 
might  be  wound  up  and  settled  by  and  under  the  decree  and 
direction  of  the  Court ;  that  accounts  might  be  taken  of  the 
partnership  property  received  by  the  defendants  the  directors ; 
that  the  sale  of  the  business  and  premises,  plant  and  effects  to 
the  defendant  Betts  might  be  declared  to  be  fraudulent  and  void, 
as  against  the  plaintiffs  and  the  other  members  of  the  Company, 
and  that  the  same  might  be  set  aside ;  that  the  said  premises, 
plant,  and  effects  might  be  resold  under  the  direction  of 
the  Court,  or  that  the  defendants,  John  Thomas  Betts,  Henry 
Stokes,  Bichard  Cuerton  the  elder,  and  Eichard  Cuerton  the 
younger  might  be  charged  in  account  with  the  full  value  thereof 
at  the  time  of  the  dissolution  of  the  Company,  and  that  the 
defendant  John  Thomas  Betts  might  be  decreed  to  pay  what  was 
due  from  him  to  the  Company ;  that  an  account  might  be  taken 
of  the  profits  made  by  the  last-named  defendants  in  the  business 
since  the  dissolution  of  the  Company,  and  that  they  might  be 
charged  in  account  with  the  amount  of  such  profits;  that  all 
the  defendants  might  be  charged  with  the  profits  made  by 
them  respectively  from  the  sales  of  shares  in  the  Company, 
and  that  a  sum  of  3,300Z.  paid  by  them  to  one  Vetter,  in 
discharge  of  his  claims  against  the  Company,  might  be  disallowed 
to  them. 

The  defendants,  charged  with  having  concerted  the  dissolution, 
denied  the  fraud  alleged  by  the  bill,  and  insisted  that  the  dissolu- 
tion had  been  bond  fide  recommended  as  the  best  proceeding  that 
could  be  adopted  for  the  interest  of  the  shareholders  under 
the  existing  circumstances  of  the  concern,  and  that  the  terms 

[  •26  ]  of  the  *agreement  by  which  the  partnership  property  had  been 
sold  to  the  defendant  Betts  were  fair  and  equitable. 
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The  pleadings  having  been  opened,  a  preliminary  objection  for       Bvanb 
want  of  parties  was  taken  to  the  suit.  Stokes. 

Mr.  Pemberton  and  Mr,  Purvisy  for  the  defendants,  Guerton 
the  elder,  Cuerton  the  younger,  and  Gore,  in  support 
of  the  preliminary  objection : 

*  *  There  is  nothing  in  this  case  to  take  it  out  of  the 
general  principle,  which  requires  that  all  persons  interested  in 
the  subject  of  a  suit  should  be  before  the  Court,  and  that,  as 

this  bill  seeks  to  have  the  affairs  of  the  partnership  *settled       [  •27  ] 
in  the  absence  of  a  great  number  of  the  shareholders,  it  is 
defective  for  want  of  parties. 

[They  distinguished  Gray  v.  Chaplin  (i),  and  cited  Van  Sandau 
V.  Moore  {2),  Blain  v.  Agar{s)y  Long  v.  Yonge  (4),  and  other 
cases,  where  the]  same  general  principle  is  recognised ;  namely,  [  so  ] 
that  in  a  suit  of  which  the  object  is  to  adjust  and  wind  up  the 
concerns  of  a  company  or  a  partnership,  and  to  obtain  a 
decree  by  which  the  rights  of  all  the  partners  are  to  be 
bound,  all  the  partners,  however  numerous,  must  be  before 
the  Court.  *  *  The  plaintiffs  desire  to  have  the  dissolution 
declared  fraudulent,  while  a  vast  majority  of  the  partners 
acquiesce  in  that  dissolution  as  the  most  beneficial  measure  for 
the  Company  which,  under  all  the  circumstances,  could  have 
been  adopted.  But  supposing  the  three  plaintiffs  to  be  right, 
and  that,  in  insisting  upon  the  impropriety  of  the  dissolution, 
they  take  a  sounder  view  of  the  interests  of  the  partnership 
than  the  majority  of  the  proprietors,  how  is  it  possible  for 
the  Court  to  determine  that  question  in  the  absence  of  the 
majority?    ♦     «    * 

Mr.  Kinderaley,  Mr.  W,  C.  L.  Keene,  Mr.  Kenyon  Parker^        [  31  ] 
Mr.  GirdUstone,  jun.,  and  Mr.  Campbell,  for  other  defendants. 

Mr.  Tinney  and  Mr.  Goodeve,  contra  : 

*  *     hx   this    case    the    plaintiffs   seek  relief   against   the        [  32  ] 
consequences   of    a   dissolution,    which    relief — even   if  it    be 

(1)  26  E.  E.  22  (2  Sim.  &  St.  267.)    (3)  27  E.  E.  160  (1  Sim.  37). 

(2)  2d  E.  B.  100  (1  Eus8.  441).       (4)  29  R.  E.  118  (2  Sim.  369). 
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EvAKs       conceded,   and  the  plaintififs  are  willing  to  concede,  that  the 
ST0KB8.      dissolution  should  not  be  disturbed — cannot  but  be  advantageous 
to  all  the  members  of  the  Company  whose  interests  have  been 
affected  by  the  fraudulent  transfer  of  their  property. 

The  Mabteb  of  the  Bolls  : 

This  is  a  bill  in  which  it  is  sought  that  the  affairs  of  the 
partnership  may  be  wound  up  and  settled  by  and  under  the 
decree  of  this  Court,  and  that  accounts  may  be  taken  of 
the  partnership  property.  The  bill  also  prays  that  a  sale  of 
part  of  the  partnership  property  by  the  directors  to  the 
defendant  Betts  may  be  set  aside.  It  is  perfectly  obvious 
that  a  suit,  where  all  the  accounts  of  the  partnership  are  to 
be  taken,  and  the  rights  of  all  the  partners  are  to  be 
determined,  as  between  themselves,  and  under  the  various 
circumstances  in  which  they  stand  in  relation  to  each  other, 
some  of  them,  for  instance,  having  paid  their  calls,  and  others 
having  omitted  to  do  so,  cannot  be  prosecuted  in  the  absence 
of  any  of  those  partners.  The  cases  in  which  suits  have 
been  permitted  to  be  instituted  by  a  few  persons  on  behalf  of 
i  •33  ]  themselves  and  a  numerous  body  of  other  *person8,  have  been 
cases  in  which  there  was  plainly  a  community  of  interest 
between  the  plaintiffs  and  those  whom  they  represented;  but 
this  is  a  case  in  which  it  is  not  disputed  that  there  is  a  great 
diversity  of  interests  as  between  different  classes  of  the  mem- 
bers of  this  partnership,  and  yet  the  Court  is  called  upon  to 
wind  up  the  whole  transactions  of  the  partnership  in  the 
absence  of  a  great  number  of  the  partners.  The  frame  of 
the  suit  is  plainly  defective;  and  the  cause  must  stand 
over,  therefore,  with  liberty  to  the  plaintiffs  to  amend  by 
adding  parties. 


▼OI*.  XUV.J 
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HEAEDSON  v.  WILLIAMSON  (1). 

(1  Keen,  33—42;  S.  C.  5  L.  J.  (N.  S.)  Ch.  165.) 

Where  an  estate  is  devised,  without  any  limitation  of  the  quantity  of 
interest,  to  trustees  in  trust  for  a  limited  purpose,  with  remainder  to 
persons  to  whom  the  beneficial  interest  is  given,  the  legal  estate  given 
to  the  trustees  will  cease  on  the  satisfaction  of  the  limited  purpose,  and 
will  vest  in  the  persons  beneficially  entitled  in  remainder. 

This  was  a  bill  for  the  specific  performance  of  a  contract  for 
the  purchase  of  an  estate  by  the  defendant. 

The  only  question  was  as  to  the  validity  of  the  title,  and  it 
was  agreed  between  the  parties  to  take  the  opinion  of  the 
Court  upon  that  point  without  a  reference. 

James  Heardson,  by  his  will  dated  Ist  of  September,  1819, 
devised  to  William  Smith  and  Bobert  Maples,  and  the  survivor 
of  them,  and  the  executors  and  administrators  of  such  survivor, 
his  ten  acres,  more  or  less,  in  Pinchbeck,  in  the  county  of 
Lincoln,,  and  also  his  house  or  tenement  in  Surfleet,  and  the 
fixtures  of  his  shop,  in  trust  for  sale,  and  with  the  money 
arising  from  such  sale,  after  deducting  expenses,  in  trust  to  pay 
off  all  such  sums  as  at  the  time  of  his  decease  should  be  due 
and  owing  upon  mortgage  of  all  or  any  part  of  his  real  estates 
thereinafter  mentioned,  ^except  the  house  thereinafter  given  to 
his  son  James,  and  the  house  thereinbefore  devised,  and  after 
payment  and  discharge  thereof,  if  any  surplus  should  remain 
in  trust  to  pay  the  same  to  his  wife  Sarah  Heardson,  for 
her  own  use;  and  the  testator  thereby  gave  and  devised  to 
the  said  Sarah  Heardson  for  her  life,  if  she  continued  his 
widow,  all  and  every  other  his  messuages,  lands,  tenements, 
hereditaments,  and  premises  whatsoever,  situate  in  the 
parishes  of  Pinchbeck  and  Surfleet  or  elsewhere,  subject  to 
the  payment  of  his  sister  Margaret  King's  annuity  of  lOZ.  for 
life  thereinafter  given,  and  also  to  the  payment  of  lOOZ.  yearly 
till  the  above  mortgage  debts  directed  to  be  paid  by  the  sale  afore- 
said were  discharged,  in  case  the  estate  and  efiiects  thereinbefore 


1836. 
Feb.  17. 

BmIU  Court. 

Lord 
Langdale, 

M.R. 

[83] 


[•34] 


(1)  But  under  the  Wills  Act,  1837, 
se.  30  and  31,  trustees  in  such  case 
now  take  the  fee  simple,  unless  the 
limited   purpose    is    commensurate 


with  an  estate  for  life  or  (possibly) 
with  a  definite  term  of  years  absolute 
or  determinable. — 0.  A.  S. 
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Heabdson    directed  to   be  sold  for  that  purpose  should  not  thereto  fully 

William-     extend;  and  from   and  after  the  decease  of  his   said  wife,   or 

^^*         her  intermarriage  again  after  his  decease,  in  case  the  said 

mortgage  debts  so  directed  to  be  discharged  should  not  then 

have  been   fully  paid  ofif,    the  testator  gave  and  devised  all 

such  estate  so  devised  to  his  wife  to  the  said  William  Smith 

and  Thomas  Maples  and  the  survivor  of  them,  and  the  executors 

and  administrators  of  such  survivor,  in  trust  to  let  the  same 

for  the  best  rents  that   could    be  obtained,  and   apply   such 

rents  for   payment  of   the   said  mortgage  debts,    should  any 

part  still  remain,  until  the  whole  should  be  fully  paid  off  and 

discharged  by  the  gradual  receipt  of  such   rents   and  profits 

of  his,  the  testator's  estate ;   and  from  and  after  the  decease 

of  his  said  wife,  or  her  intermarriage  again  after  his  decease, 

or  the  final  liquidation  and  payment  of  his  mortgage  debts 

as  aforesaid,  as  the  case  might  happen,  the  testator  gave  and 

devised  to  his  son,  John  Guy  Heardson,  the  plaintiff,  and  his 

assigns,   for   his  life,  subject  to  the   payment  of  one    fourth 

part   of   his   said   sister's  annuity  for  life,  his  messuages  or 

tenements,   lands  and   hereditaments  at   Surfleet  and  Pinch- 

[  'SB  ]       beck  therein  described ;  *and   after   the  decease  of  John  Guy 

Heardson   the  testator  gave  and  devised  the  said  messuages 

or  tenements,  &c.  to  such  child  or  children  as  the  said  John 

Guy  Heardson  should  have  lawful  issue  of  his  body,   and  to 

their,  his,  or  her  heirs  or  assigns  for  ever,  to  take  as  tenants 

in  common,   if  more  than   one,  and  in  default  of  such  issue 

the  testator  gave  and  devised  the  same  real  estates  to  his  sons, 

James,  William,  and  Guy  Heardson,  their  heirs  and  assigns, 

as  tenants  in  common. 

The  testator  died  in  January,  1820.  At  the  time  of  his 
decease,  a  part  of  the  real  estate  devised  by  his  will  was 
subject  to  two  mortgages,  one  made  by  an  indenture  of  demise, 
in  the  year  1804,  for  a  siim  of  700Z.,  and  another  made  by  an 
indenture  of  demise  in  the  year  1811  for  a  sum  of  6001. 

In  May,  1822,  Sarah  Heardson  paid  200L  in  part  satisfaction 
of  the  mortgage  secured  by  the  indenture  of  1811. 

In  the  year  1825  the  trustees  sold  the  ten  acres  of  land 
devised  in  trust  for  sale,  and  with  the  money  arising  from  the 
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Bftle,  amoonting  to  680Z.,  and  a  sum  of  20i.  paid  by  Sarah  Hkardson 
Heardeon,  paid  off  the  mortgage  for  700/.  secured  by  the  william- 
indenture  of  1804.  ^^' 

Sarah  Heardson  died  on  the  27th  of  September,  1831,  and 
the  annual  sum  of  1002.,  charged  on  the  estate  devised  to  her, 
not  having  been  applied  by  her  to  the  discharge  of  the  mort- 
gage debts  of  the  testator,  the  trustees  in  January,  1832,  with 
money  arising  from  the  sale  of  the  testator's  house  at  Surfleet 
devised  in  trust  for  sale,  and  other  money  arising  from  the 
personal  estate  of  *Sarah  Heardson,  paid  off  the  residue  of  L  *36  ] 
the  mortgage  debt  secured  by  the  indenture  of  May,  1811. 

By  an  indenture  of  release,  dated  the  8rd  of  February,  1835, 
between  the  plaintiff  of  the  one  part,  and  Charles  Francis  Bonner 
of  the  other  part,  the  plaintiff,  having  no  child  living,  with  a 
view  to  destroy  the  contingent  remainders,  and  acquire  the  fee- 
simple,  conveyed  the  estates  in  question,  discharged  of  dower,  to 
Charles  Francis  Bonner  and  his  heirs,  to  the  use  of  the  plain- 
tiff and  his  heirs ;  and  the  question  was,  whether  the  contingent 
remainders  to  the  children  of  the  plaintiff,  'and,  in  default  of 
children,  to  the  brothers  of  the  plaintiff,  were  effectually 
destroyed  by  that  conveyance  ;  or  whether  the  trustees  to  whom 
the  estate  was  limited  after  the  life  estate  of  Sarah  Heardson 
for  the  purpose  of  paying  off  the  mortgage  debts,  if 
those  debts  should  not  have  been  satisfied  by  the  widow,  took 
a  fee,  in  which  case  the  contingent  remainders  would  be 
preserved. 

Mr,  Pcfuberton  and  Mr.  Metcalfe,  for  the  plaintiff: 

*     *     The  quantity  of  estate  must  be  determined  with  refer-        [  37  ] 
ence  to  the  purpose  of  the  testator;  and  though  a  devise  in  fee 
might  answer  that  purpose,  the  trustees  will  not  take  a  fee,  if  a 
less  estate  is  sufficient  to  carry  the  purpose  of  the  testator 
into  effect.     *     *     * 

The  rule  laid  down  in  Doe  d.  Player  v.  NicholU  (i),  in  which        [  38  ] 
case  Mr.  J.  Bayley  says,  that  where  an  estate  is  devised  to 
trustees  for  particular  purposes,  the  legal  estate  is  vested  in 

(1)  25  E.  R.  at  p.  403  (1  B.  &  C.  342). 
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Hbabdsoit    them  as  long  as  the  execution  of  the  trust  requires  it,  and  no 
William-     longer ;  and  therefore,  as  soon  as  the  trusts  are  satisfied,  it  will 
^^'        vest  in  the  person  beneficially  entitled  to  it.     *     *     * 


Mr.  Tinney  and  Mr.  Bellamy,  contra  : 

The  defendant  is  a  willing  purchaser,  if  a  good  title  can  be 
made ;  and  the  point  before  the  Court,  though  in  form  it  appears 

[  *39  ]  to  involve  only  a  technical  objection,  *does  in  fact  raise  a  sub- 
stantial objection  to  the  purchase ;  for,  if  the  trustees  have  the 
legal  fee,  the  children  of  the  vendor,  if  he  should  have  any,  or 
the  remaindermen,  if  he  should  have  none,  may  bring  ejectment, 
and  the  decree  made  in  this  suit  will  be  no  protection  to  the 
purchaser.  *  *  A  court  of  equity  will  rather  incline  to  the 
inference  that  trustees  should  take  an  estate  that  will  support 
all  the  purposes  of  the  will,  and  preserve  instead  of  destroying 
contingent  remainders  :  [Gibson  v.  Montford  (i)  ;  Doe  d.  Tomkyns 
V.  Wiaan{2).] 

[  40  ]  In  the  present  case  the  testator  gives  his  estates  in  trust  to 

let  the  same  for  the  best  rents  that  can  be  obtained.  There  is 
no  question  as  to  this  being  an  express  trust,  and  not  a  power ; 
and  as  the  leases  are  to  be  made  out  of  the  interest  of  the 
trustees,  which  is  indefinite,  that  interest  must  be  the  fee.  *     *    * 

[  *i  ]  Mr.  Pemherton,  in  reply..    ♦     *     * 

The  Master  of  the  Rolls  (after  stating  the  will)  : 

The  question  here  raised  is,  whether  the  trustees  under  this 
devise  take  the  legal  fee.  There  can  be  no  doubt  that  the 
circumstance  of  the  estate  being  limited  to  the  trustees,  their 
executors  and  administrators,  and  not  to  the  trustees  and  their 
heirs,  would  not  affect  the  vesting  of  the  fee  in  the  trustees,  if 
the  purposes  of  the  will  required  it ;  and  the  question  is,  whether 
the  purposes  of  the  will  did  require  that  the  trustees  should  take 
the  fee.  If  the  mortgage  debts  had  been  paid  off  in  the  lifetime 
of  the  widow,  the  trustees  would  have  taken  no  estate  after  the 
decease  of  the  widow  ;  and  in  the  event,  which  happened,  of  the 

(1)  1  Ves.  Sen.  4P1.  (2)  20  B.  E.  355  (2  B.  &  Aid.  84). 
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mortgage  debts  not  *having  been  wholly  paid  oflf  in  her  lifetime, 
they  were  to  take  only  an  estate  until  those  debts  were  paid.  I 
do  not  see  the  least  necessity  that,  for  that  limited  purpose,  the 
trustees  should  have  the  reversion  ;  and  the  debts  having  in  fact 
been  paid  off,  I  am  of  opinion  that  the  trust  ceased,  and  that  the 
legal  estate  vested  in  the  plaintiff. 


HSABDBON 

r. 
William- 
son. 

[•42] 


COOK  V.  HUTCHINSON. 

(1  Keen,  42-33.) 

By  a  deed  between  a  father  and  son,  reciting  that  the  father  was 
desirous  of  settling  the  property  therein  comprised,  so  as  to  make  the 
same  a  provision  for  himself  during  his  life,  and  for  his  wife  and  her 
children  by  him  after  his  decease,  he  released  and  assigned  the  same  and 
every  part  thereof  to  the  son,  upon  the  trusts  thereinafter  mentioned 
concerning  the  same.  The  father  proceeded  to  declare  the  trusts  as  to 
part  of  his  property  in  favour  of  his  wife,  a  daughter,  and  a  niece,  but 
no  trust  was  declared  aa  to  the  surplus :  Held,  that  the  surplus  did  not 
result  tx)  the  grantor,  but  belonged  to  the  son ;  and,  the  father  having 
been  maintained  by  the  son  for  fifteen  years,  a  bill  filed  after  the  son's 
death  by  the  father,  and  revived  upon  the  father's  death  by  his  repre- 
sentative, was  dismissed  with  costs  as  to  that  part  of  it  which  sought  an 
account  of  interest. 

Bt  an  indenture  of  release  and  assignment,  dated  the  29th  of 
March,  1817,  and  made  between  William  Cook  the  elder,  of  the 
one  part,  and  William  Cook  the  only  son  of  the  said  William 
Cook,  of  the  other  part,  reciting  the  several  mortgages  and  bonds 
by  virtue  of  which  William  Cook  the  elder  was,  as  sole  executor 
and  residuary  legatee  under  the  will  of  Michael  Cook  his  brother 
deceased,  seised  of  the  mortgaged  premises  therein  described 
subject  to  redemption,  and  possessed  of  or  entitled  to  the  several 
sums  thereby  secured,  amounting  together  to  the  sum  of  2,0502., 
and  interest  due  thereon,  and  also  that  he  was  possessed  of  or 
entitled  to  the  several  personal  chattels,  consisting  of  household 
fomitore,  linen,  and  china,  and  farming  stock  and  other  effects 
described  in  the  several  schedules  annexed  to  the  said  indenture; 
and  also  reciting  that  William  Cook  the  elder  was  desirous  of 
settling  the  property  to  which  he  was 'so  entitled  in  such  *manner 
as  to  make  the  same  a  provision  for  himself  during  his  life,  and 


18S6. 
Feb.  10, 12. 

BolU  Court. 

Lord 
Lakodale, 

M.R. 

[42] 
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Cook  for  his  wife  Margaret  Cook  and  her  children  by  him  after  his 
HuTCHiN-  death ;  it  was  witnessed  that  William  Cook  the  elder  bargained, 
^^^'  sold,  and  released  to  William  Cook  the  younger  and  his  heirs  the 
said  mortgaged  premises  subject  to  such  equity  of  redemption  as 
the  same  were  subject  to ;  and  it  was  further  witnessed  that 
William  Cook  the  elder  bargained,  sold,  assigned,  and  transferred 
to  William  Cook  the  younger,  his  executors,  administrators,  and 
assigns,  the  several  principal  sums  amounting  in  the  whole  to 
2,0502.  therein  mentioned,  so  secured  by  the  several  mortgages 
and  bonds  as  aforesaid,  and  the  interest  thereof  respectively,  to 
have,  receive,  and  take  the  same  upon  to  and  for  the  trusts, 
intents,  and  purposes  thereinafter  declared  concerning  the  same ; 
and  it  was  by  the  same  indenture  further  witnessed  that  William 
Cook  the  elder  bargained,  sold,  and  delivered  to  William  Cook 
the  younger,  his  executors,  &c.  all  the  personal  chattels  specified 
in  the  schedules  thereunto  annexed,  to  hold  the  same  personal 
chattels  and  all  and  singular  other  the  premises  thereinbefore 
bargained,  sold,  and  assigned,  and  every  part  thereof  to  William 
Cook  the  younger,  his  executors,  &c.,  upon,  to,  and  for  the  trusts, 
intents,  and  purposes  thereinafter  declared  concerning  the  same ; 
that  is  to  say,  upon  trust  that  he  William  Cook  the  younger,  his 
executors,  administrators,  and  assigns,  should  either  permit  and 
suffer  the  same  several  principal  sums  to  remain  in  their  then 
present  state  of  investment,  or  should,  with  the  consent  in 
writing  of  William  Cook  the  elder,  during  his  life,  and  after  his 
decease,  then  at  the  discretion  of  William  Cook  the  younger,  his 
executors  or  administrators,  call  in  the  same  several  principal 
sums  or  any  part  thereof,  or  sell,  assign,  or  dispose  of  the  same, 
as  he  or  they  should  think  fit,  and,  should  with  such  consent  or 
[  •44  ]  at  such  discretion  as  aforesaid,  lay  out  *and  invest  the  money 
which  should  come  to  his  or  their  hands  in  his  or  their  own 
name  or  names  in  the  public  funds,  or  upon  Government  or  real 
or  other  good  securities  and  subject  thereto,  should,  during  the 
life  of  William  Cook  the  elder,  permit  and  suffer,  and  authorise 
and  empower  William  Cook  the  elder  and  his  assigns,  to  receive 
the  interest  dividends  and  annual  proceeds  of  the  same  trust 
monies,  stocks,  and  securities  for  his  and  their  own  proper  use 
and  benefit,  and  immediately  after  the  decease  of  William  Cook, 
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the  elder,  shoald,  by  conversion  into  money  of  all  or  a  suflBcient        Cook 

part  of  the  trust  monies,  stocks,  funds,  and  securities  therein-     hutchin- 

before  mentioned,  pay  and  satisfy  the  funeral  expenses  of  William         ®^^- 

Cook  the  elder,  and  all  the  sums  of  money  in  which  he  should 

be  indebted  at  the  time  of  his  death,  and  also  the  sum  of  202.  to 

Elizabeth  Davison,  niece  of  William  Cook  the  elder,  and  subject 

thereto,  should  out  of  the  interest  dividends  and  annual  proceeds 

of  the  remainder  of  the  said  trust  monies,  &c.,  pay  the  annual 

sum  of  202.  unto  Margaret  the  wife  of  William  Cook  the  elder, 

during  the  term  of  her  natural  life,  to  be  paid  by  equal  quarterly 

portions,  and  upon  further  trust  that  he  William  Cook   the 

younger,  his  executors,  administrators,  and  assigns,  should,  one 

year  after  the  decease  of  William  Cook  the  elder,  and  subject  to 

the  other  trusts  thereinbefore  declared,  pay  or  cause  to  be  paid 

the  sum  of  5002.  unto  Elizabeth  the  wife  of  John  Davison  and 

daughter  of  William  Cook  the  elder,  to  and  for  her  own  sole  and 

separate  use,  or  to  her  executors  or  administrators,  or  to  whom 

she  or  they  should  direct  or  appoint ;  and  it  was  by  the  said 

indenture  also  witnessed  that  William  Cook  the  younger,  his 

executors,  administrators,  and  assigns,  should  stand  possessed 

of  all  and  singular  the  personal  chattels  specified  in  the  schedules 

thereunto  annexed,  upon  trust,  to  permit  and  suffer  William 

Cook  the  elder,  during  his  life,  to  have  the  *free  use  and  enjoy-       [  •45  ] 

ment  of  the  same  respectively,  and  immediately  after  his  decease, 

upon   trust  that  William    Cook  the    younger,   his   executors, 

administrators,  and  assigns  should  permit  and  suffer  Margaret 

Cook,  so  long  as  she  should  continue  the  widow  of  William  Cook 

the  elder,  and  be  neither  the  wife  nor  widow  of  any  other  person, 

to  have  the  free  use  and  enjoyment  of  all  the  chattels  specified 

in  the  first  schedule  thereunto  annexed,  and  subject  to  the  trusts 

thereinbefore  declared  concerning  the  same  personal  chattels, 

it  was  thereby  declared  and  agreed,  that  William   Cook   the 

younger,  his  executors,  administrators,  and  assigns,  should  be 

possessed  of  and  interested  in  the  same  respectively  for  his  and 

their  own  proper  use  and  benefit. 

William  Cook  the  elder,  who  was  at  the  time  of  the  execution 
of  this  deed  upwards  of  eighty  years  of  age,  had  two  children, 
William  Cook  the  younger,  and  Elizabeth,  the  wife  of  John 
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Cook  for  his  wife  Margaret  Cook  and  her  children  by  him  after  his 
HuTCHiN-  death ;  it  was  witnessed  that  William  Cook  the  elder  bargained, 
^®^'  sold,  and  released  to  William  Cook  the  younger  and  his  heirs  the 
said  mortgaged  premises  subject  to  such  equity  of  redemption  as 
the  same  were  subject  to ;  and  it  was  further  witnessed  that 
William  Cook  the  elder  bargained,  sold,  assigned,  and  transferred 
to  William  Cook  the  younger,  his  executors,  administrators,  and 
assigns,  the  several  principal  sums  amounting  in  the  whole  to 
2,050Z.  therein  mentioned,  so  secured  by  the  several  mortgages 
and  bonds  as  aforesaid,  and  the  interest  thereof  respectively,  to 
have,  receive,  and  take  the  same  upon  to  and  for  the  trusts, 
intents,  and  purposes  thereinafter  declared  concerning  the  same ; 
and  it  was  by  the  same  indenture  further  witnessed  that  William 
Cook  the  elder  bargained,  sold,  and  delivered  to  William  Cook 
the  younger,  his  executors,  &c.  all  the  personal  chattels  specified 
in  the  schedules  thereunto  annexed,  to  hold  the  same  personal 
chattels  and  all  and  singular  other  the  premises  thereinbefore 
bargained,  sold,  and  assigned,  and  every  part  thereof  to  William 
Cook  the  younger,  his  executors,  &c.,  upon,  to,  and  for  the  trusts, 
intents,  and  purposes  thereinafter  declared  concerning  the  same ; 
that  is  to  say,  upon  trust  that  he  William  Cook  the  younger,  his 
executors,  administrators,  and  assigns,  should  either  permit  and 
suffer  the  same  several  principal  sums  to  remain  in  their  then 
present  state  of  investment,  or  should,  with  the  consent  in 
writing  of  William  Cook  the  elder,  during  his  life,  and  after  his 
decease,  then  at  the  discretion  of  William  Cook  the  younger,  his 
executors  or  administrators,  call  in  the  same  several  principal 
sums  or  any  part  thereof,  or  sell,  assign,  or  dispose  of  the  same, 
as  he  or  they  should  think  fit,  and,  should  with  such  consent  or 
[  *44  ]  at  such  discretion  as  aforesaid,  lay  out  *and  invest  the  money 
which  should  come  to  his  or  their  hands  in  his  or  their  own 
name  or  names  in  the  public  funds,  or  upon  Government  or  real 
or  other  good  securities  and  subject  thereto,  should,  during  the 
life  of  William  Cook  the  elder,  permit  and  suffer,  and  authorise 
and  empower  William  Cook  the  elder  and  his  assigns,  to  receive 
the  interest  dividends  and  annual  proceeds  of  the  same  trust 
monies,  stocks,  and  securities  for  his  and  their  own  proper  use 
and  benefit,  and  immediately  after  the  decease  of  William  Cook, 
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the  elder,  should,  by  conversion  into  money  of  all  or  a  sufficient        cook 

part  of  the  trust  monies,  stocks,  funds,  and  securities  therein-     hutchin- 

before  mentioned,  pay  and  satisfy  the  funeral  expenses  of  William         ^^^• 

Cook  the  elder,  and  all  the  sums  of  money  in  which  he  should 

be  indebted  at  the  time  of  his  death,  and  also  the  sum  of  202.  to 

Elizabeth  Davison,  niece  of  William  Cook  the  elder,  and  subject 

thereto^  should  out  of  the  interest  dividends  and  annual  proceeds 

of  the  remainder  of  the  said  trust  monies,  &c.,  pay  the  annual 

sum  of  20Z.  unto  Margaret  the  wife  of  William  Cook  the  elder, 

during  the  term  of  her  natural  life,  to  be  paid  by  equal  quarterly 

portions,  and   upon   further  trust  that  he  William  Cook    the 

younger,  his  executors,  administrators,  and  assigns,  should,  one 

year  after  the  decease  of  William  Cook  the  elder,  and  subject  to 

the  other  trusts  thereinbefore  declared,  pay  or  cause  to  be  paid 

the  sum  of  5002.  unto  Elizabeth  the  wife  of  John  Davison  and 

daughter  of  William  Cook  the  elder,  to  and  for  her  own  sole  and 

separate  use,  or  to  her  executors  or  administrators,  or  to  whom 

she  or  they  should  direct  or  appoint;  and  it  was  by  the  said 

indenture  also  witnessed  that  William  Cook  the  younger,  his 

executors,  administrators,  and  assigns,  should  stand  possessed 

of  all  and  singular  the  personal  chattels  specified  in  the  schedules 

thereunto  annexed,  upon  trust,  to  permit  and  suffer  William 

Cook  the  elder,  during  his  life,  to  have  the  *free  use  and  enjoy-        [  •45  ] 

ment  of  the  same  respectively,  and  immediately  after  his  decease, 

upon   trust  that  William    Cook  the    younger,   his   executors, 

administrators,  and  assigns  should  permit  and  suffer  Margaret 

Cook,  so  long  as  she  should  continue  the  widow  of  William  Cook 

the  elder,  and  be  neither  the  wife  nor  widow  of  any  other  person, 

to  have  the  free  use  and  enjoyment  of  all  the  chattels  specified 

in  the  first  schedule  thereunto  annexed,  and  subject  to  the  trusts 

thereinbefore  declared  concerning  the  same  personal  chattels, 

it  was  thereby  declared  and  agreed,  that  William   Cook   the 

younger,  his  executors,  administrators,  and  assigns,  should  be 

possessed  of  and  interested  in  the  same  respectively  for  his  and 

their  own  proper  use  and  benefit. 

William  Cook  the  elder,  who  was  at  the  time  of  the  execution 
of  this  deed  upwards  of  eighty  years  of  age,  had  two  children, 
William  Cook  the  younger,  and  Elizabeth,  the  wife  of  John 
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Cook  Davison.  The  son  entered  into  possession  of  the  property,  and 
HuTCHiN-  carried  on  the  business  of  the  farm ;  and  the  father,  with  his 
^^'  wife  and  niece,  lived  in  a  house  adjoining  to  that  of  the  son,  and 
was  wholly  supported  by  the  son  from  the  time  of  the  execution 
of  the  deed  until  November,  1832,  when  the  son  died,  having 
made  a  will,  by  which  he  appointed  the  defendants,  Ralph 
Hutchmson,  William  Agnesby,  and  George  Simpson,  his 
executors.  The  stock  on  the  farm  was  sold  by  the  executors 
shortly  after  the  death  of  their  testator. 

On  the  29th  of  January,  1833,  William  Cook  the  elder,  upon 
an  application  made  to  him  by  the  defendants  Agnesby  and 
Simpson,  signed  by  his  mark  the  following  receipt :  "  Received 
of  Messrs.  Ralph  Hutchinson,  William  Agnesby,  and  George 
Simpson,  executors  of  the  last  will  and  testament  of  my  late  son, 
[  ue  ]  the  sum  of  *one  pound  in  full  of  all  demands  to  the  20th  of 
November  last,  for  the  interest  and  yearly  produce  of  the  money 
and  effects  arising  under  or  by  virtue  of  a  certain  deed  of  settle- 
ment bearing  date  on  or  about  the  29th  of  March,  1817,  and 
made  between  me  of  the  one  part,  and  my  said  son  of  the  other 
part ;  and  I  do  hereby  acknowledge  that  all  arrears  of  the  said 
annual  interest  and  yearly  produce,  except  the  said  one  pound, 
hath  been  paid  or  accounted  for  to  me  by  my  said  son  up  to 
the  day  of  his  death,  which  happened  on  the  said  20th  day  of 
November  last." 

On  the  2nd  of  August,  1833,  William  Cook  the  elder  made  his 
will,  by  which  he  bequeathed  all  his  personal  estate  to  his  wife 
for  life,  and  after  her  decease  to  his  daughter,  the  plaintiff, 
Elizabeth  Davison,  and  he  appointed  his  wife  Margaret  Cook 
sole  executrix  of  his  will. 

On  the  15th  of  October,  1833,  the  original  bill  was  filed  by 
William  Cook  the  elder,  and  Margaret  his  wife,  John  Davison, 
and  Elizabeth  his  wife,  and  Elizabeth  Davison,  the  niece  of 
William  Cook  the  elder,  against  the  executors  of  William  Cook 
the  younger ;  and  it  prayed  for  an  account  of  the  principal 
monies  and  farming  stock  and  other  effects  assigned  by  the 
indenture  of  March,  1817,  and  of  the  securities  in  which  such 
principal  monies  were  invested,  and  of  the  interest  on  such 
principal  monies,  and  of  the  profits  of  the  stock,  and  of  the 
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monies  produced  by  the  sale  of  the  stock  and  effects  since  the        cook 
death  of  William  Cook  the  younger ;  and  that  the  defendants     hutchin- 
might  be  decreed  to  pay  what  should  be  found  due  to  the  plaintiff         ^^' 
William  Cook  the  elder,  for  the  aforesaid  interest  and  profits, 
after  deducting  the  small  payments  made  to  him  from  time  to 
time  for  his  support. 

William  C!ook  the  elder  died  on  the  22nd  of  April,  1884 ;  and        [  47  ] 
the  suit  was  revived  by  his  widow  and  executrix. 

The  bill  charged  that  William  Cook  the  elder  did  not  under- 
stand the  nature  and  effect  of  the  receipt  signed  by  him, 
and  that  the  defendants,  on  the  occasion  when  that  receipt 
was  signed,  had  taken  advantage  of  the  age  and  infirmities  of 
William  Cook  the  elder ;  but  that  charge  was  not  supported  by 
the  evidence. 

The  questions  raised  in  the  cause  were,  whether  there  was  a 
resulting  trust  to  the  grantor  of  the  surplus  of  the  property 
comprised  in  the  deed  of  March,  1817,  as  to  which  no  trust  was 
declared ;  and  whether  the  plaintiff  Margaret  Cook,  as  executrix 
of  her  deceased  husband,  was  entitled  to  an  account  of  interest 
and  profits  of  the  stock  from  the  date  of  the  deed  to  the  death  of 
William  Cook  the  younger. 

Sir  CharUs  Wetherell  and  Mr.  Cooper,  for  the  plaintiffs  : 

*  *  There  is  no  express  indication,  on  the  face  of  the  instru- 
ment, of  an  intention  to  give  an  immediate  beneficial  interest 
to  the  son.     ♦     *     ♦ 

Buty  whatever  might  be  the  settlor's  intention  as  to  the  [  48  ] 
surplus  of  the  capital,  it  is  clear  that,  by  the  express  language 
of  this  deed,  he  intended  to  reserve  to  himself  all  the  benefit 
arising  from  the  interest  and  produce  of  his  property  during  his 
lifetime,  and  his  representative  is  consequently  entitled  to  the 
account  prayed  by  the  bill  of  the  interest  of  the  sums  secured 
by  the  mortgages  and  bonds,  and  of  the  profits  of  the  farm 
from  the  time  at  which  the  son  entered  into  possession  of  the 
property.     ♦     *     * 

Mr.  Pemberton  and  Mr.  Purvis,  contra  : 
Unless  it  can  be  shewn  that  the  father,  in  making  a  settlement 
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Cook  by  way  of  provision  for  his  family,  intended  his  only  son  to  take 
HuTCHiN-     no  beneficial  interest  under  that  settlement,  but  to  be  a  naked 

BON.  trustee,  liable  to  account  for  every  shilling  of  the  income  received 
during  his  father's  lifetime,  and  entitled  to  participate  in  no  part 
of  the  capital  after  his  father's  death,  the  argument  in  support 
of  a  resulting  trust  must  fail.  The  question  whether  there  is  or 
is  not  a  resulting  trust  depends,  in  every  case,  upon  the  intention 
of  the  testator  or  grantor  :  King  v.  Denison  (i),  HiU  v.  Bishop  of 

[^9  J  London  (2).  *  *  The  claim  to  interest  and  to  the  profits  of 
stock  during  the  lifetime  of  the  son  is  equally  incapable  of  being 
supported.  Out  of  an  annual  income  of  less  than  1001.  the  son  not 
only  supplied  the  father,  mother,  and  niece  with  every  article  of 
consumption,  but  paid  their  bills,  and  even  furnished  enter- 
tainment to  a  meeting  of  dissenting  ministers  which  was 
held  at  short  intervals  in  the  father's  house.  *  *  The 
plaintiffs  are  of  course  entitled  to  an  account  of  the  capital,  but 
there  is  no  prayer  for  a  decree  in  respect  of  any  thing  but 
payment  of  the  interest;  and  as  the  bill  charges  fraud,  which 
they  have  entirely  failed  to  prove,  they  ought  to  pay  the  costs 
of  the  suit. 

Sir  C.  Wetherelly  in  reply. 

[  50  ]        The  Master  of  the  Rolls  : 

Upon  this  deed  a  question  is  made,  whether  there  is  or  is  not 
a  resulting  trust  to  the  grantor  as  to  the  surplus,  with  respect  to 
which  there  is  no  declaration  of  trust ;  and  for  the  purpose  of 
determining  that  question,  it  is  necessary  to  look  carefully  to  the 
language  of  the  deed,  and  to  the  circumstances  of  the  particular 
case.  In  general,  where  an  estate  or  fund  is  given  in  trust  for  a 
particular  purpose,  the  remainder,  after  that  purpose  is  satisfied, 
will  result  to  the  grantor ;  but  that  resulting  trust  may  be 
rebutted  even  by  parol  evidence,  and  certainly  cannot  take  effect 
where  a  contrary  intention,  to  be  collected  from  the  whole 
instrument,  is  indicated  by  the  grantor.  The  distinctions 
applicable  to  cases  of  this  kind  are  pointed  out  in  the  case  of 

(1)  12  U.  R.  227  (1  V.  &  B.  260).  (2)  1  Atk.  618. 
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King  v.  Denison  (1)  by  Lord  Eldon,  who  adopts  the  principles  laid         Cook 
down  by  Lord  Hardwicke  in  H'dl  v.  The  Bislwp  of  London  (2) .    The     Hutchin- 
conclusion  to  which  Lord  Hardwicke  comes  is,  that  the  question         ^^^' 
whether  there  is  or  is  not  a  resulting  trust  must  depend  upon 
the  intention  of  the  grantor.     ''  No  general  rule,"  he  observes, 
"  is  to  be  laid  down,  unless  where  a  real  estate  is  devised  to  be 
sold  for  payment  of  debts,  and  no  more  is  said ;  there  it  is  clearly 
a  resulting  trust,  but  if  any  particular  reason  occurs  why  the 
testator  should  intend  a  beneficial  interest  to  the  devisee,  there 
are  no  precedents  to  warrant  the  Court  to  say  it  shall  not  be  a 
beneficial  interest." 

Let  as  consider  what  was  the  intention  of  the  grantor  of  this 
deed.  The  father,  being  upwards  of  eighty  years  of  age,  executes 
a  deed,  which  recites,  that  he  was  desirous  of  settling  the  pro- 
perty to  which  he  was  entitled,  therein  described,  in  such 
manner  as  to  make  a  ''^provision  for  himself  during  his  life,  and  [  *5i  ] 
for  his  wife  and  children  after  his  death,  and  for  such  other 
purposes  as  were  thereinafter  expressed.  This  was  the  object  he 
had  in  view ;  this  was  his  intention  as  expressed  in  the  instru- 
ment. He  proceeds  to  make  a  release  and  assignment  of  the 
property  comprised  in  the  deed,  to  his  son,  ''  upon  the  trusts 
thereinafter  declared  concerning  the  same ;  "  and  when  he  comes 
to  declare  those  trusts,  he  does  not  exhaust  the  whole  of  the 
property.  But  I  am  of  opinion  that  this  is  immaterial ;  for, 
after  having  carefully  looked  through  the  whole  of  this  deed,  I 
have  come  to  the  conclusion,  considering  the  relation  between 
the  parties,  and  the  object  and  purport  of  the  instrument,  that 
the  father  intended  to  part  with  all  beneficial  interest  in  the 
property,  and  that  he  meant  his  son  to  have  the  benefit  of  that 
part  of  the  property  of  which  the  trusts  are  not  expressly 
declared. 

After  this  deed  was  executed,  the  son  took  possession  of  the 
property,  and  carried  on  the  business  of  the  farm,  the  father 
occupying  an  adjoining  cottage  with  his  wife  and  niece.  It  is 
stated  in  the  bill  that,  during  the  son's  life,  the  father  was 
supplied   by  his  son  with  all   necessaries;    not  only  was  he 

(1)  12  B.  E.  227  (1  V.  &  B.  260)  (2)  1  Atk.  618, 
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Cook        supplied  with  all  necessaries,  but  it  appears  that  the  son  sup- 
HuTGRiN-     ported  his  mother  and  the  niece,  and  furnished  accommodation 
SON.         £qj,  ^jjg  numerous  friends  by  whom  his  father  was  frequently 
visited.     The  Court  will  not  decree  an  account  of  the  arrears  of 
the  wife's  pin-money,  where  the  wife  has  been  suitably  maintained 
by  her  husband,  on  the  presumption  that  she  waived  her  claim 
in  consideration  of  the  support  she  received ;  and  the  present 
case  admits  of  presumptions  of  the  like  kind.    During  a  period  of 
fifteen  years  and  a  half,  until  the  death  of  the  son,  it  does  not 
[  'ss  ]       appear  that  any  account  of  interest  was  demanded  *or  given,  or 
that  there  was  the  least  dissatisfaction  on  the  part  of  the  father, 
or  the  least  desire  to  have  such  an  account.    Under  these  circum- 
stances, it  is  impossible  that  that  part  of  the  bill  which  seeks 
an  account  of  interest,  and  of  the  profits  of  the  farming  business 
during  the  son's  life,  can  be  sustained. 

The  son  died  in  November,  1832,  and  in  January,  1838,  the 
executors  obtained  from  the  father  a  receipt  for  the  sum  of  one 
pound  in  full  of  all  demands  for  arrears  of  interest  upon  the 
estate  of  the  son.     In  August,  1883,  the  father  made  his  will, 
by  which  he  bequeathed  all  his  personal  property  to  his  wife  for 
her  life,  and  after  her  decease  to  the  plaintiff  Elizabeth  Davison ; 
and  shortly  afterwards  the  original  bill  was  filed,  and  upon  the 
death  of  the  father  in  April,  1834,  the  suit  was  revived.     The 
transaction  between  the  executors  of  the  son  and  the  father  was, 
no  doubt,  an  irregular  proceeding ;  but,  upon  the  whole  of  the 
evidence,  and  considering  the  rights  of  the  parties  at  the  time 
the  receipt  was  signed  by  the  father,  nothing  like  a  surprise,  or 
attempt  to  take  an  unfair  advantage  of  the  old  man,  is  estab- 
lished.    On  the  contrary,  the  evidence  of  Margaret  Davison,  one 
of  the  witnesses  for  the  plaintiff,  though  relied  upon  for  a  dif- 
ferent purpose,  shews  that  great  care  was  taken  to   make  the 
old  man  understand  the  nature  of  the  transaction ;  and  here  it  is 
impossible  to  pass  over  without  observation  the  sort  of  evidence 
which  has  been  resorted  to  on  the  part  of  the  plaintiffs  in  this 
case.     A  boy,  only  fourteen  years  of  age,  was  examined  as  to  his 
opinion  and  belief  upon  matters  on  which  men  of  mature  age 
and  experience  could  alone  be  capable  of  answering — on  which 
it  was  impossible  that  any  true  or  accurate  answer  could  be 
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obtained — and  which  ought  never  to  have  been  made  the  subject        cook 
of  interrogatories  to  that  witness.  Hutohin- 

The  bill,  bo  far  as  it  seeks  an  account  of  interest  and  the        ^^' 
profits  of  the  farm  from  the  time  of  the  execution  of  the  deed  -* 

till  the  death  of  the  son,  must  be  dismissed  with  costs  ;  but  the 
plaintiffs  are  entitled  to  an  account  of  the  capital,  and  to  have 
their  respective  interests  secured  in  respect  of  the  property  com- 
prised in  the  deed,  and  to  an  account  of  the  interest  from  the 
son's  death  to  the  death  of  the  father,  and  of  such  property  and 
farming  stock  as  have  been  sold  by  the  executors  of  the  son. 


MALCOLM  V.   CHAKLE8W0KTH  (1).  isae. 

(1  Keen,  63—74 ;  S.  C.  nom.  Wilkinaan  v.  Charlmoorth,  5  L.  J.  (N.  S.)        ^  I 1 

Ck.  172.)  BolU  Court, 

An  assignment  of  a  legacy  charged  upon  land  is  an  assignment  of  tva.^i>ale 
money  only,  and  does  not  affect  the  land  within  the  meaning  of  the  m.R. 

Begistry  Acts.    The  registration  of  such  an  assignment,  therefore,  does         r  ^3  -1 
not  postpone  a  prior  imregistered  assignment  of  the  same  legacy. 

Edward  Manners,  by  his  will,  dated  the  6th  of  March,  1801, 
devised  all  his  manors,  messuages,  lands,  tenements,  and  here- 
ditaments whatsoever  and  wheresoever  to  Ann  Stafford  and  her 
assigns  for  her  life ;  and,  after  her  decease,  he  devised  all  his 
real  estates  whatsoever  unto  his  ten  children  therein  named  and 
their  heirs,  subject  to  the  payment  of  12,0002.  thereinafter  given 
and  bequeathed  to  Boosilia  Thorston  and  Harriot  Thorston  ;  and 
after  providing  for  the  event  of  his  children  dying  under  twenty- 
one,  and  without  issue,  the  testator  proceeded  as  follows:  ''I 
give  and  bequeath  unto  Boosilia  Thorston  and  Harriot  Thorston 
the  sum  of  12,000L,  to  be  equally  divided  between  them,  share  and 
share  alike ;  and  in  case  either  of  them  shall  happen  to  die  before 
they  shall  attain  the  age  of  twenty-one  years,  and  unmarried, 
then  my  mind  and  will  is  that  the  share  of  her  so  dying  shall  go 
and  be  paid  to  the  survivor  of  them.     And  I  do  hereby  charge  all 

(1)  Approved  Arden  v.  Arden  (1885)  29  Ch.  D.  702,  54  L.  J.  Ch.  655,  52 
H  T.  610. 
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my  messuages,  farms,  lands,  tenements,  and  hereditaments  in 
Goadby,  otherwise  Goadby  Marwood,  and  Kirby  Bellars,  otherwise 
Kirkby  Bellars,  in  the  county  of  Leicester,  and  in  the  county  of 
York,  after  the  decease  of  Ann  Stafford,  with  the  payment  of  thi 
said  sum  of  12,000Z.  by  me  given  and  bequeathed  unto  Boosilia 
Thorston  and  Harriot  Thorston." 

The  testator  died  in  the  year  1811,  leaving  Ann  Stafford,  the 
ten  children  named  in  the  will,  who  all  lived  to  attain  the  age  of 
twenty-one  years,  and  Boosilia  Thorston  and  Harriot  Thorston, 
surviving  him. 

Boosilia  Thorston  attained  the  age  of  twenty-one  years,  and 
afterwards  intermarried  with  Edward  Archdeacon.  Harriot 
Thorston  also  attained  the  age  of  twenty-one  years  in  1810,  and 
intermarried  with  John  Byng  Wilkinson,  who  was  afterwards 
appointed  paymaster  of  the  10th  regiment  of  Boyal  Hussars. 

On  the  appointment  of  John  Byng  Wilkinson  to  the  ofl&ce  of 
paymaster,  James  Wilkinson  entered  into  a  bond  for  the  payment 
of  1,000Z.  to  secure  the  faithful  discharge  by  John  Byng  Wilkinson 
of  his  duties  in  that  office ;  and  by  an  indenture  dated  the  2nd 
of  August,  1813,  between  John  Byng  Wilkinson  of  the  one  part, 
and  Thomas  William  Hill  and  James  Wilkinson  of  the  other 
part,  reciting  that  James  Wilkinson  had  entered  into  such  bond, 
that  John  Byng  Wilkinson  was  indebted  to  his  father,  John 
Wilkinson,  in  the  sum  of  56K.  14s.,  and  that  his  father  was 
also  surety  for  him  in  a  bond  for  500Z.,  and  that  Jolin  Byng 
Wilkinson  was  desirous  of  securing  the  payment  of  such  monies, 
and  also  of  making  some  provision  for  his  wife,  Harriot  Wilkinson, 
and  his  two  natural  children  therein  named,  it  was  witnessed 
that  John  Pyng  Wilkinson  assigned  to  Hill  and  James 
Wilkinson,  their  executors,  &c.,  the  sum  of  6,000Z.,  being  the 
moiety  of  the  sum  of  12,000i.  to  which  John  Byng  Wilkinson 
was  entitled  in  right  of  his  wife,  under  the  will  of  Edward 
Manners,  after  the  decease  of  Ann  Stafford,  in  trust  as  an 
indemnity  to  James  Wilkinson  and  John  Wilkinson  in  respect 
of  the  bonds  entered  into  by  them  respectively,  and  upon  further 
trust  to  pay  the  sum  of  561i.  14».  and  interest  to  John  Wilkinson, 
and  such  further  sums  as  John  Wilkinson  might  advance  or  pay 
on  account  of  John  Byng  Wilkinson,  not  exceeding  in  the  whole 
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the  sum  of  1,0002.,  and  interest  from  the  time  of  advancing  the 
same,  and  then  as  concerning  the  sum  of  2,0002.,  part  of  the  said 
6,000/.,  upon  trust  to  invest  the  *same  in  Government  or  real 
securities,  and  pay  the  annual  proceeds  of  such  securities  into 
the  proper  hands  of  Harriot  Wilkinson  for  her  separate  use 
during  her  natural  life,  or  to  such  person  as  she  by  any  note  or 
writing  signed  by  her,  but  without  anticipation,  and  without  the 
same  being  disposed  of  to  any  other  purpose  than  her  personal 
maintenance  should  direct;  and  after  her  decease  in  trust  for 
Elizabeth  Wilson  and  Frances  Wilson,  the  two  natural  children 
of  John  Byng  Wilkinson,  in  equal  shares  ;  and  as  to  the  residue 
of  the  6,000Z.  for  the  absolute  use  and  benefit  of  John  Byng 
Wilkinson . 

In  the  year  1821  James  Wilkinson  was  called  upon  to  pay  the 
sum  of  1,0002.  to  make  good  deficiencies  in  the  accounts  of  John 
Byng  Wilkinson  as  paymaster  ;  and  he  paid  that  sum.  He  died 
shortly  afterwards,  having  made  a  will  by  which  he  appointed 
his  wife,  Caroline  Wilkinson,  his  sole  executrix. 

Ann  Stafford,  the  tenant  for  life,  died  in  September,  1827 ; 
and  shortly  after  her  death  the  bill  was  filed  by  Caroline 
Wilkinson,  the  personal  representative  of  James  Wilkinson, 
against  the  several  parties  interested  under  the  will  of  Edward 
Manners ;  and  it  prayed  that  the  sum  of  1,0002.,  and  interest 
due  in  respect  of  the  bond,  might  be  paid  to  her,  and  the  residue 
applied  in  the  manner  directed  by  the  indenture  of  the  2nd  of 
August,  1818  ;  or  otherwise  that  the  12,0002.  might  be  raised  by 
sale  or  mortgage  out  of  the  devised  estates,  and  that  6,0002.,  part 
thereof,  might  be  applied  in  satisfaction  of  what  should  be  found 
due  to  the  plaintiff,  and  upon  the  trusts  of  the  indenture  of  the 
2nd  of  August,  1818,  and  that  the  remaining  6,0002.  might  be 
paid  to  the  defendants  entitled  thereto. 

Caroline  Wilkinson  afterwards  intermarried  with  Robert 
Malcolm,  and  the  suit  was  duly  revived. 

Shortly  after  the  marriage  of  John  Byng  Wilkinson  with 
Harriot  Thorston  a  separation  took  place,  and  Mrs.  Wilkinson 
resumed  her  maiden  name. 

On  the  30th  of  April,  1824,  Mrs.  Wilkinson  executed  an 
indenture,  purporting    to    be    between    Harriot   Thorston,   of 
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Jermyn  Street  in  the  parish  of  St.  James,  in  the  county  of 
Middlesex,  spinster,  of  the  one  part,  and  the  defendants  William 
Thompson,  James  Christian  Clement  Bell,  and  John  Chapman, 
the  trustees  of  the  Eeversionary  Interest  Society,  of  the  other 
part,  whereby,  after  reciting  the  will  of  the  testator  Edward 
Manners,  and  that  Harriot  Thorston  had  acquired  a  vested 
interest  in  a  moiety  of  the  12,000Z.  expectant  upon  the  death  of 
Ann  Stafford,  who  had  attained  her  sixty-fifth  year,  and  that  the 
defendants  had  by  their  agent,  at  a  public  sale  by  auction,  con- 
tracted  and  agreed  with  Harriot  Thorston  for  the  absolute 
purchase  (free  from  all  charges,  except  legacy  duty)  of  her 
interest  in  the  said  sum  of  6,000Z.,  it  was  witnessed  that,  in 
consideration  of  the  sum  of  3,850Z.,  paid  by  the  defendants, 
Thompson,  Bell,  and  Chapman  to  Harriot  Thorston,  she 
bargained,  sold,  and  assigned  to  the  said  defendants  all  the  said 
sum  of  6,000Z.  bequeathed  to  her  by  the  will  of  Edward  Manners, 
and  to  which  she  was  entitled  in  expectancy  on  the  decease  of 
Ann  Stafford. 

The  sum  of  S,850L  was  paid  to  Mrs.  Wilkinson  by  Messrs. 
Thompson,  Bell,  and  Chapman,  and  a  further  sum  of  671.  was 
afterwards  paid  to  her  by  those  defendants  in  consequence  of  its 
having  been  discovered  that  she  was  more  nearly  related  to 
the  testator  than  she  had  been  represented  to  be  by  the  parti- 
culars of  sale,  and  that  therefore  a  smaller  legacy  duty  would  be 
payable  upon  her  legacy. 

The  Reversionary  Interest  Society  having  afterwards  discovered 
that  Mrs.  Wilkinson  was  a  married  woman,  and  that  her  husband, 
John  Byng  Wilkinson,  was  living  at  Calais,  entered  into  a 
negotiation  with  John  Byng  Wilkinson;  and  by  an  indenture 
dated  the  24th  of  July,  1826,  and  made  between  John  Byng 
Wilkinson  of  the  first  part,  the  defendants  Thompson,  Bell,  and 
Chapman  of  the  second  part,  and  George  Stephen,  the  solicitor 
of  the  Society,  of  the  third  part,  John  Byng  Wilkinson,  in 
consideration  of  500Z.  paid  to  him  by  the  defendants,  confirmed 
the  assignment  made  by  his  wife,  and  released  all  his  interest  in 
the  moiety  of  the  legacy  of  12,0002. 

The  defendants  Thompson,  Bell,  and  Chapman  stated  the 
above-mentioned  facts  in  their  answer ;  and  they  further  stated 
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that,  at  the  time  of  the  assignment  made  by  Mrs.  Wilkinson, 
they   had    no   notice  or   information   that  she  was  a  married 
woman;   and  that,  for  the  purpose  of  satisfying  their  soUcitor 
that  aha  was  competent  to  assign  her  reversionary  interest,  she 
made  an   affidavit  before  one  of  the  Masters  of  the  Court,  in 
which  she  described  herself  as  Harriot  Thorston,  spinster,  and 
swore  that  she  had  not  directly  or  indirectly  incumbered,  or  in 
any  way  disposed  of  the  6,000Z.,  or  any  part  thereof,  and  that 
she  was  then  a  single  woman  and  never  had  been  married.     The 
defendants  further  stated  that  they,  by  their  solicitor,  caused  a 
search  to  be  made  for  incumbrances  in  the  North  and  West 
Ridings  of  York  before  the  purchase  was  completed ;  and  that, 
after  the  purchase,  they  caused  a  memorial  of  the  indenture  of 
the  30th  of  April,  1824,  to  be  registered  in  the  register  office  for 
the  North  Biding  of  the  county  of  York,  in  which  riding  a  great 
part  of  the  testator's  estates  was  situated,  and  also  gave  notice  to 
Ann  Stafford  that  Miss  Harriot  Thorston  had  assigned  to  them 
her  ♦reversionary  interest  in  the  6,000Z.     The  defendants  sub- 
mitted that  the  indentures  under  which  they  claimed  were,  by 
reason  of  such  registration  and  notice,  entitled  to  priority  over 
the  indenture  of  the  2nd  of  August,  1813,  so  far  at  least  as  the 
testator's  lands  in  the  North  Biding  of  the  county  of  York  were 
concerned,  and  they  insisted  that  the  last-mentioned  indenture 
was  voluntary  and  without  consideration,  except  so  far  as  James 
Wilkinson   and   John    Wilkinson   respectively  were   interested 
therein. 

The  questions  made  in  the  cause  were,  whether  the  registration 
and  notice  relied  upon  by  the  Beversionary  Interest  Society 
had  the  effect  of  giving  priority  to  the  indentures  under  which 
they  claimed  over  the  indenture  of  the  2nd  of  August,  1813 ; 
and  what,  if  any,  interest  Mrs.  Wilkinson  took  under  the 
last-mentioned  indenture. 


Malcolm 

V. 

Gharlbs- 

WOBTH. 


[•68] 


Mr.  PemberUm  and  Mr.  Monro,  for  the  plaintiff,  submitted 
that  there  was  no  ground  whatever  for  the  claim  to  priority  set 
up  by  the  answer  of  the  defendants  representing  the  Beversionary 
Interest  Society.  The  doctrine  as  to  the  effect  of  notice  in  post- 
poning an  equitable  incumbrance  prior  in   point  of  date  had 
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WORTM. 


[•69] 


already  been  carried  very  far,  but  this  was  the  first  attempt 
which  had  been  made  to  claim  priority  on  the  ground  of  notice 
for  an  instrument  in  itself  perfectly  invalid.  The  defendants 
stated  in  their  answer  that  they  had  given  notice  to  the  tenant 
for  life  of  the  assignment  fraudulently  made  to  them ;  but  the 
tenant  for  life  was  in  no  manner  interested  in,  or  bound  to  act 
upon  such  notice.  How  could  notice  to  the  tenant  for  life  of  a 
subsequent  fraudulent  assignment  affect  the  claims  of  persons 
interested,  by  virtue  of  a  bond  fide  prior  assignment,  in  a  legacy 
charged  upon  the  devised  estates  ?  As  to  the  registration  of  the 
deed  by  the  defendants,  *that  was  no  notice,  even  if  the  deed  had 
been  a  proper  subject  of  registration ;  but  the  registration  of  an 
assignment  of  a  sum  of  money  was  an  act  perfectly  nugatory, 
and  could  not  possibly  give  any  advantage  to  the  defendants. 


[•70] 


Mr.    Beames    and   Mr,    Garratt, 
Keversionary  Interest  Society : 


for   the   trustees   of   the 


*  *  The  question  as  between  the  plaintiff  and  the  trustees 
of  the  Reversionary  Interest  Society  is,  whether  the  deed  of  the 
latter  ought  not,  by  reason  of  the  registration,  and  the  superior 
diligence  of  the  trustees,  to  prevail  against  the  incumbrance  of 
the  plaintiff.  The  assignment  to  the  defendants  was  an  assign- 
ment  of  a  moiety  of  a  legacy  charged  upon  land ;  and,  being 
therefore  an  assignment  of  an  interest  in  land,  it  plainly  required 
registration,  so  far  as  the  land  upon  which  the  legacy  was 
charged  was  situate  in  the  North  Riding  of  Yorkshire.  The 
language  of  the  Act  of  8  Geo.  II.  c.  6  (i),  is,  that  a  memorial  of  all 
deeds  and  conveyances  by  which  any  lands  in  the  North  Riding 
of  the  county  of  York  may  be  any  way  affected  in  law  or  in 
equity  may  be  registered;  and  in  Scrafton  v.  Qulncey  (2),  where 
a  question  was  made  whether  a  deed  executing  a  "^power  of 
appointment  was  such  a  deed  as  required  to  be  registered,  it 
was  held  to  be  a  deed  affecting  land,  and  was  postponed  to  a 
mortgage  made  subsequently  to  it  and  registered  before  it. 

[They  cited  Dearie  v.  Hall  (3),  Loverid<je  v.  Cooper  (4),  Bushell 


(1)  llopealed,  48  &  49  Vict.  c.  54,  s.  51. 

(2)  2  Ves.  Sen.  413. 


(3)  27  R.  R.  1  (3  Russ.  1). 

(4)  27  R.  R.  1  (3  Ru8«.  1). 
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V.  Bushell  (1),  and  other  cases  on  the  Irish  Begistry  Acts  to  the 
same  effect.] 

Mr.  Kindersleyy  for  Mrs.  Wilkinson,  submitted  that  this  suit 
raised  no  question  between  his  client  and  the  Reversionary 
Interest  Society,  and  that  as  between  Mrs.  Wilkinson  and  the 
plaintiff  the  only  question  was  whether  she  was  not  entitled  to 
her  equitable  settlement  *out  of  the  fund.  Nothing  that  had 
transpired  in  this  suit  could  affect  Mrs.  Wilkinson's  right  to  a 
settlement.  The  fraud  imputed  to  her  was  not  in  evidence ;  it 
appeared  only  upon  an  answer  which  could  not  be  used  against 
her,  and  it  was  very  possible  that  the  transaction  might  be 
capable  of  a  satisfactory  explanation.  At  any  rate,  whatever 
might  be  the  equities  between  Mrs.  Wilkinson  and  the  Bever- 
sionary  Interest  Society,  the  Court  could  not  determine  those 
equities  in  the  present  suit. 

Mr.  Tinneyj  for  other  defendants. 

Mr.  Pembertmi,  in  reply  : 

*  *  In  Scrafton  v.  Quincey  the  question  was  not  whether  an 
assignment  of  a  sum  charged  upon  land,  but  whether  a  deed  of 
appointment  affecting  the  land  itself  was  to  be  the  subject  of  regis- 
tration. ^  "^  No  question  can  ever  arise  between  parties  ^having 
a  registered  and  an  unregistered  deed,  except  where  the  subject 
of  the  registered  deed  is  a  direct  immediate  interest  affecting  the 
land.  The  assignment  of  a  legacy  charged  upon  land  can  never 
affect  the  land  within  the  meaning  of  the  Registration  Acts,  or  by 
any  possibility  prejudice  the  title  of  a  purchaser.  There  is  no 
evidence  before  the  Court  of  any  actual  notice  having  been  given 
by  the  defendants,  and  it  is  unnecessary  therefore  to  advert 
farther  to  that  part  of  the  argument. 

The  Mabteb  of  the  Bolls  (after  stating  the  facts) : 

The   bill    is   filed  by  the  personal  representative  of  James 
WiOdnson,  for  the  purpose  of  having  her  claim  satisfied  out  of 


Malcolm 

t'. 
Charlrs- 

WOHTH. 


[•71] 


[•72  J 


(1)  9  B.  B.  21  (1  Sch.  &  Let  90). 
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r. 

GU  A  KLBS- 

WORTH. 


[•73  J 


the  sum  of  6,000/.,  being  the  moiety  of  the  legacy  charged  upon 
the  devised  estates,  and  the  residue  of  that  sum  applied  upon 
the  trusts  of  the  indenture  of  the  2nd  of  August,  1813 ;  and  the 
plaintiff's  claim  is  resisted  by  the  defendants,  the  trustees  of  the 
Eeversionary  Interest  Society,  upon  two  grounds.  First,  it  is 
said  that  the  assignment  of  the  legacy  was  a  deed  affecting  the 
land  upon  which  it  is  charged,  and  that,  as  a  great  part  of  that 
land  is  situate  in  the  North  Biding  of  the  county  of  York,  the 
want  of  registration  affects  the  validity  of  the  deed  under  which 
the  plaintiff  claims.  Next,  it  is  contended  that  the  defendants 
are  entitled  to  priority  over  the  plaintiff,  because  they  gave 
notice  of  their  assignment  to  the  tenant  for  life  of  the  estates 
upon  which  the  legacy  is  charged,  and  no  such  diligence  was 
used  by  the  plaintiff.  I  need  not  advert  further  to  the  argument 
founded  upon  notice,  because,  although  the  point  is  insisted  upon 
by  the  defendants  in  their  answer,  there  is  no  evidence  of  any 
notice  having  been  given.  As  to  the  other  point,  the  only 
question  is,  whether  the  land  situate  in  the  county  of  York — for 
the  argument  *cannot  possibly  be  extended  to  the  land  in 
Leicestershire — is  to  be  considered  as  affected  by  an  assignment 
of  a  legacy  charged  upon  the  land.  It  appears  to  me  that  the 
deed  under  which  the  plaintiff  claims  is  not  a  deed  which  affects 
the  land ;  it  is  an  assignment  of  the  money  charged  upon  the 
land,  and  of  the  money  only ;  and  if  I  were  to  hold  that  an 
instrument  assigning  money  charged  upon  land  situate  in  a 
register  county  required  registration,  I  should  lay  down  a  rule 
which  certainly  has  not  hitherto  been  adopted.  The  plaintiff  is 
entitled,  therefore,  to  the  payment  of  what  is  due  to  him  out  of 
this  charge  in  priority  to  the  Beversionary  Interest  Society. 

The  counsel  for  Mrs.  Wilkinson  claims,  on  her  behalf,  her 
right  to  a  settlement  out  of  this  charge.  It  must  be  admitted 
that  she  has  that  right ;  for,  though  there  is  strong  reason  for 
believing,  it  cannot  be  considered  as  in  proof  in  this  suit  that 
Mrs.  Wilkinson,  by  a  gross  fraud,  induced  Messrs.  Thompson, 
Bell,  and  Chapman  to  take  from  her  the  assignment  under 
which  they  claim,  and  to  pay  to  her  a  large  sum  of  money  upon 
a  representation  which  was  entirely  false.  If  so  gross  a  fraud 
were  in  proof,  it  would  not  require  cases  to  shew  that  a  married 
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woman  will  not  be  permitted  in  this  Court  to  take  advantage  of  Malcolm 

her  own  fraud.     Whatever  inquiry  may  be  asked  on  behalf  of  chablbs- 

the  Beveraionary  Interest  Society,  which  is  most  likely  to  bring  wobth. 
out  the  truth,  I  shall  be  most  willing  to  accede  to. 

After  some  discussion,  an  inquiry  was  directed  under  what 
circumstances  the  deeds  of  the  30th  of  April,  1824,  and  the  24th 
of  July,  1826,  were  executed,  and  a  declaration  was  made  that 
the  plaintiff  was  entitled  to  payment  out  of  the  6,000Z.  in  priority 
to  the  Reversionary  Interest  *  Society,  and  that  Mrs.  Wilkinson  [  '74  ] 
was  entitled  to  a  settlement  out  of  the  whole  fund  of  6,0002. 
without  prejudice  to  the  claim  of  the  Reversionary  Interest 
Society ;  and,  inasmuch  as  the  charge  to  which  the  plaintiff  was 
entitled  would  not  exhaust  the  whole  fund,  that  Mrs.  Wilkinson's 
claim  to  a  settlement  out  of  the  residue  should  be  also  without 
prejudice  to  the  claim  of  the  Reversionary  Interest  Society. 


WETHERELL  v.  WILSON. 

(1  Keen,  80-86;  S.  C.  5  L.  J.  (N.  S.)  Ch.  235.) 

A  testatrix,  under  a  power  given  by  her  marriage  settlement,  bequeathed 
a  sum  of  stock  to  trustees  in  trust  to  pay  the  interest  to  her  husband,  in 
order  the  better  to  enable  him  to  maintain  the  children  of  the  marriage 
until  their  shares  should  become  assignable  to  them ;  and  if  no  children, 
or  none  that  should  live  till  their  shares  became  assignable,  she  gave  the 
interest  of  the  fund  to  her  husband  for  his  life,  and  after  his  decease  the 
principal  to  such  person  or  persons  as  should  be  her  next  of  kin.  There 
was  only  one  child  of  the  marriage  :  Held,  that  this  bequest  was  a  trust 
for  the  benefit  of  the  child,  until  the  principal  should  become  assignable 
to  the  child,  and  gave  no  beneficial  interest  so  as  to  entitle  trustees  for 
creditors,  to  whom  the  husband  had  assigned  all  his  personal  property, 
to  claim  the  income  or  any  part  of  it. 

By  a  settlement  dated  the  30th  of  December,  1811,  and  made 
previously  to  the  marriage  of  the  plaintiff  Charles  Wetherell  and 
Charlotte  Wilson,  the  sum  of  6,869Z.  Ss.  bd,  4  per  cent.  Bank 
Annuities  was  declared  to  be  invested  in  the  names  of  the 
trustees,  parties  thereto,  upon  trust  to  pay  the  dividends  to 
Charlotte  Wilson  during  her  life  for  her  separate  use,  and  after 
her  decease  for  such  person  or  persons  as  she  should  by  will 
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Wkthbrkll  appoint,  and  in  default  of  and  subject  to  such  appointment,  and 
Wilson,      until  the  same  should  take  effect,  to  the  plaintiff  for  his  life, 
and  after  the  decease  of  the  survivor  of  them  to  the  children  of 
the  marriage  as  the  plaintiff  should  by  will  appoint ;   and  in 
default  of  such  appointment,  among  the  children  equally. 
[  81  ]  The  marriage  took  effect,  and  there  was  issue  of  the  marriage 

one  child  only,  the  defendant  Mary  Eliza  Wetherell,  an  infant. 

Mrs.  Wetherell,  in  pursuance  of   the  power  reserved  to  her 
by  the  settlement,  made  a  will  by  which  she  appointed   the 
6,869{.  68.  5d.  4  per  cent.  Bank  Annuities  to  the  trustees  of  the 
settlement,  and  the  survivors  or  survivor,  &c.,  in  trust  for  all  and 
every  the  child  or  children  living  at  her  decease,  equally  to  be 
divided  between  them,  if  more  than  one,  and  if  but  one,  then  the 
whole  for  such  one  child ;  and  to  be  assigned  or  transferred  to 
such  of  them  as  should  be  sons  at  their  ages  of  twenty-one  years, 
and  to  such  of  them  as  should  be  daughters  at  their  ages  of 
twenty-one  years,  or  marriage,  provided  such  marriage  were 
with  the  consent  of  the  trustees  or  trustee  for  the  time  being,  and 
of  her  husband,  if  he  should  be  living.     Provided  always,  and  it 
was  her  will  and  desire  that  if  she  should  leave  more  than  one 
child,  and  any  of  her  children  being  a  daughter  or  daughters 
should  die  under  the  age  of  twenty-one  years  without  being  or 
having  been  married  with  such  consent  as  aforesaid,  or  being  a 
son  or  sons  should  die  under  the  age  of  twenty-one  years,  then 
the  share  of  every  such  child  of  and  in  the  said  trust  premises 
should  go  and  accrue  to  the  survivors  or  survivor,  and  upon  trust 
that  they  the  said  trustees,  &c.,  should  in  the  mean  time  after 
her  decease  pay  the  income,   or  the  interest,  dividends,  and 
annual  produce  of  the  share  for  the  time  being  of  each  of  her 
said  children,  whose  share  should  not  then  be  assignable  or 
transferable  as  aforesaid  unto  her   husband,  if  he  should  be 
living,  in  order  the  better  to  enable  him  to  support,  maintain, 
and  educate  each  such  child  until  his  or  her  share  should  become 
assignable  or  transferable  as  aforesaid,   or  he  or   she  should 
[  *82  ]       previously  die ;   but  in  case  her  *said  husband  should  not  be 
living,  then  upon  trust  that  they  the  said  trustees  or  trustee  for 
the  time  being  should,  at  their  or  his  discretion,  pay  and  apply 
all  or  so  much  of  the  income,  or  interest,  dividends,  and  annual 
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prodace  of  the  share  for  the  time  being  of  each  of  her  said  Wbthkbkll 
children,  whose  share  should  not  then  be  assignable  or  trans-  Wilsok. 
ferable  for  or  towards  his  or  her  support,  maintenance,  and 
education,  until  such  his  or  her  share  should  become  assignable, 
or  transferable,  or  he,  she,  or  they  should  previously  die.  Provided 
always  that  if  in  any  year  or  years  the  said  trustees  or  trustee 
for  the  time  being  should,  in  pursuance  of  the  last-mentioned 
trust,  pay  and  apply  any  sum  or  sums  of  money  for  the  main- 
tenance, education,  and  support  of  any  such  child  or  children 
which  should  be  less  than  the  interest,  dividends,  and  annual 
prodace  to  which  he,  she,  or  they  should  be  respectively  entitled, 
then  the  surplus  thereof  should  accumulate  and  go  in  augmenta- 
tion and  be  assigned  and  transferred  at  the  same  time  with  the 
original  share  or  shares ;  yet  so  nevertheless  that  it  should  be 
lawful  for  such  trustees  or  trustee  for  the  time  being  to  pay  and 
apply  the  surplus  and  savings  of  the  interest,  dividends,  and 
annual  produce  of  the  share  of  any  such  child  in  any  one 
preceding  year  for  or  towards  his  or  her  maintenance,  support, 
and  education  in  any  succeeding  year;  but  in  case  the  said 
testatrix  should  leave  no  child  being  a  son  who  should  live  to 
attain  the  age  of  twenty-one  years,  or  being  a  daughter  should 
live  to  attain  that  age,  or  be  married  with  such  consent  as 
aforesaid,  then  in  trust  to  pay  the  dividends,  interest,  and 
annual  produce  to  her  said  husband  for  his  life,  and  after  his 
decease  in  trust  for  such  person  or  persons  as  would  at  the  time 
of  her  decease  have  been  entitled  to  her  personal  estate  as  her 
next  of  kin  in  case  she  had  died  intestate  and  unmarried. 

Mrs.  Wetherell  died  in  September,  1830,  leaving  her  bus-        [  83  ] 
band,  the  plaintiff,  and  Mary  Eliza  Wetherell,  her  only  child, 
surviving  her. 

By  an  indenture  dated  the  29th  of  May,  1838,  the  plaintiff 
assigned  to  Henry  Tawney  and  James  Mivart  all  his  personal 
estate  in  trust  for  the  benefit  of  his  creditors.  The  infant 
Mary  Eliza  Wetherell  was  also  entitled  to  a  sum  of  13,0002. 
under  the  will  of  her  grandfather  Thomas  Wilscm,  and  an  order 
had  been  made,  in  a  suit  for  the  administration  of  the  estate  of 
Thomas  Wilson,  for  an  allowance  of  680Z.  a  year,  to  be  paid  to 
the  plaintiff  and  appUed  by  him  according  to  a  scheme  to  be 
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Wbthbbbll  approved  by  the  Master,  for  the  maintenance  and  education  of 
Wilson,      his  daughter. 

The  bill  was  filed  by  the  plaintiff  against  the  surviving  trustees 
of  the  settlement,  Mary  Eliza  Wetherell,  the  next  of  kin  of  the 
testatrix,  and  the  trustees  for  the  creditors  of  the  plaintiff,  and  it 
prayed  that  the  dividends  of  the  sum  of  6,369Z.  8a.  5d.  4  per  cent. 
Bank  Annuities  might  be  paid  to  the  plaintiff  during  the  minority, 
or  until  the  marriage  of  his  daughter;  and  the  question  was, 
whether  the  plaintiff  was  entitled  to  receive  the  dividends  as  a 
trustee  for  the  benefit  of  his  daughter  only,  or  whether  the 
dividends  or  any  part  of  them  belonged  to  him  beneficially, 
and  consequently  passed  to  his  creditors  under  the  indenture  of 
the  29th  of  May,  1833. 

Mr.  Pemberton  and  Mr.  Piggott,  for  the  plaintiff : 

The  dividends  are  to  be  paid  by  the  trustees  to  the  father,  "  in 

order  the  better  to  enable  him  to  support,  maintain,  and  educate  " 

the  child,  until  the  capital  shall  become  assignable.     This  is  a 

[  '84  ]       gift  for  the  benefit  of  the  *hu8band,  subject  to  the  application  of 

so  much  of  the  dividends  as  may  be  required  for  the  maintenance 

and  education  of  the  child.     In  Hamley  v.  Gilbert  (i),  the  testatrix 

directed  the  residue  of  the  monies  arising  from  her  estate  to  be 

paid  to  her  niece,  and  to  be  expended  by  her  at  her  discretion 

for  or  towards  the  education  of  her  (the  niece's)  son,  and  that 

she  should  not  be  liable  at  any  time  to  account  to   her  son, 

or  any  other  person,  for  the   disposal  or  application  of  such 

residue ;  and  the  Court  held,  that  the  niece  was  entitled  to  the 

residue,   subject   to   the  application  of  so  much  as  the  Court 

might  think  fit  for  the  education  of  the  son  during  his  minority. 

The  father  is  legally  bound  to  maintain  his  child,  and  the  object 

of  this  bequest  is  to  relieve  him  from  a  part  of  the  burthen  of  that 

legal  liability.     In  the  actual  circumstances  of  the  father,  it 

may  become  necessary  that  the  whole  income  of  this  fund  should 

be  applied  to  the  maintenance  and  education  of  the  child ;  and 

while  the  trust  for  the  benefit  of  the  child  attaches  upon  it,  the 

creditors  can  have  no  claim  to  it  as  part  of  the  personal  property 

of  the  husband. 

(1)  Jac.  354.    See  38  E.  E.  189,  n. 
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Mr.    Kindersley  and    Mr.   Cooper,    for    the  infant,   cited   Wbthbbell 
Andrews   v.    Partington  (i) ,   Brown  v.    Casamajor  {2} ,  Hammond      Wilson. 
V.  Neame  (3),  and  Benson  v.  Whittam  (4). 

Mr.  Spence  and  Mr.  Toller,  for  the  trustees  under  the  will. 

Mr.    Tinney  and    Mr.    Parker,   for  the    trustees  for  the 
creditors  of  the  husband : 

This  is  an  absolute  gift  of  the  interest  for  the  benefit  of  the 
father,  until  the  capital  shall  become  assignable,  *and  not  a  gift  [  «85  ] 
for  the  benefit  of  the  child.  The  expressed  trust  is  for  the  father, 
though  the  motive  assigned  for  the  gift  is  the  support  of  the 
children.  *  *  A  mere  motive  for  a  gift  will  not  constitute  a 
trust:  Benson  v.  Whittam(^.  The  gift,  therefore,  in  this  case, 
must  be  considered  as  a  bounty  to  the  father,  not  a  trust  for  the 
child.     ♦     ♦     ♦ 

Mr.  Pemberton,  in  reply.  [  86  ] 

The  Mastbb  of  the  Bolls  (after  stating  the  case) : 

Upon  this  will  it  is  argued,  that  the  testatrix  intended  to  give 
the  income  of  the  fund  to  the  father,  not  for  the  benefit  of  the 
children,  but  for  his  own  use,  and  that  the  creditors  of  the  father, 
for  whose  benefit  he  has  assigned  to  trustees  all  his  personal 
property,  are  consequently  entitled  to  it.  It  is  impossible  for 
me  to  entertain  any  doubt  that  the  testatrix  intended  the  income 
to  be  applied  to  the  benefit  of  the  children.  There  is  no  occasion 
in  this  case  to  direct  a  reference  to  the  Master  to  inquire  into 
the  ability  of  the  father  to  maintain  the  child,  or  as  to  the 
manner  in  which  the  money  is  to  be  paid  and  applied,  because 
the  testatrix  has  sufficiently  indicated  her  intention  in  that 
respect.  Declare  that  the  father  is  entitled  to  have  the  income 
paid  to  him  by  the  trustees,  and  that  he  is  bound  to  apply  it  for 
the  benefit  of  the  child  ;  and  that  he  is,  therefore,  not  at  liberty 
to  assign  it  over  to  the  creditors,  or  to  any  other  persons  or 
person  without  regard  to  the  interests  of  the  child. 

(1)  3  Br.  C.  C.  60.  (3)  18  E.  E.  15  (1  Swanst.  35). 

(2)  4  Yes.   498;    see  35  E.  E.  at         (4)  35  E.  E.  113  (5  Sim.  22). 
p.  116. 
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March,  9,  10. 

ItoUi  Court 

Lord 
Lanodale, 

M.R. 

[92] 


[93] 


[94] 


MILES  V.   CLAEK. 

(1  Keen,  92—96;  S.  C.  iiom.  Miles  v.  Allen,  6  L.  J.  (N.  S.)  Ch.  92.) 

A  testatrix  made  the  following  bequest:  ** I  give  to  A.  A.  the  sum  of 
4002.,  to  be  paid  at  and  after  my  decease,  and  vested  in  the  public  funds, 
the  interest  whereof  she  shall  receive  when  she  attains  twenty-one.  In 
the  event  of  her  decease  at,  before,  or  after  the  said  period,  the  sum 
so  bequeathed  to  be  divided  between  E.  M.  and  A.  M."  A.  A.  took  a 
life-interest  only  in  the  legacy. 

Catherine  Lane,  by  [a  codicil  to  her  will,  dated  the  14th  of 
February,  1881,  bequeathed  the  sum  of  4001.  "  to  Amelia  Allen 
to]  be  paid  at  and  after  my  decease,  and  vested  in  the  public 
funds,  the  interest  whereof  she  shall  receive  when  she  attains 
twenty-one.  La  the  event  of  her  decease  at,  before,  or  after  the 
said  period,  the  sum  so  bequeathed  to  be  divided  between 
Edward  Payne  Miles  and  Arthur  Fellenberg  Miles,  the  two 
youngest  sons  of  Septimus  and  Amelia  Miles,  under  the  same 
restrictions,  and  subject  to  the  same  conditions  as  are  contained 
in  my  will."     *     *     * 

[One  question  in  the  cause  was  whether  Amelia  Allen  took  an 
absolute,  or  only  a  life-interest.] 

Mr.  Peniberton,  for  the  plaintiffs  : 

*  *  Amelia  Allen  will  take  only  a  life  interest  under  the 
bequest  in  that  codicil.  The  events  of  the  death  of  the  legatee 
**  at,  before,  or  after  the  said  period,"  are  severally  contingent 
events,  but  taken  together  they  constitute  a  certain  event, 
namely  her  death,  which  must  happen  at  one  of  those  times. 
The  only  question,  therefore,  is  what  the  testatrix  meant  by  the 
words  **  the  said  period."  She  manifestly  refers  to  the  period 
which  she  had  just  mentioned,  namely,  ''  when  she  (the  legatee) 
attains  twenty-one."  Now,  whether  Amelia  Allen  die  at 
twenty-one,  or  before  or  after  she'  attain  that  age,  is,  in 
each  case,  a  contingency,  but  one  of  those  contingencies  must 
happen,  and  therefore,  in  every  event,  the  children  of 
Mrs.  Miles  are  entitled  in  remainder  after  the  decease  of 
Amelia  Allen. 


Mr.  Withani,  for  the  executors. 
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Mr,  Kindersleyy  for  Amelia  Allen  :  Milbb 

r. 

*  *  It  is  established  by  many  caqes,  that  the  words,  **in  Clark. 
case  of  the  death  of  A.,"  must  be  taken  to  mean  "  in  case  of  the  1^  ^'^  ^ 
death  of  A.  in  the  lifetime  of  the  testator; ''  for  the  death  of 
A.  at  some  time  or  other  is  certain,  and  to  give  a  sensible 
construction  to  the  words,  the  contingency  of  A.  dying  in  the 
testator's  lifetime  must  be  implied.  Now,  it  is  admitted  that 
the  contingencies  of  death  at,  before,  or  after  a  particular  period, 
taken  together  constitute  certainty ;  the  words  in  the  present 
case,  therefore,  amount  to  no  more  than  if  the  testatrix  had  said 
"in  the  event  of  her  decease,"  and  will  fall  within  the  rule 
which  refers  them  to  the  life-time  of  the  testatrix.  *  *  Amelia 
Allen,  therefore,  will  be  absolutely  entitled  to  this  bequest,  upon 
the  ordinary  rule  which  restricts  the  contingency  of  the  words 
"  in  the  event  of  the  decease  of  A.,"  or  words  equivalent  to  them, 
to  A.  dying  in  the  lifetime  of  the  testatrix. 

Mr.  Pemberton,  in  reply.     ♦     *     ♦ 

On    the   following  day,    the    Master    of    the    Eolls    gave        [  or,  ] 
judgment  as  to  the  point : 

In  this  case  the  testatrix  revokes  a  bequest  which  she  had 
made  by  her  will  to  her  brother,  his  wife,  and  children,  with  the 
exception  of  their  youngest  child,  her  godchild,  Amelia  Allen, 
to  whom  she  bequeaths  the  sum  of  400Z.,  ''to  be  paid  at  and 
after  my  decease,  and  vested  in  the  public  funds,  the  interest 
whereof  she  shall  receive  when  she  attains  twenty-one.  In 
the  event  of  her  decease  at,  before,  or  after  the  said  period, 
the  sum  so  bequeathed  to  be  divided  between  Edward  Payne 
Miles  and  Arthur  Fellenberg  Miles,  the  two  youngest  sons 
of  Septimus  and  Amelia  Miles,  under  the  same  restrictions, 
and  subject  to  the  same  conditions  as  are  contained  in 
my  will." 

If  the  words  were  in  the  event  of  her  decease,  the  case  would 
fall  within  the  class  of  cases  which  have  been  referred  to  in  the 
argument ;  but  the  words  are  in  case  of  her  decease  at,  before, 
or  after  the  said  period.  Now  **  the  said  period  "  is  obviously  to 
be  referred  to  the  period  which  the  testatrix  has  just  mentioned, 
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Miles        namely,  when  the  legatee  attains  the  age  of  twenty-one  years. 

Clark.  It  is,  therefore,  '*at,  before,  or  after  the  period  of  twenty-one 
years."  The  words  **at,  before,  or  after  a  particular  time," 
involve  all  time,  present,  past,  and  future.  The  only  construction 
to  be  put  upon  these  words,  therefore,  is  in  the  event  of  her 
decease,  whenever  that  event  may  happen.  The  remainder  over, 
therefore,  will  take  effect  after  her  decease. 


J  836. 

•/a».  20, 22, 23. 

AprU  13. 

Rolls  Omrt, 

Lortl 
Lanqdale, 

M.R. 

[104] 


ATTORNEY-GENEEAL   v.    CULLUM. 

(1  Keen,  104—119 ;  S.  C.  5  L.  J.  (N.  S.)  Ch.  220.) 

The  principal  charge  in  an  infonnation  was  that  certain  alienations 
made  by  the  trustees  of  the  charity  lands  nearly  20  years  before  were 
not  authorised  by  the  Inclosure  Act  under  which  they  purported  to  be 
made,  and  in  particular  that  an  improvident  exchange  had  been  made 
in  order  to  favour  one  of  the  tnistees ;  neither  the  exchange  with  the 
trustee  nor  any  of  the  alienations  were  shewn  to  have  been  improvident 
or  improper,  and  the  information  was  dismissed  with  costs  as  to  that 
part  of  it;  and  the  information,  as  it  was  framed,  not  appearing  to 
have  been  filed  with  a  view  to  the  benefit  of  the  charity,  and  having 
been  instituted  and  conducted  in  a  manner  to  create  great  unnecessary 
expense,  no  costs  were  given  to  the  relators  up  to  the  hearing,  as  to  that 
part  of  the  information  which  was  not  dismissed. 

The  information  was  filed  by  the  Attorney-General  at  the 
relation  of  Francis  King  Eagle,  Esq.,  and  James  Cobbing, 
against  the  trustees  of  the  Guildhall  feoffment  in  Bury 
St.  Edmunds,  and  it  prayed  that  the  charities,  and  other  public 
trusts  and  purposes  of  the  lands  and  premises  constituting  the 
feoffment,  and  comprised  in  an  indenture  dated  the  20th  of 
December,  1810,  might  be  established ;  and  that  the  management 
of  the  estates,  and  the  application  of  the  rents  and  profits,  might 
be  settled  under  the  decree  of  the  Court,  and  that  the  Master 
might  approve  of  a  scheme  for  that  purpose.  That  it  might 
be  declared  that  certain  alienations  and  pretended  exchanges  of 
the  charity  lands,  and  in  particular  an  alienation  to  Thomas 
Cocksedge,  were  not  authorised  by  an  Inclosure  Act  under  which 
they  purported  to  be  made,  and  were  therefore  void.  That  it 
might  be  referred  to  the  Master,  to  inquire  whether  any  proceed- 
ings ought  to  he  taken  with  a  view  to  set  aside  such  alienj^tions 
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and  pretended  exchanges,  and  whether  any  proceedings  ought         a.-g. 
to  Ih*   taken  to  set  aside  certain  leases  on  the  ground  of  their      (^ullum. 
having  been  improperly  and  improvidently  granted ;  and  that  it 
miglit  be  declared  that  the  leases  ought  to  be  let  by  public 
tender.     That  it  might  be  referred  to  the  Master  to  approve  of 
new  trustees,  eitlier  in  exclusion  of,  or  in  conjunction  with  the 
defendants,  the  surviving  trustees,  as  the  *Court  might  deem       [  •los  ] 
expedient.     And  that,  if  necessary,  an  account  might  be  taken 
of  the  rents  received  by  the  defendants,  from  such  time  as  the 
Court  might  think  proper. 

The  original  information  had  prayed  a  declaration,  that  the 
defendants,  by  reason  of  wrongful  alienations,  had  been  guilty 
of  breaches  of  trust,  and  ought  to  be  removed,  and  was  in  other 
respects  different  from  the  information  as  amended. 

The  information  [alleged  that]  under  colour  of  an  Inclosure  L 106  ] 
Act,  passed  in  the  5oth  year  of  the  reign  of  George  III.,  for 
inclosing  lands  in  the  borough  of  Bury  St.  Edmund's,  the 
trustees  for  the  time  being  concerted  certain  alienations  to  some 
of  their  own  I  ody,  in  exchange  for  lands  of  theirs,  in  order  to 
favour  such  persons ;  and  that  amongst  these  an  alienation  of 
fifty-eight  acres  was  made  to  Thomas  Cocksedge,  a  trustee,  for 
twenty-three  acres  belonging  to  him,  and  taken  in  exchange, 
which  alienation  was  alleged  to  be  grossly  improper,  improvident, 
and  disadvantageous  to  the  charity,  the  land  taken  in  exchange 
for  the  charity  land  being  deficient  in  quantity  and  value,  and 
having  required  a  large  expenditure  for  its  useful  occupation ; 
and  the  land  given  in  exchange  being  of  peculiar  value  to 
Cockoedge,  by  reason  whereof  he  ought  to  have  given  a  larger 
consideration  for  it.  It  was  moreover  alleged  that  this  exchange 
was  conducted  without  any  regard  to  thq  forms  required  by  the 
Inclosure  Act;  and  was  on  that  account  wholly  void,  and  ou<T;ht 
to  be  set  aside. 


Much  evidence  of  a  very  conflicting  kind  was  read  on  the  one        [  no  j 
hand  to  impeach  the  exchange  with  Cocksedge,  and  on  the  other 
hand,  to  shew  that  the  exchange  was  not  only  not  unfair  or 
improvident,  but  advantageous  to  the  charity. 

8—2 
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A.-Q.  [The  following  judgment  contains  a  sufficient  statement  of  the 

CuLLUM.      case  for  the  purpose  of  this  report.] 

[  111  ]  Mr.  'Temple,  Mr.  Bliuit,  and  Mr.  0.  AndercUm,  in  support 

of  the  information. 

Mr.  Pemherton,  Mr.  Lovat,  and  Mr.  FAderton,  contra. 

AprU  13.      The  Master  of  the  Bolls,  after  stating  the  object  and  substance 
of  the  information,  [and  making  some  general  observations 
on  the  case,  said ;] 
[  112  ]  The  main  charge  in  the  information  relates  to  the  alienations, 

and  particularly  the  alienation  to  Cocksedge. 

It  appears  that  part  of  the  trust  property  consisted  of  lands 
and  rights  of  common,  in,  over,  or  upon  certain  open  and 
common  fields,  situate  within  the  borough  of  Bury  St.  Edmund's. 
In  the  beginning  of  1814  a  bill  for  inclosing  these  common  fields 
was  in  contemplation.  There  is  nothing  in  the  evidence  to  shew 
that  the  trustees  originated  the  proposal  for  this  purpose ;  but, 
the  proposal  being  made,  they  appointed  a  committee  to  consider 
of  the  expediency  of  the  inclosure  so  far  as  it  affected  the  trust. 
This  committee  made  a  report  on  the  15th  of  February,  1814, 
and  a  resolution  was  made,  that  if  the  inclosure  should  be 
carried  into  effect,  the  trustees  recommended  only  one  com- 
missioner to  be  appointed,  and  that  commissioner  to  be 
Mr.  Jocelyn. 

The  Act  was  passed  in  June,  1814,  and  Mr.  Jocelyn  was 
appointed  sole  commissioner.  The  only  part  of  the  Act  which  it 
seems  necessary  for  me  to  notice,  is  that  which  gives  the  power 
to  make  exchanges  at  page  12. 

[Here  his  Lordship  read  that  part  of  the  Act  (i).] 

After  the  Act  had  passed,  the  commissioner  proceeded  to  the 
performance  of  the  duty  imposed  on  him,  and  the  trustees 
appointed  a  committee  to  arrange  and  superintend  the  interest  of 
the  trustees  under  the  Act ;  and  it  appears  that,  in  October,  1815, 
the  trustees  had  not  only  come  to  an  understanding  as  to  the  allot- 
ments which  they  wished  to  be  made  to  them,  but  had  agreed  with 

(1)  The  passage  here  referied  to  is  not  set  out  lu  the  original  report.  —0.  A.  S. 
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Cocksedge  to  exchange  with  him  three  parcels  of  their  inclosure        A.-G. 
for  part  of  his  intended  allotment  of  equal  value ;  and,  accord-      oullum. 
ingly,  on    the   13th  of  October,  1815,  the   *trustee8   by  their       [  'iia  ] 
receiver  request  the  commissioner  to  make  the  allotments  to 
them  in  certain  situations,  and  on  the  following  day,  Cocksedge 
and  Steele  the  receiver  for  the  trustees,  by  order  of  the  committee, 
wrote  to  the  commissioner  and  informed  him  that  the  trustees 
had  agreed  to  give  to  Cocksedge  three  parcels  of  old  inclosure 
for  as  mach  common  land  belonging  to  Cocksedge,  as  in  the 
judgment  of  the  commissioner  should  be  of  equal  value.     Other 
exchanges  were  at  the  same  time  in  contemplation,  and  by  a 
resolution  of  the   30th   of  October,  1815,  the   committee  was 
empowered  to  agree  to  such   exchanges  as  they  might  think 
necessary   to  carry  into   effect  the  inclosure.     The  agreement 
with  Cocksedge  already  noticed,  was  to  exchange  old  inclosure 
belonging  to  the  trust  for  allotable  common  land  belonging  to 
Cocksedge :  it  had  no  relation  to  No   Man*s  Meadow,  an  old 
inclosure  belonging  to  Cocksedge,  and  the  subject  of  much  dis- 
cussion in  this  case.     But  about  the  beginning  of  December,  1815, 
it  appears  that  some  arrangement  for  the  transfer  of  No  Man's 
Meadow  to  the  trust  had  taken  place  ;  on  the  8th  of  December, 
the  trustees  so  far  considered  No  Man's  Meadow  as  being  or 
likely  to  be  their  own,  that  they  ordered  an  advertisement  for 
proposals  for  hiring  it  to  be  inserted  in  the  next  Bury  paper ; 
and,  on  the  12th  of  December,  Cocksedge  and  Steele,  the  receiver 
as  agent  of  the  trustees,  wrote  to  the  commissioner  to  inform 
him,  that  it  was  agreed  that  the  trustees  should  give  up  to 
Cocksedge  so  much  of  Woodfield  lying  nearest  to  St.  Edmund's 
Hill  as  the  commissioner  should  judge  to  be  equal  in  value  to 
certain  parcels  of  land  called  No  Man's  Meadow,  in  the  occupa- 
tion of  Samber,  which  Cocksedge  was  to  give  up  to  them.     This 
agreement  did  not  interfere  with  the  former,  by  which  a  part 
of  Cocksedge's  allotable  common  land  was  to  be  given  to  the 
trustees  in  exchange  for  old  inclosures  belonging  to  the  trust; 
but  it  is  clear  that  these  were  not  the  final  ^agreements  between       [  *1H  ] 
Cocksedge  and  the  trustees,  for  on  the  29th  of  August,  1816,  the 
commissioner  made  his  award.     He  thereby  made  twelve  allot- 
ments to  Cocksedge,  and  seventeen  allotments  to  the  feofifment ; 
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A.-G.  and  it  appears  from  the  evidence  of  Richard  Payne,  that  of  the 
CuLiuM.  twelve  allotments  made  to  Cocksedge,  the  first,  second,  third, 
fourth,  fifth,  and  eighth,  were  made  in  exchange  for  the  ninth 
of  the  seventeen  allotments  made  to  the  feoffment.  It  further 
appears,  that  the  first,  second,  and  eighth  allotments  made  to 
Cocksedge,  were  old  inclosures  previously  belonging  to  the  trust; 
and  the  same  for  which  by  the  apjreement  of  the  14th  of  October, 
1815,  the  trust  was  to  receive  in  exchange  certain  common  land 
before  belonging  to  Cocksedge,  and  that  the  ninth  allotment 
made  to  the  trust  was  old  inclosure  belonging  to  Cocksedge,  and 
the  same  in  denomination,  though  probably  not  in  quantity,  as 
is  mentioned  in  the  agreement  of  the  12th  of  December,  1815. 
How  the  final  agreement  which  was  acted  upon  by  the  commis- 
sioner was  signed  or  evidenced  does  not  appear,  and  I  cannot 
assume  it  to  have  been  done  in  a  manner  inconsistent  with  the 
provisions  of  the  Act.  But  upon  the  best  consideration  which 
I  can  give  to  the  subject,  I  am  not  satisfied  that  the  directions 
of  the  Act  of  Parliament  were  strictly  followed  either  by  the 
trustees  and  Cocksedge,  or  by  the  commissioner.  In  making 
the  exchange,  the  transaction  was  not  distinctly  treated  as  an 
exchange ;  but,  the  first,  second,  and  eighth  allotments  to 
Cocksedge,  though  old  inclosures  belonging  to  the  feoffment, 
and  the  ninth  allotment,  though  an  old  inclosure  belonging 
to  Cocksedge,  were  treated  as  allotable  land  and  dealt  with 
accordingly,  without  reference  to  the  forms  required  for 
exchanges. 

But  all  this  was  done  openly  after  treaty,  and  upon  agreement 
[  'Ho]  between  the  parties;  and  the  question  here  is  *not,  as  in  the 
case  of  Wimifield  v.  71uirp{i),  and  in  another  case  recently 
before  me,  whether  a  purchaser  shall  be  compelled  to  take  a 
title  under  such  a  transaction,  but  whether,  after  a  lapse  of  very 
nearly  twenty  years,  and  under  all  the  circumstances  of  this 
case,  it  can  be  beneficial  to  the  charity  (the  interest  of  which  I 
have  alone  to  attend  to,)  to  make  an  attempt  to  set  aside  what 
has  been  done;  and,  in  this  consideration,  I  must  look  not 
merely  to  forms,  or  to  the  important  fact  that  Cocksedge  was 

(1)  10  B.  &  C.  7H0. 
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himself  one  of  the  trustees,  bat  to  all  the  evidence  relating  to        a -a. 
the  nature  of  the  transaction  and  the  value  of  the  property.  cullum. 

In  the  first  place,  I  find  nothing  in  the  evidence  to  warrant 
the  allegation  contained  in  this  information,  that  the  trustees, 
under  colour  of  the  Act,  took  occasion  to  concert  alienations  of 
the  trust  land  to  some  of  the  trustees,  or  to  any  others,  in  order 
to  favour  such  persons.  I  am  of  opinion  that  the  evidence  does 
not  countenance  the  allegation  in  respect  either  to  the  exchange 
to  Cocksedge,  or  to  any  other  alienation  which  has  been  brought 
to  my  notice.     ♦     *     ♦ 

[His  Lordship  after  a  minute  examination  of  the  evidence 
upon  this  point,  said :] 

Considering  the  parol  evidence  in  conjunction  with  the  docu- 
mentary evidence  on  both  sides,  I  have  no  hesitation  in  saying, 
that  in  my  opinion,  the  evidence  for  the  defendants  greatly 
preponderates  ;  and  after  a  *careful  consideration  of  the  whole,  [  'lis  ] 
I  am  satisfied  that  the  exchange  with  Cocksedge,  which  is 
principally  complained  of,  and  the  other  exchanges  adverted 
to  in  the  pleadings,  are  none  of  them  made  out  to  have  been 
improvident  and  improper ;  nor  is  there  even  such  a  priind  facie 
case  on  the  part  of  the  relators,  as  to  induce  me  to  think  it  for 
the  interest  of  the  charity  that  any  further  inquiry  into  the 
subject  should  be  made. 

^His  Lordship  then  commented  upon  some  minor  defects  in 
the  constitution  and  administration  of  the  charity,  which  was 
defined  and  governed  by  a  deed  dated  the  28th  of  December, 
1810,  and  said  :] 

Under  these  circumstances  it  appears  to  me,  that  the  assist-  [  n"  ] 
ance  of  the  Court  is  wantuig  for  the  administration  of  the 
income,  and  for  the  appointment  of  new  trustees.  But  consider- 
ing that  this  object,  which  appears  to  me  the  only  one  to  be 
effected  by  the  information,  might  have  been  obtained  by  a 
very  simple  proceeding,  and  at  a  small  expense;  and,  considerui^ 
that  the  complaint  which  appears  to  have  been  made  the  main 
purpose  of  the  information  has  failed,  I  have  hesitated  whether 
I  ought  to  make  any  decree.  In  the  result,  I  think  that  I  may 
subject  tlie  charity  to  a  less  burthen  of  costs  by  making  a  decree 
on  this  information,  than  by  leaving  the  imrlies  interested  to 
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A.-0.  commence  a  new  proceeding.  If  I  could  have  considered  that 
CuLLUM.  the  relators  had  procured  this  suit,  framed  as  it  is,  to  be 
instituted  only  for  the  purposes  of  the  charity,  I  might  have 
[  *118  1  found  it  my  *duty  to  allow  them  some  part  at  least  of  their 
costs  out  of  the  charity  estates.  Circumstances  have  appeared 
which  tend  to  make  me  suspect  at  least,  that  notwithstanding 
the  respectability  of  the  relators,  which  has  not  been  impeached, 
some  object  besides  the  welfare  of  the  charity  has  been  in  view. 
I  cannot  act  upon  that  suspicion,  but  thinking,  as  I  do,  that  the 
suit  has  been  instituted  and  conducted  in  a  manner  to  create 
a  great  deal  of  unnecessary  expense,  I  think  it  right  to  frame  my 
decree  in  terms  to  save  the  charity  estate  from  costs  to  which 
I  think  it  ought  not  to  be  subjected. 

I  dismiss  with  costs  so  much  of  the  information  as  prays  for  a 
declaration  that  the  alienations,  and  particularly  the  alienation 
to  Cocksedge,  were  not  authorised  by  the  Inclosure  Act,  and  are 
therefore  void,  and  that  an  inquiry  may  be  made  whether  any 
proceedings  ought  to  be  adopted  to  set  aside  such  alienations, 
and  whether  any  proceedings  ought  to  be  adopted  to  set  aside 
certain  leases,  and  that  it  may  be  declared  that  the  leases  ought 
to  be  let  by  public  tender. 

I  direct  a  reference  to  the  Master  to  take  an  account  of  the 
estates  and  property  vested  in  the  defendants  on  the  trusts  of 
the  indentures  of  the  28th  day  of  December,  1810,  and  of  the 
rents  and  profits  thereof  which  have  been  received  since  the 
filing  of  the  information,  and  of  the  application  thereof.  I  refer 
it  to  the  Master  to  approve  of  a  scheme  for  the  future  manage- 
ment of  the  trust  estate,  and  for  the  application  of  the  rents  and 
profits  thereof,  having  regard,  as  near  as  may  be,  to  the  uses  and 
purposes  stated  in  the  indenture  of  the  28th  of  December,  1810 ; 
and  I  refer  it  to  the  Master  to  approve  of  trustees  to  act  in  con- 
junction with  such  of  the  defendants  as  are  now  willing  to  act. 
[  119  ]  And  as  to  the  costs  of  that  part  of  the  information  which  is 

not  dismissed,  I  give  none  to  the  relators  up  to  this  time. 

The  extra  costs  of  the  defendants,  as  to  the  part  dismissed, 
they  are  to  have  out  of  the  estates. 

The  other  costs  of  the  defendants  up  to  this  time,  and  the 
subsequent  costs  of  the  relators  and  the  defendants,  are  reserved. 
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FELLOWS  V.  BAREETT  (1). 

(1  Keen,  119-120;  S.  C.  5  L.  J.  (N.  S.)  Ch.  204.) 

The  Court  will  not  ctnnpel  the  next  friend  of  an  infant,  on  the  gromid 
of  poverty,  to  give  security  for  costs. 

The  bill  was  filed  by  Lucy  Fellows,  as  mother  and  next  friend 
of  the  infant  plaintiff,  for  the  purpose  of  having  secured  for  the 
infant  plaintiff  the  share  of  the  property  to  which  he  was 
entitled  under  the  will  of  his  grandfather,  as  one  of  the  testator's 
next  of  kin. 

3/r.  Biltotiy  on  the  part  of  the  defendants,  the  executors  and 
the  other  next  of  ttin,  moved  that  Lucy  Fellows  might  be  ordered 
to  find  secarity  for  costs  on  the  ground  that  she  was  a  pauper, 
receiving  weekly  relief  from  the  parish  of  Henley-upon-Thames, 
a  fact  supported  by  the  aflBdavit  of  the  overseer  of  that  parish. 
He  cited  an  Anonyvwus  case  in  Mosely's  Reports  (i),  and 
Pennington  v.  Alvin  (2),  in  support  of  the  application. 

J/r.  Dixon,  contra  : 

Xo  authority  can  be  produced  to  establish  the  proposition  that 
ih^  prochein  ami  of  an  infant  can  be  compelled,  ♦on  account  of 
poverty,  to  give  security  for  costs.     ♦    *    * 

The  Master  of  the  Rolls  said  he  was  not  aware  of  any 
instance  in  which  a  plaintiff,  on  the  mere  ground  of  poverty, 
whether  suing  in  his  own  right  or  as  prochein  ami,  had  been 
compelled  to  give  security  for  costs.  In  charity  cases  the  relator 
must  be  a  responsible  person,  and,  if  shewn  to  be  in  indigent 
circumstances,  would  not  be  allowed  to  sue.  His  Lordship, 
however,  gave  time  to  the  counsel  for  the  defendants  to  search 
for  authorities. 


1836. 
March  21. 

Ilidls  Court. 

LoiyI 
Langdale. 

M.K. 

[119] 


[  •120  ] 


The  case  was  afterwards  mentioned  ; 
were  produced. 


but  no  direct  authorities 


(1)  Schjvtt  V.  Schjoit  (1881)  19  Ch. 
Diy.  94,  51  L.  J.  Ch  368,  45  L.  T. 
333. 

(2)  Page  87. 

(a>  1  Sim.  &  St.  264 (Leach,  V.-C), 


described  by  the  Vice-Ciiancelloh 
as  a  gross  case,  for  the  next  friend 
had  been  convicted  of  adultery  with 
the  /tme  covert  who  was  suing  her 
husband.-  O.  A.  S. 
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Stokea       Stokes  the  younger,  a)l  and  singular  his  freehold  messuages, 
HoLDEN.      lands,  tenements,  and  hereditaments,  and  all  his  personal  estate 
and  effects  whatsoever,  to  hold  to   him,  his  heirs,  executors, 
administrators,  and  assigns,  upon  trust  that  out  of  the  rents, 
issues,  and  profits  given  and  devised  to  him,  and  by  sale  thereof 
he  William  Stokes  the  younger,  his  heirs,  executors,  or  adminis- 
trators, should  pay  and  discharge  all  the  testator's  debts  and 
funeral  expenses,  and  all  legacies  and  charges  thereinafter  given 
and  chargeable ;  and  the  testator  thereby  gave  and  bequeathed  to 
his  grandson,  William  Holden,  when  he  should  attain  the  age  of 
twenty-one  years,  the  sum  of  500Z.,  without  interest ;  and,  if  the 
said  William  Holden  should  die  before  he  attained  the  age  of 
twenty-one  years  without  lawful  issue,  the  testator  directed  the 
same  to  be  paid  amongst  the  surviving  children  of  the  testator's 
daughter,  Sarah  Holden,  in  equal  shares,  as  they  respectively 
attained  the  age  of  twenty-one  years;  but  if  the  said  William 
Holden  died  before  that  time,  leaving  lawful  issue,  the  same  to 
be  paid  to  such  issue,  in  equal  parts  and  proportions ;  and  the 
testator  thereby  gave  and  bequeathed  to   the  children  of  his 
daughter,  Sarah  Holden,  then  living,  or  who  might  thereafter 
be  born  of  her  body,  and  the  survivors  of  them,  the  sum  of  1,000/., 
to  be  divided  between  them  in  equal  shares,  when  they  should 
respectively  attain  the  age  of  twenty-one  years,  without  interest, 
[•146]       to   be  paid  to  them  in  manner  therein  mentioned,  *to  their 
separate  use.     Provided  always,  that  if  any  of  the  said  children 
should  die  before  he,  she,  or  they  attained  the  age  of  twenty-one 
years,  having  lawful  issue,  the  share  of  such  children  so  dying 
to   be  divided  amongst  such  issue.     And   the  testator  further 
directed,  that  if  his  daughter,  Sarah  Holden,  should  die  during 
the  minority  of  her  children,  the  said  William  Stokes  the  younger 
should  appropriate  the  sum  of  40Z.  a  year  towards  their  support 
and  maintenance  during  their  minorities,  as  he  or  they  should  in 
their  own  judgment  think  proper,  reducing  such  allowance  in 
proportion  as  they  severally  attained  the  age  of  twenty-one  years, 
and  their  legacies  became  payable  and  vested.     And  the  testator 
appointed  John  Hart,  Simon  Stokes,  and  William  Stokes  the 
younger,  executors  of  his  will. 

The  testator  died  in  July,  1819,  leaving  William  Stokes  the 


VOL.  XLiv.l         1836.     CH.     1  KEEN,  146—149.  45 


yotmger,  his  only  son  and  heir-at-law,  and  three  children  of  his       Stokes 

daughter,  Sarah  Holden,  namely,  Ann  Holden,  William  Holden,      holden. 

and  Emma  IJolden,  surviving  him  ;  and  his  will  was  proved  by 

the  executors  named  therein.     The  personal  estate  of  the  testator 

was  exhausted  in  the  payment  of  his  debts. 

'    In    February,     1829,    William     Stokes    the    younger    died 

intestate,  leaving  Mary  Stokes,  his  widow,  and  the  plaintiffs, 

Ann  Stokes,  and  Mary  Stokes  the  younger,  his  only  daughters 

and  coheiresses-at-law. 

In  January,  1833,  William  Holden,  being  then  under  age,  was 
tried  at  the  Quarter  Sessions  for  the  county  of  Stafford,  and 
convicted  of  felony,  for  stealing  a  goose.  He  was  sentenced  to 
one  month's  impiisonment  for  the  offence,  and  underwent  that 
punishment. 

William  Holden  attained  his  age  of  twenty-one  years  on  the  [  i47  ] 
17th  of  July,  1834,  and  upon  his  claiming  the  legacies  of  500Z., 
and  the  third  part  of  the  l,000i.  given  by  the  will  of  William 
Stokes  the  elder,  doubts  being  entertained  as  to  the  effect  of  the 
felony  upon  his  right  to  the  legacies,  the  present  bill  was  filed 
by  the  coheiresses  of  William  Stokes  the  elder,  against  William 
Holden,  Ann  Holden,  and  Emma  Holden,  for  the  purpose  of 
raising  the  legacies  bequeathed  to  the  defendants,  and  the 
Attorney-General  was  made  a  party  for  the  purpose  of  having 
the  question  decided,  whether  the  legacies  given  to  William 
Holden  when  he  should  attain  the  age  of  twenty-one,  did  or  did 
not  pass  by  forfeiture  to  the  Crown  upon  his  conviction. 

Mr.  Tinney  and  Mr.  Daniel,  for  William  Holden: 

*  *  In  none  of  the  books  is  it  laid  down  that  any  interest,  F  i^y  ] 
except  a  present  interest,  either  in  possession  or  in  action,  can 
pass  by  forfeiture  to  the  Crown.  In  Bullock  v.  Dodds  (i)  it  was 
held  that  the  felon's  incapacity  to  acquire  property  continued 
until  the  expiration  of  the  whole  period  of  his  punishment,  when 
the  statutory  pardon  operated ;  but  this  is  the  first  attempt 
which  has  been  made  to  extend  the  operation  of  the  forfeiture 
beyond  the  period  at  which  the  felon  recovered  his  civil  rights. 

(1)  20  R,  E.  420  (2  B.  &  Aid.  258). 
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Stokes  Mr.  Wrajf,  for  the  Crown  : 

HoLDEK.  *     *     The  form  of  the  inquisition  for  ascertaining  what  goods 

[  ^^^  ]  a  felon  may  have  died  possessed  of  is  as  general  as  possible, 
comprehending  all  trusts,  possibilities,  &c.  *  *  The  Crown 
was  as  much  entitled  to  the  contingent  interest  of  the  felon  as  it 
would  have  been  to  a  bond  payable  at  a  future  period,  which 
period  might  not  accrue  until  after  the  expiration  of  the  punish- 
ment; or  as  the  assignees  of  a  bankrupt  would  have  been 
entitled  to  a  contingent  interest,  which  might  not  fall  into 
possession  until  after  the  bankrupt  had  obtained  his  certificate. 

[  151  ]  Mr,  Tinney,  in  reply,  admitted  that,  if  the  contingency  had 

vested  in  possession  before  the  expiration  of  the  term  of  imprison- 
ment, the  Crown  would  have  been  entitled  to  the  benefit  of  it ; 
but  it  was  impossible  for  the  Court  to  hold  that  the  Crown  could 
be  placed  in  a  better  situation  than  the  legatee  himself,  and  be 
entitled  to  a  benefit  before  it  had  accrued,  and  after  the  period  at 
which  the  felon,  by  virtue  of  the  statutory  pardon,  had  regained 
all  his  civil  rights. 

Jfay24.         ThE   MaSTER   OF   THE   RoLLS : 

The  question  reserved  for  consideration  in  this  case  was, 
whether  a  legacy,  to  which  William  Holden  was  entitled  under 
the  will  of  William  Stokes,  the  testator  in  the  cause,  was  forfeited 
to  the  Crown. 

The  legacy  was  charged  on  the  testator's  real  estate,  and 
given  to  the  legatee  when  he  should  attain  the  age  of  twenty-one 
years.  It  was  said,  on  the  one  hand,  that  the  personal  estate 
was  exhausted  in  paying  debts  ;  and  it  was  admitted,  on  the 
other  hand,  that,  if  the  legacy  could  only  be  paid  by  means  of 
the  charge  upon  the  real  estate,  it  was  contingent  until  the 
legatee  attained  twenty-one  years  of  age. 

In  the  month  of  January,  1833,  the  legatee,  not  being  twenty 
years  of  age,  was  convicted  of  stealing,  and  sentenced  to  a 
month's  imprisonment,  which  he  underwent,  and  was  then 
discharged.  He  afterwards,  and  on  the  17th  of  July,  1834, 
attained  his  age  of  twenty-one  years.  The  legacy  then  became 
vested,  and  payable,  and  it  is  claimed  by  the  Crown  as  having 
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been  forfeited  by  the  conviction  of  the  legatee  for  the  offence       stokeh 
which  he  committed.  Holden 

For   the   legatee,  it   was  alleged   that  a  contingency  is  not        [  i'^2  ] 
forfeitable ;  that  by  the  statute  of  the  9  Geo.  IV.  c.  32,  s.  8,  the  ' 

pmiishment  has  the  like  effect  and  consequences  as  a  pardon 
ander  the  Great  Seal,  and  that,  as  the  legacy  did  not  vest  until 
after  the  punishment  was  endured,  the  right  to  it  was  not 
forfeited. 

It  is  clear  that  the  ofifence  committed  by  the  legatee  subjected 
him  to  forfeiture,  and  the  only  question  is,  whether  the  con- 
tingent legacy  was  forfeitable.  Hawkins  (i)  says,  "It  seems 
agreed  that  all  things  whatsoever  which  are  comprehended  under 
the  notion  of  a  personal  estate,  whether  they  be  in  action  or 
possession,  which  the  party  hath  or  is  entitled  to  in  his  own 
right,  and  not  as  executor  or  administrator  to  another,  are  liable 
to  forfeiture.  Also  it  seems  to  be  settled  that  a  bond  taken  in 
another's  name,  or  a  lease  made  to  another  in  trust  for  a  pers  n 
who  is  afterwards  convicted  of  felony,  are  as  much  liable  to  be 
forfeited  as  a  bond  made  to  him  in  his  own  name,  or  a  lease  in 
possession.'"  None  of  the  words  used  in  this  description  of  the 
things  liable  to  forfeiture  apply  to  contingencies;  but  it  was 
argued,  that  any  thing  that  could  be  granted  or  assigned,  or 
which  might  be  the  subject  of  a  valid  contract  in  equity,  was 
liable  to  forfeiture,  and  that  a  contingent  legacy  might  be  the 
subject  of  a  valid  contract.  I  need  not  consider  the  question, 
whether  every  thing  which  may  be  granted  or  assigned  is  for- 
feitable, because  it  is  admitted  that,  at  law,  a  contingency  does 
not  pass  by  deed ;  and  I  apprehend  that  no  case  can  be  found  in 
which  it  has  been  held,  that  any  other  than  immediate  rights 
(gran table  or  assignable)  are  subject  to  forfeiture.  And  though 
a  contingency  may  be  the  subject  of  a  contract,  which,  when 
made  for  a  valuable  consideration,  *a  court  of  equity  will  enforce  [  'isa  i 
after  the  event  has  happened,  yet,  till  the  event  has  happened, 
the  party  contracting  to  purchase  has  nothing  but  the  con- 
tingency, a  very  different  thing  from  a  light  immediately  to 
recover  and  enjoy  the  property. 

(1)  Book  2,  c.  49,  8.  9. 


48 


183f).     CH.     1  KEEN,  153, 


R.R. 


Stokbb 

V. 
HOLDEN. 


By  the  continp;ency  in  this  case,  the  attainment  of  twenty-one 
years  of  age  by  the  legatee,  was  in  the  nature  of  a  condition 
precedent  to  the  vesting,  or  to  the  right  immediately  to  recover 
and  enjoy  the  legacy.  That  condition  was  not  fulfilled  at  the 
time  of  the  conviction,  or  at  the  time  when  the  punishment  was 
fully  endured,  being  the  time  when  the  legatee  was  to  have  the 
benefit  of  a  pardon.  The  legatee  was  still  not  entitled  to  the 
legacy,  and  might  never  have  become  entitled  to  it.  It  was  not 
till  long  after  that  the  vesting  took  place  by  his  living  to  the  age 
"of  twenty-one  years. 

There  is,  I  believe,  no  direct  authority  on  the  subject,  but 
finding  it  said  by  Chief  Justice  Wray  in  the  case  of  Manning  and 
Andrews  (i),  that  **  a  use,  so  long  as  it  is  in  contingency,  cannot 
be  forfeited,  as  if  a  mortgagor  be  attainted  and  pardoned  mean 
betwixt  the  mortgage  and  the  day  of  redemption/*  I  think  that, 
under  the  circumstances  of  this  case,  and  relying  on  the  principle 
on  which  Chief  Justice  Wray  must  have  founded  his  opinion,  I 
may  safely  conclude  that  this  contingent  legacy,  the  event  upon 
which  the  contingency  depended  not  having  happened  until  after 
the  punishment  was  endured,  was  not  forfeited  to  the  Crown  by 
the  preceding  conviction.  And  I  must  therefore  declare  that  the 
legatee  is  now  entitled  to  receive  it. 


1886. 
A/arch  15,  16. 

RdU  Gmrt. 

Lord 
Lanodale, 

M.R. 

r  ir>4  1 


HARGREAVES   v.   ROTH  WELL  (^). 

(1  Keen,  154—160;  S.  C.  5  L.  J.  (N.  S.)  Ch.  118.) 

Where  one  transaction  is  closely  followed  by,  and  connected  with 
another,  or  where  it  is  clear  that  a  previous  transaction  was  present  t<» 
the  mind  of  a  solicitor,  when  engaged  in  another  transaction,  there  is  no 
ground  for  the  distinction,  by  which  the  rule,  that  notice  to  the  solicitor 
is  notice  to  the  client,  has  been  restricted  to  the  same  transaction. 

By  an  indenture,  dated  the  24th  of  October,  1827,  and  made 
between  John  Nuttall,  of  the  one  part,  and  the  defendants,  John 

(1)  1  Leon.  260.  Conveyancing  Act,  1882,  s.  3;  and 

(2)  But  purchasers  are  now  pro-  see  In  re  Comina  (1886)  31  Ch.  L). 
tected  from  this  extension  of  the  671,  bb  L.  J.  Ch.  662,  54  L.  T.  376. 
doctrine  of  imputed  notice  by  the  — O.  A.  S. 
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Bothwelly  Peter  Boihwell,  and  Robert  Kay,  of  the  other  part,  the  Hargreaves 
hereditaments  and  premises  therein  described  were  demised  and    botuwbll. 
assigned  for  a  term  of  800  years  by  Nuttall  to  the  said  defendants, 
their  executors,  administrators,  and  assigns,  to  secure  the  repay- 
ment of  the  sum  of  1,500^  and  interest;   and   the  indenture 
contained  a  trust  for  the  sale  of  the  mortgaged  premises. 

By  an  indenture,  dated  the  19th  of  November,  1829,  and  made 
between  John  Nuttall,  of  the  one  part,  and  the  plaintiff  John 
Hargreaves,  of  the  other  part,  reciting,  among  other  things,  the 
above-mentioned  indenture,  it  was  witnessed  that,  in  considera- 
tion of  2y000{.  advanced  to  Nuttall  by  the  plaintiff,  Nuttall 
conveyed  to  the  plaintiff,  his  heirs,  executors,  administrators,  and 
assigns,  the  freehold  and  leasehold  premises  therein  described, 
including  the  premises  comprised  in  the  indenture  of  the  24th  of 
October,  1827,  subject  to  redemption  upon  repayment  of  the 
2,000Z.  and  interest,  and  also  subject  to  the  prior  mortgage  to  the 
defendants,  John  Bothwell,  Peter  Bothwell,  and  Bobert  Kay. 

By  an  indenture,  dated  the  1st  of  November,  1880,  and  made 
between  John  Nuttall,  of  the  one  part,  and  the  defendants,  John 
Bothwell,  Peter  Bothwell,  and  Bobert  Kay,  of  the  other  part, 
reciting  the  indenture  of  the  24th  of  October,  1827,  and  that  the 
defendants,  John  Bothwell,  ♦Peter  Bothwell,  and  Bobert  Kay,  had  [  'lo:)  ] 
advanced  to  Nuttall  the  further  sum  of  2,200Z.  and  that  Nuttall 
had  agreed  to  secure  the  same  upon  the  said  mortgaged  premises, 
and  upon  such  additional  security  as  therein  mentioned,  it  was 
witnessed  that  Nuttall  for  himself,  his  heirs,  executors,  &c., 
covenanted  that  the  premises  comprised  in  the  said  indenture  of 
mortgage  should  continue  to  be  a  security,  not  only  for  the  sum 
of  1,500Z.  and  interest,  but  for  the  said  further  sum  of  2,2002.  and 
interest;  and  the  indenture  contained  the  further  covenants 
therein  mentioned  for  securing  the  repayment  of  the  said  sums 
and  interest  to  the  defendants,  John  Bothwell,  Peter  Bothwell, 
and  Bobert  Kay. 

In  May,  1882,  a  fiat  of  bankruptcy  was  issued  against  John 
Nuttall,  and  the  bill  was  filed  by  the  plaintiff,  John  Hargreaves, 
for  the  purpose  of  obtaining  the  benefit  of  his  incumbrance, 
subject  to  the  prior  mortgage  of  the  24th  of  October,  1827,  and 
for  that  purpose  it  prayed  that  his  mortgage  might  be  declared 
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Haborbaves  entitled  to  priority  over  the  third  mortgage  to  the  defendantB, 
RoTHWBLL.  John  Rothwell,  Peter  Rothwell,  and  Robert  Kay.  The  defendants 
by  their  answer  insisted  that,  at  the  time  of  the  execution  of  the 
indenture  of  the  1st  of  November,  1830,  they  had  no  notice  of 
the  plaintiff's  incumbrance,  and  it  was  admitted  that  they  had 
no  direct  notice ;  but  it  appeared  that  Samuel  Woodcock  was  the 
solicitor  for  the  mortgagor  and  the  mortgagees  in  all  the  three 
transactions,  and  the  question  was  whether,  under  those  circum- 
stances, the  defendants  had  not  constructive  notice  of  the  second 
incumbrance. 

Mr.  Peinberton  and  Mr.  Walker,  for  the  plaintiff : 

The  rule,  that  notice  to  the  solicitor  is  notice  to  the  client, 
[  *156  ]  has  been  too  long  established,  and  is  too  firmly  ^settled  to  be 
shaken.  *  *  The  case  of  Brotherton  v.  Hatt  (i),  which  has 
decided  the  law  of  the  Court  on  this  point,  and  which  cannot 
now  be  questioned,  shews  that  the  same  principle  applies  to  a 
diversity  of  transactions. 

Mr.  Kinderaley  and  Mr.  Monro,  contra  : 

[  157  ]  *     *     In  Hiern  v.  MM  (2)  Lord  Eldon  expressly  states,  that 

notice  to  the  agent  is  notice  to  the  principal,  if  the  agent  comes 
to  the  knowledge  of  the  fact  while  he  is  concerned  for  the 
principal,  and  in  the  course  of  the  very  transaction  which 
becomes  the  subject  of  the  suit.     The  principle  that  notice  to 

[  *158  ]  an  agent,  in  *order  to  bind  his  principal,  must  be  in  the  same 
transaction  was  recognised  by  Sir  John  Leach,  in  Mountford 
V.  Scott  (3),  a  case  which  is  exactly  in  point  with  the  present ; 
for  there  the  same  agent  acted  as  solicitor  both  for  the  vendor 
and  vendee.  Whether  the  prior  transaction  was  or  was  not 
present  to  the  mind  of  the  solicitor  when  he  drew  the  third 
indenture  was  an  immaterial  circumstance.     *     *     * 

Mr.  Pevihcrtoii,  in  reply.     *     *     * 


(1)  2  Veru.  57-1.  (.'J)  18  B.  11.  1«9  (3  Madd.  34). 

(2)  9  E.  R.  149  (13  Ves.  114). 
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The  Master  of  the  Eolls,  in  the  course  of  the  argument,  said  Habgueaves 
he  was  clearly  of  opinion  that  where  one  transaction  was  closely    Rothwell. 
followed  hy,  and  connected  with  another ;  or  where  it  was  clear,        [  '^^  ] 
as  in  the  case  before  the  Court,  that  a  previous  transaction  was 
present  to  the  mind  of  the  solicitor  when  engaged  in  another 
transaction,  there  was  no  ground  for  the  distinction  by  which 
the  rule,  that  notice  to  the  solicitor  is  notice  to  the  client,  had 
been  restricted   to  the  same  transaction.     The  only  authority 
which  raised  the  least  doubt  in  his  mind  was  the  case  before 
Sir  John  Leach,  which  had  been   cited   at  the  Bar,  and  he 
would  not  determine  the  present  case  until  he  had  looked  into 
that  decision. 

On  the  following  day,  his  Lordship  gave  judgment  as  follows  : 

In  the  marginal  note  to  the  case  of  Mountford  v.  Scott,  it  is 
said  that  notice  to  an  agent,  in  order  to  bind  his  principal,  must 
be  in  the  same  transaction ;  and  this  though  the  agent  acted 
as  attorney  for  the  vendor  and  vendee.  The  judgment  itself 
certainly  does  not  *lay  down  the  proposition  so  absolutely  as  ['lOO] 
it  is  stated  in  the  marginal  note;  but  the  case  came  upon 
appeal  before  Lord  Eldon,  and  is  reported  in  Turner  w.  RuHseU  (i), 
where  it  appears  that  Lord  Eldon's  judgment  turned  upon  a 
point  entirely  different,  which  rendered  the  question  of  notice 
wholly  immaterial.  The  point  upon  which  Lord  Eldon  decided 
the  case  was  that,  where  deeds  are  deposited  for  the  particular 
purpose  of  obtaining  credit,  the  person  with  whom  the  deeds  are 
deposited  has  no  lien  upon  them  for  what  is  due  to  him  in 
respect  of  monies  previously  advanced.  But  Lord  Eldon 
notices  the  ground  of  the  Vice-Chancellor's  decision,  and  the 
observations  he  makes  on  the  subject  of  notice  are  extremely 
important.  "  The  Vice-Chancellor,"  he  observes,  '*  in  this 
case  appears  to  have  proceeded  upon  the  notion,  that  notice  to 
a  man  in  one  transaction  is  not  to  be  taken  as  notice  to  him 
in  another  transaction ;  in  that  view  of  the  case  it  might  fall 
to  be  considered,  whether  one  transaction  might  not  follow  so 
close  upon  the  other  as  to  render  it  impossible  to  give  a  man 

(1)  24  E.  E.  00  (T.  &  E.  274). 
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HARGBEAVB8  Credit  foF  having  forgotten  it.     I  should  be  unwilling  to  go  so 

KoTHWELL.    far  as  to  say  that,  if  an  attorney  has  notice  of  a  transaction  in 

the  morning,  he  shall  be  held,  in  a  court  of  equity,  to  have 

forgotten  it  in  the  evening;  it  must  in  all  cases  depend  upon 

the  circumstances." 

In  these  observations  I  entirely  concur.  The  case  of  Mountford 
V.  Scotty  therefore,  does  not  raise  any  obstacle  that  affects  the 
view  which  I  took  of  this  case,  and  I  am  clearly  of  opinion  that 
the  plaintiff  is  entitled  to  priority  in  respect  of  the  second 
mortgage. 


1886. 
Fch.  27. 
April  16. 

RolU  Court. 

Lord 
La  NOD  ALE, 

M.R. 

[170] 


[177] 


BLACKWELL   v.   BULL(l). 

(1  Keen,  176—182;  S.  C.  5  L.  J.  (N.  8.)  Ch.  251.) 

Etttate  by  implication. 

Where  a  testator  directed  his  business  to  be  carried  on  by  his  wife  and 
son  for  the  mutual  benefit  of  the  family,  and  devised  his  property  in  trust 
that  at  his  wife's  decease  the  whole  of  it,  as  well  fi^ehold  as  personal, 
should  be  equally  divided  among  his  children;  it  was  held,  that  the 
testator,  in  the  words  "  my  family,"  intended  to  comprise  his  wife ;  and 
as  to  the  testator's  propeHy  devised  after  his  wife's  decease  to  his  children, 
it  was  held  upon  the  whole  will,  and  what  appeared  to  be  the  evident 
intention  of  the  testator,  that  the  wife  took  a  life  interest  by  implication 
as  well  in  the  real  as  in  the  personal  estate. 

The  will  of  Richard  Bull,  dated  the  17th  of  June,  1834,  was  in 
the  following  words :  "  In  the  first  place,  my  will  and  wish  is 
that  my  business  of  a  cheesemonger  be  carried  on  by  my  wife 
Sarah  Bull  and  my  son  John  Bull  jointly,  for  the  mutual  benefit 
of  my  family ;  and  I  likewise  will  and  devise  in  trust  all  my 
property  for  the  following  purpose,  that  is  to  say,  that  at  my 
wife's  decease  the  whole  of  my  property,  of  whatever  nature 
or  description,  as  well  freehold  as  personal,  shall  be  equally 
divided  amongst  my  children,  John,  Richard,  William,  Mary, 
and  Caroline  Bull,  their  executors  or  assigns,  share  and  share 
alike.  And  I  hereby  appoint  my  wife  Sarah  Bull,  my  son  John 
Bull,  and  my  friend  Samuel  Blackwell,  executrix  and  executors 
of  this  my  will.'' 

The  testator  died  shortly  after  the  date  of  his  will,  leaving  his 

(1)  Italphy.  Currick  (1877)  6  Ch.  Div.  984,  48  L.  J.  Ch.  801,  40  L.  T.  oOd. 
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widow,  Sarah  Bull,  and  John  Bull,  his  eldest  son  and  heir-at-law,    Hlackwell 
and  four  other  children,  all  infants,  surviving  him.  nn]h. 

The  will  was  proved  by  the  plaintiff,  James  Blackwell,  and 
Sarah  Bull ;  and  the  bill  was  filed  by  the  plaintiff  against  the 
widow  and  children  of  the  testator,  for  the  purpose  of  having 
the  rights  of  the  several  parties  declared,  and  the  trusts  of  the 
will  carried  into  execution. 

The  principal  questions  in  the  cause  were,  whether  the  widow, 
in  the  absence  of  any  express  limitation  to  her,  was  included 
in  the  word  **  family,'*  and  consequently  took  under  the  will  a 
beneficial  interest  in  the  testator's  business ;  and  whether  she 
was  entitled,  by  implication,  to  a  life-interest  in  the  testator's 
real  and  personal  estate. 

Mr.  Blake,  for  the  widow  [as  to  the  meaning  of  the  word 
*' family,"  cited  M'Leroth  v.  Bacon  (i)  ;  and  as  to  the  widow's 
claim  to  an  estate  by  implication  he  cited  Hammond  v. 
AV/i;ne(2),  Bird  v.  Hiuisdon  {^),  Crauford  v.  Trotter  {4^,  and 
other  cases]. 

3//-.  PnUer,  for  the  younger  children  :  [  179  ] 

The  word  "  family  "  has  a  distinct  and  definite  signification, 
and  must  be  taken  to  mean  children  exclusive  of  their  parents, 
unless  there  are  plain  expressions  in  the  will  indicating  a 
contrary  intention  on  the  part  of  the  testator:  Barnes  v.  Patch  (5). 
*  •  As  to  the  property  not  engaged  in  the  trade,  the  widow  [  180  ] 
takes  no  life  estate  by  implication,  but  the  words  **  after  the 
decease  of  my  wife "  are  to  be  construed  distributively,  and 
referred  to  the  disposition  which  the  testator  had  before  made 
as  to  the  property  employed  in  the  trade.     *     *     * 

J/r.  Wright,  for  the  heir,  said  the  rule  was,  that  the  heir- 
at-law  could  not  be  disinherited  by  implication.  *  *  Either 
the  whole  estate  during  the  life  of  A.  descends  to  the  heir  by 
reason  of  the  uncertainty  of  the  devise,  and  because  the  heir 

(1)  o  R.  B.  11  (5  Ves.  159).  (4)  20  R.  B.  312  (4  Madd.  361). 

(2)  18  E.  E.  15  (1  Swanst.  35).  (5)  T  R.  R.  127  (8  Ves,  604). 
[Z]  19  R.  R.  S2  (2  Swanst.  342). 
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Blackwkll    cannot  be  disinherited  upon  conjecture ;  or  else  the  interest  of 

Bull.        the  heir  in  that  part  of  the  estate  to  which  the  implication  does 

not  extend,  in  other  words  his  title  by  descent  will  be  affected  by 

the  devise  during  the  life  of  A.,  to  the  extent  only  of  that  share 

of  the  estate  which  he  takes  in  common  with  the  other  persons 

[  '1^1  ]       after  the  decease  of  A. ;  and,  applying  that  *principle  to  the 

present  case,  there  being  five  children  among  whom  the  property 

•  is  to  be  equally  divided,  the  widow  will  be  entitled  only  to  a  life 

interest  in  one  fifth  part  of  the  real  estate. 

Mr.  Blake,  in  reply. 

The  Master  of  the  Bolls  : 

It  is  evident  that  the  word  "  family  "  is  capable  of  so  many 
applications  that  if  any  one  particular  construction  were  attri- 
buted to  it  in  wills,  the  intention  of  testators  would  be  more 
frequently  defeated  than  carried  into  effect. 

Under  different  circumstances  it  may  mean  a  man's  household, 
consisting  of  himself,  his  wife,  children,  and  servants ;  it  may 
mean  his  wife  and  children,  or  his  children  excluding  the  wife  ; 
or  in  the  absence  of  wife  and  children,  it  may  mean  his  brothers 
and  sisters,  or  his  next  of  kin,  or  it  may  mean  the  genealogical 
stock  from  which  he  may  have  sprung.  All  these  applications 
of  the  word  and  some  others  are  found  in  common  parlance,  and 
in  the  case  of  a  will  we  must  endeavour  to  ascertain  the  meaning 
in  which  the  testator  employed  the  word,  by  considering  the 
circumstances  and  situation  in  which  he  was  placed,  the  object 
he  had  in  view,  and  the  context  of  the  will ;  and  applying  these 
considerations  to  the  present  case,  I  am  of  opinion  that  in  the 
words  "my  family,"  the  testator  clearly  intended  to  comprise 
his  wife.  He  did  not  contemplate  any  severance  or  separation 
either  of  his  family  or  of  the  property  employed  in  the  trade, 
but  probably  considered  that  they  would,  as  it  may  be  hoped 
they  will,  continue  united,  enjoying  together  the  benefit  of  the 
business.  If  the  case  should  be  otherwise,  it  may  become 
[  '182  ]  necessary  *to  determine  their  separate  interests,  and  I  think 
that  the  wife  and  son  John  carrying  on  the  business  are  first 
entitled  to  a  proper  remuneration  for  their  trouble  in  carrying 
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it  on,  and  that  the  clear  profits  ought  to  be  applied  for  the  Blackwell 
common  benefit  of  the  wife  and  children.  If  a  separation  of  bull. 
the  family  should  take  place,  I  think  that  each  member  will  be 
entitled  to  an  equal  share  of  the  profits ;  and,  as  to  the  property 
not  engaged  in  the  trade,  though  the  case  as  regards  the  real 
estate  is  not  without  difficulty,  yet  on  the  whole  will,  and  what 
appears  to  me  the  evident  intention,  I  think  the  widow  is  entitled 
to  a  life  interest  in  both  the  real  and  personal  estate.     *     *     * 


SNOW   V.   POULDEN(l). 

(1  Keen,  186—189.) 

A  testator  directed  the  residue  of  his  property  to  be  invested  in  land, 
and  given  to  S.,  who  was  *'not  to  be  of  age  to  receive  this  until  he 
attained  his  twenty-fifth  year,  and  to  be  entitled  to  him  and  his  heirs 
male  :  "  Held,  that  S.  took  a  vested  estate  tail  in  the  land,  subject  to  be 
devested  it'  he  should  not  attain  twenty-five ;  and  that  the  rents  and 
profits  were  applicable  to  his  benefit  during  his  minority. 

The  residuary  clause  of  the  will  of  Thomas  Fitzherbert  was 
in  the  following  words :  **  The  rest  of  my  property  to  be  invested 
in  land,  and  given  to  my  grandson,  Thomas  Fitzherbert  Snow; 
when  of  age  to  have  a  commission  in  the  army  regulars  at 
twenty -one ;  to  remain  in  the  army  seven  years,  and  not  to  be 
of  age  to  receive  this  until  he  attains  his  twenty-fifth  year,  and 
to  be  entitled  to  him  and  his  male  heirs  bearing  the  name  of 
Thomas  Fitzherbert  for  ever." 

The  question  was,  whether  the  devise  to  Thomas  Fitzherbert 
Snow  was  vested  or  contingent. 

yir.  Pemherton,  for  the  devisee  [cited  Boraston's  case  (2), 
Bromfield  v.  Crowder  (s),  and  DuffiM  v.  Duffield  (4)].  In  the 
present  case  there  was  a  person  in  esse,  who  could  take  when 
he  should  attain  the  age  of  twenty-five  years ;  and  the  devisee 
is  entitled,  according  to  all  the  authorities,  to  a  vested  estate  tail, 
subject  to  be  devested  if  the  contingency  should  not  take  effect. 


(1)  Foil,  by  BoMLLLY,  M.  R., 
AUtPoter  y.  Attwaier  (1853)  18  Beav. 
:}30,  336. 

(2)  3  Co.  Rep.  19. 


(31  8  R.  R.  805  (I  Bos.  &  P.  N.  R. 
313). 

(4)  32  R.  R.  70  (3  Bligh,  N.  S. 
260). 


183C. 
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Bolls  Court. 

Lord 
Lanodale, 

M.R. 
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Mr.  Spmce,  for  the  heir-at-law  and  next  of  kin : 

In  Duffield  v.  Elwes  there  was  a  residuary  devise,  and  in 
Bromfield  v.  Crowder  there  was  a  devise  over.  So  in  Phipps  v. 
Williams  (i),  a  case  recently  before  the  Vice-Chancellor,  and 
falling  within  the  same  class  of  cases,  there  was  a  devise  over. 
In  Phipps  V.  Williams  also,  as  in  Duffield  v.  Elwes,  there  was 
a  residuary  clause.  In  the  present  case  there  is  no  limitation 
over,  and  that  circumstance  is  of  importance  in  determining 
*the  question,  whether  a  devise  shall  be  held  to  be  vested  or 
contingent,  a  question  which  must  always  depend  upon  the 
intention  of  the  testator.  Here,  if  the  devise  is  held  to  be 
contingent,  there  are  no  limitations  over  to  be  put  in  jeopardy, 
and  no  intention  of  the  testator  in  that  respect  will  be 
defeated.     ♦     *     ♦ 


Mr,  Pemberton,  in  reply : 
[  189  ]  *     ♦     In  Boraston's  case,  the  very  case  which  constitutes  the 

foundation  of  the  rule  upon  which  cases  of  this. description  have 
been  decided,  there  was  no  devise  over. 

The  Master  of  thb  Bolls  held  that  the  devisee  took  an 
immediate  vested  interest,  as  tenant  in  tail,  in  the  land  in 
which  the  residue  of  the  testator's  personal  property  was 
directed  to  be  invested,  subject  to  be  devested  if  he  should 
not  attain  the  age  of  twenty-five  years,  and  that  the  rents 
and  profits  were  consequently  applicable  to  his  benefit  during 
his  minority. 


1836. 

Feb.  12,  13. 

ApHl  14. 

RolU  Court, 

Lord 
Langdale, 

M.R. 

[206] 


BRAITHWAITE  v.   BRITAIN  (a).     . 

(1  Keen.  206—223.) 

A  general  testamentary  direction  for  the  payment  of  debts,  followed 
by  a  direction  that  particular  devisees  shall  pay  specified  amounts  to 
the  testator's  executors,  indicates  that  the  debts  are  to  be  paid  by  the 
executors,  and  the  implied  charge  of  debts  is  qualified  and  restricted  in 
accordance  with  the  subsequent  direction. 

Mortgagees,  with  notice  of  a  specific  charge  for  payment  of  debts 


(1)  35  K.  E.  118  (5  Sim.  44). 


(2)  See  Palmer  v.  Oraves,  post,  p.  110. 
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upon  devifled  estates,  were  held,  notwithstanding  releases  of  the  estates 
by  the  executors  to  the  devisees  (such  devisees  being  themselves  two  of 
the  executors,  and  the  releases  not  shewing  that  the  charge  had  been 
raised  and  paid),  to  be  bound  to  see  to  the  application  of  the  mortgage 
money. 

The  bill  was  filed  on  the  3rd  of  April,  1833,  by  Sarah 
Braithwaite,  against  the  representatives  of  John  Britain  the 
elder,  and  other  persons  who  were  interested  in,  or  claimed 
liens  upon,  the  estate  of  John  Britain  the  elder ;  and  it  prayed 
that  an  account  might  be  taken  of  what  was  due  to  her  in 
respect  of  certain  deposits  which  she  had  made  with  the  partner- 
ship firm  of  John  Britain  the  elder,  deceased,  and  the  defendants, 
John  Britain  and  William  Thackwray;  and  that  it  might  be 
declared  that  she  was  entitled  to  be  paid  out  of  the  real  and 
personal  assets  of  John  Britain  the  elder. 

Previously  to  March,  1824,  John  Britain  the  elder,  and  the 
defendants  John  Britain  and  William  Thackwray,  were  bankers 
in  partnership  together,  and  were  indebted  to  the  plaintiff  in 
respect  of  deposits  made  by  her  from  time  to  time  between  the 
1st  of  April  and  the  13th  of  November,  1823,  in  the  sum  of 
2,50O{.,  on  which  they  allowed  interest. 

John  Britain  the  elder  died  in  March,  1824,  leaving  his 
nephew,  William  Britain,  his  heir-at-law,  and  his  nephews 
John  and  George  Britain  surviving  him ;  and  having  duly 
made  his  will,  dated  the  8th  of  October,  1823,  whereby  he 
first  ordered  and  directed  all  his  just  debts  and  testamentary 
expenses  to  be  paid  and  discharged;  and  after  bequeathing 
certain  pecuniary  ^legacies  and  annuities,  he  gave  and  devised 
unto  his  nephew,  William  Britain,  his  heirs  and  assigns,  all 
and  singular  his  lands,  tenements,  and  hereditaments,  situate 
at  Sinderly,  subject  nevertheless,  and  the  testator  thereby 
charged  the  said  premises  at  Sinderly  with  the  payment  of  the 
sum  of  3,800/.,  to  be  paid  or  accounted  for  by  his  said  nephew 
unto  his  executors  thereinafter  named,  at  the  end  of  twelve 
calendar  months  next  after  his  decease,  with  interest  for  the 
same,  after  the  rate  of  41.  per  cent,  per  annum.  And  the 
testator  gave  and  devised  unto  his  nephew  John  Britain,  his 
heirs  and  assigns,  all  and  singular  his  messuage  or  dwelling- 
hoose,  lands,  tenements,   and  hereditaments  whatsoever,  with 


Braith- 
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Braith-  their  appurtenances,  situate  and  being  at  Kirklington,  subject 
nevertheless,  and  the  testator  thereby  charged  the  said  last- 
mentioned  premises  with  the  payment  of  the  sum  of  1,400/., 
to  be  paid  or  accounted  for  by  his  said  nephew  John  Britain, 
unto  his  executors  thereinafter  named,  at  the  end  of  twelve 
calendar  months  next  after  his  decease ;  and  the  said  testator 
thereby  gave  and  bequeathed  unto  his  nephew  John  Britain, 
and  to  his  nephew  George  Britain,  to  be  equally  divided  between 
them,  share  and  share  alike,  all  and  singular  his  share  and 
interests  of  and  in  the  banking  concern  wherein  he  was  a 
partner,  carried  on  under  the  firm  of  John  Britain  the  elder, 
John  Britain  the  younger,  and  William  Thackwray.  And  the 
testator  declared  it  to  be  his  will  and  intention,  that  the  said 
last-mentioned  bequest  should  extend  not  only  to  such  share  of 
profits,  benefit,  and  advantage  as  should  be  due,  owing,  or 
belonging  to  him  as  such  partner  as  aforesaid  at  the  time  of 
his  decease,  but  also  to  all  such  sum  or  sums  of  mone}-  as 
should  at  that  time  be  due  and  owing  to  him  from  the  said 
banking  concern,  on  the  balance  of  his  private  account,  and  on 
every  other  account  relating  to  the  said  banking  concern ;  and 

[  '208  ]  after  specifically  bequeathing  *certain  other  parts  of  his  personal 
estate,  as  to  the  said  several  sums  of  3,800Z.  and  1,400/.  therein- 
before directed  to  be  paid  or  accounted  for  by  his  said  nephews, 
William  Britain  and  John  Britain,  out  of  the  several  estates 
thereinbefore  devised  to  them;  and  also  all  the  rest,  residue, 
and  remainder  of  his  real  and  personal  estate  and  estates 
whatsoever,  chargeable  nevertheless  with  the  payment  of  all 
his  just  debts  and  testamentary  expenses,  and  of  the  several 
annuities  and  legacies  thereinbefore  bequeathed,  he  gave, 
devised,  and  bequeathed  the  same  and  every  part  thereof 
unto  his  nephews,  the  said  William  Britain,  John  Britain, 
and  George  Britain,  their  heirs,  executors,  administrators,  and 
assigns  absolutely  as  tenants  in  common,  share  and  share  alike ; 
and  the  testator  appointed  his  said  nephews,  William  Britain, 
John  Britain,  and  George  Britain,  executors  of  his  will. 

John  Britain  and  George  Britain  alone  proved  the  will  on  the 
6th  of  July,  1824,  and  possessed  themselves  of  the  personal  estate 
of  the  testator. 
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William  Britain,  the  devisee  of  the  testator's  estate  at  Sinderly, 
and  John  Britain,  the  devisee  of  the  estate  at  Kirklington,  after 
the  death  of  the  testator,  entered  into  possession  of  those  estates 
respectively,  and  of  the  receipt  of  the  rents  and  profits  thereof. 

By   an    indenture   dated   the   20th   of   April,  1826,  between 
William  Britain  and  George  Britain  of  the  one  part,  and  John 
Britain,   of  the  other  part,  reciting,   that   by  the  will  of  the 
testator,  John  Britain  the  elder,  the  3,800/.  charged  on  Sinderly, 
and  the  1,400Z.  charged  on  Kirklington,  were  given  to  the  testator's 
nephews,  William  Britain,  John  Britain,  and  George  Britain, 
without  noticing  that  they  were  made  chargeable  with  the  pay- 
ment *of  the  testator's  debts ;  and  after  further  stating  that 
William  Britain,  John  Britain,  and  George  Britain  had  appor- 
tioned and  divided  between  themselves  their  respective  shares 
of  the  said  sums  of  3,800/.  and  1,400/.;  and  that  all  accounts 
between  them  as  to  those  sums  had  been  settled  to  their  mutual 
satisfaction,  it  was  witnessed,  that  John   Britain  and   George 
Britain  released  to  William  Britain  all  the  Sinderly  estate,  and 
all  the  claims  which  they  might  have  against  William  Britain 
on  account  of  the  3,800/.,  or  their  shares  therein.   And  by  another 
indenture  of  the  same  date  between  William  Britain  and  George 
Britain  of  the  one  part,  and  John  Britain  of  the  other  part,  it 
was  witnessed  that  William  Britain  and  George  Britain  released 
to  John  Britain  all  the  Kirklington  estate,  and  all  the  claims 
which  they  might  have  against  John  Britain  on  account  of  the 
1,400/.,  or  their  shares  therein. 

Shortly  after  the  execution  of  these  deeds,  and  in  May,  1826, 
William  Britain  executed  a  mortgage  of  the  Sinderly  estate  to 
William  Morton  to  secure  the  repayment  of  1,800/.  and  interest. 
In  the  year  1830  the  defendants,  Sir  Charles  Dalbiac  and  George 
Dalton,  lent  3,000/.  to  William  Britain,  1,200/.  to  be  applied  to 
his  own  use,  and  1,800/.  to  pay  oflf  Morton,  and  by  deeds  of  lease 
and  release  dated  the  15th  and  16th  of  April,  1830,  the  Sinderly 
estate  was  conveyed  as  a  security  for  the  repayment  of  the  3,000/. 
and  interest  to  the  defendants.  Sir  Charles  Dalbiac  and  George 
Dalton,  who  claimed,  by  their  answer,  the  benefit  of  that  mort- 
gage in  priority  to  the  plaintiff.  In  November,  1830,  William 
Britain  executed  to  George  Douthwaite  a  further  charge  of  1,000/. 
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on  the  Sinderly  estate,  and  the  benefit  of  this  further  charge 
was  claimed  by  the  defendants,  William  Lawson,  and  Gabriel 
Fielding,  in  priority  to  the  plaintiff. 

In  the  year  1828  John  Britain,  claiming  to  be  absolutely 
entitled  to  the  Kirklington  estate,  deposited  the  title  deeds 
relating  to  that  estate,  with  the  defendants,  Messrs.  Swann  &:  Co., 
to  secure  a  balance  amounting  to  2,479/.  due  to  them  on  an 
account.  The  defendants,  Messrs.  Swann  &  Co.,  by  their  answer 
claimed  to  be  entitled  to  the  benefit  of  that  equitable  charge  on 
the  Kirklington  estate  in  priority  to  the  plaintiff. 

The  plaintiff  having  in  vain  endeavoured  to  obtain  payment 
by  applications  to  Thackwray  and  John  Britain,  at  length 
brought  an  action  against  them  in  Hilary  Term,  1832.  Thack- 
wray confessed  judgment ;  John  Britain  defended  the  action,  and 
delayed  the  proceedings  by  obtaining  an  injunction  which  was 
afterwards  dissolved  ;  and  on  the  8th  of  September,  1832,  a 
verdict  was  obtained  against  him  for  2,200/.  A  few  days  after- 
wards a  fiat  in  bankruptcy  was  issued  against  him,  and  the 
defendants,  Wilks  and  Gaunt,  were  appointed  his  assignees. 

[Two  of  the  questions  raised  in  the  cause  were  whether  the 
whole  of  the  testator's  real  estate  was  subjected  to  the  payment 
of  his  debts,  or  only  the  Sinderly  and  Kirklington  estates  made 
liable  to  the  specific  sums  respectively  charged  upon  them  ;  and, 
whether  the  defendants  claiming  under  legal  or  equitable  charges 
were  or  were  not,  under  the  circumstances,  bound  to  see  to  the 
application  of  the  mortgage  money,  or  entitled  to  be  considered 
as  purchasers  for  valuable  consideration  without  notice.^ 

Mr.  Pemberton  and  Mr,  Geldart,  for  the  plaintiff  : 

*  *  By  the  introductory  words  of  the  will,  the  testator  directs 
all  his  just  debts  to  be  fully  paid  and  discharged,  and  he  afterwards 
directs  the  sums  charged  upon  the  Sinderly  and  Kirklington 
estates  to  be  paid  to  his  executors  *and  accounted  for.  These 
directions  are  in  effect  equivalent  to  a  direction  to  his  executors 
to  pay  all  his  just  debts,  and  it  has  been  held  that  such  a  direc- 
tion will  operate  as  a  condition  imposed  upon  the  executors  to 
satisfy  the  testator's  debts  as  far  as  all  the  property  which  they 
derive  under  the  testamentary  disposition  will  extend,  whether 
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real   or   personal.      [They  cited   Henvell  v.    Whitaker{i),   and      Bbaith- 

distinguished   Warren  y.  Davie8{2).]     Wherever  these  legatees  „. 

are  named,  they  are  always  expressly  described  as  executors.      Kritaix. 

Whatever   came  to  their  hands,  therefore,  as  such  executors, 

they  were  bound  to  apply  to  the  payment  of  debts.     *     *     It 

has  been  held  that  where  the  estate  is  charged  with  the  payment 

of  debts  *or  legacies,  if  from  the  circumstances  of  the  transaction       [  •216  ] 

the  sale  or  mortgage  by  an  executor  afford  intrinsic  evidence  that 

the  money  was  not  to  be  applied  for  the  debts  or  legacies,  the 

purchaser  or  mortgagee  will  hold  liable  to  the  charge :   Watkim 

v.  Cheek  (3).     Here  it  is  not  pretended  that  the  mortgages  were 

made  for  the  purpose  of  paying  debts  or  legacies,  and  the  releases 

afforded  intrinsic  evidence  of  the  contrary.     *     *     * 

Mr.  BarJn'r,  Mr.  (i.  Itkhardsy  and  Mr.  Wi-lkery  for  the 
defendants  Sir  Charles  Dalbiac,  and  Dal  ton,  and  Messrs. 
Swann  &  Co. : 

The  real  estates  of  the  testator  are  not  charged  generally  with 
the  payment  of  debts,  nor  are  the  Sinderly  and  Kirklington 
estates  made  liable  beyond  the  amount  of  the  sums  respectively 
charged  upon  them.  Henvell  v.  Whitaker  (1)  is  distinguishable 
from  the  present  case.  There  the  testator  directed  all  his  debts 
to  be  paid  by  a  certain  executor  thereinafter  named,  to  whom  all 
his  real  as  well  as  personal  estate  was  given ;  in  this  case  there 
are  separate  and  distinct  devises  to  two  of  the  executors,  and  to 
George  Britain,  the  other  executor,  no  real  estate  whatever  is 
given.  Henvell  v.  Whitaker  lays  down  the  rule  applicable  to 
similar  cases  in  which  the  charge  arises  by  implication.  The  next 
ease,  Warren  v.  Daru'«(2),  which  resembles  the  j)resent  case, 
establishes  *the  exception  to  the  rule  which  is  applicable  to  [  *216  ] 
cases  where  the  charge  by  implication  does  not  arise.  Where, 
after  a  direction  for  payment  of  debts  or  legacies  by  executors 
after  named,  an  estate  is  devised  to  one  of  two  executors,  as  in 
Warren  v.  iJaiies,  the  implication  of  a  charge  upon  the  devised 
estates  does  not  arise.     In  the  present  case  there  is  an  express 

(1)  3   Bufis.    343 ;    see   27   K.   K.  (3)  2o   II.   E.   181  (2  Sim.  &  St. 
HH.                                                                     199). 

(2)  39  R.  B.  133  (2  My.  &  K.  49). 
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charge  to  the  amount  of  certain  specified  sums  upon  the  Sinderly 
and  Kirklington  estates  ;  but,  beyond  that  amount,  the  principle 
of  the  decision  in  Warrrn  v.  Davies  applies,  and  no  charge  can 
arise  by  implication.  *  *  The  charge  of  particular  sums  for 
the  payment  of  debts  upon  the  Sinderly  and  Kirklington  estates, 
negatives  all  possibility  of  the  testator's  intention  to  charge  his 
real  estates  generally :    [Douce  v.  Lady  Tonington  (i).] 

*  *  It  is  said  that  the  mortgagee  was  bound  to  see  to  the 
due  application  of  the  sum  of  3,800Z.  charged  upon  the  Sinderly 
estate ;  but  where  a  charge  is  to  be  paid  by  an  executor,  and, 
from  the  length  of  time  which  has  elapsed,  it  may  be  reasonably 
inferred  that  the  charge  has  been  satisfied,  it  is  surely  sufficient 
for  a  purchaser  or  mortgagee  to  see  that  there  was  a  release  of 
all  claims  from  the  executor  to  the  persons  entitled  to  the  estate 
subject  to  the  charge.  [Watkim  v.  Cheek  was  a  case  of  fraud, 
and  has  no  application  to  the  present  case.] 


[  218  ]  Mr.  Kindersley^  Mr.  Spence,  Mr.  Purvis^  Mr.  Wilbrahavi, 

Mr.  Witham,  and  Mr.  TorrianOy  for  other  defendants. 

Mr.  Pemherton,  in  reply.     *     ♦     * 

[  219  ]       The  Master  of  the  Bolls  : 

Upon  the  death  of  John  Britain  the  elder,  the  plaintiff  had  a 
legal  demand  against  the  defendants,  John  Britain  and  William 
Thackwray,  as  surviving  partners,  and  besides  that  legal  demand, 
she  was  in  equity  entitled  to  be  paid  out  of  the  estate  of  John 
Britain  the  elder,  the  deceased  partner.  It  is  not  denied  that 
she  is  still  so  entitled,  if  the  parties  now  interested  in  the  estate 
should  not  have  a  valid  defence  arising  from  lapse  of  time,  or 
other  circumstances,  which  have  occurred  since  the  death  of 
John  Britain  the  elder. 

Upon  the  construction  of  the  will  of  John  Britain  the  elder, 
I  think  that  the  direction  to  the  executors  (2)  to  pay  the  debts  did 


(1)  39  E.  R.  308(2  My.  &  K.  600). 

(2)  The  general  direction  for  pay- 
ment of  the  testator's  debts,  though 
not  in  terms  addressed  to  the  execu- 


tors, was  to  be  carried  out  by  them, 
since  the  sums  specifically  charged 
and  applicable  for  debts  were  expressly 
directed  to  be  paid  to  them. — 0.  A.  S. 
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not  affect  more  than  the  property  which  he  had  directed  to  come 
to  the  hands  of  the  executors,  and  therefore  did  not  amount  to  a 
charge  on  the  devised  estates  beyond  the  amount  of  the  respective 
sums  of  money  which  he  had  directed  those  estates  respectively 
to  be  subject  to:  Warren  v.  Daviesii).  But  under  the  statute 
-47  Geo.  III.  c.  72,  all  his  real  estates,  not  charged  by  his  will, 
were  subject  to  the  payment  of  his  debts. 

It  api^ears  that  the  will  was  proved  by  John  and  George  only, 
and  not  by  William  Britain  ;  but,  framed  as  this  will  is,  I  think 
that  William,  having  accepted  the  benefits  given  to  him,  could 
not  renounce  the  executorship  in  such  a  way  as  to  exonerate 
himself  from  any  liability  to  which  he  might  be  subjected  as 
executor  in  this  Court. 

It  does  not  appear  that  the  plaintiff  had  notice  of  the  dissolu- 
tion of  the  partnership  by  the  death  of  the  elder  Britain,  or,  if 
she  had,  whether  she  ever  applied  to  the  executors,  as  such,  for 
payment  out  of  the  estate  of  the  deceased  partner.  But  John 
Britain,  one  of  the  surviving  partners,  was  an  executor  of  the 
deceased  partner,  and  I  cannot  assume  him  to  have  been 
ignorant  of  the  rights  or  claims  of  the  plaintiff.  However  the  fact 
may  have  been  as  to  notice,  the  plaintiff,  having  her  legal  demand 
against  the  surviving  partners,  as  well  as  her  equitable  demand 
against  the  estate  of  the  deceased  partner,  frequently  applied  at 
the  banking-house  for  payment ;  and  in  the  course  of  the  years 
1827,  1828,  and  1829,  she  obtained  some  small  sums  on  account. 

It  is  obvious  that  the  plaintiff  has  a  pnma  facie  case.  The 
deceased  John  Britain  was  her  debtor:  she  had  against  his 
estate  a  claim  which  has  not  been  satisfied.  Why  should  she 
not  be  paid  now  ?  In  VuUiamy  v.  Noble  (2),  Sir  W.  Grant  said, 
"  It  cannot  be  disputed  that  the  deceased  partner  was  subject  to 
the  liability,  nor  can  it  any  more  be  made  a  question  that  a 
deceased  partner's  estate  must  remain  liable  in  equity,  until  the 
debts  which  affected  him  at  the  time  of  his  death  have  been  fully 
discharged.  There  are  various  ways  in  which  the  discharge 
may  take  place,  but  discharged  *they  must  be  before  his 
liability  ceases."    In  Wilkinson  v.  Henderson  (3),  Sir  John  Leach 

(1)  39  E.  R.  133  (J  Mr.  &  K.  49).  (3)  36  R.  R.  386  (1  My.  &  K.  582). 

(2)  17  B.  B.  1-13  (3  Mor.  693,  619). 


Bkaith- 

WAITE 

r. 
Britain. 


[220] 


[  •221  ] 
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considered,  that  *'  the  estate  of  the  deceased  partner  is  at  all 
events  liable  to  the  full  satisfaction  of  the  creditors,  and  must, 
first  or  last,  be  answerable  for  the  failure  of  the  surviving 
partner."  How  then,  in  this  case,  is  the  estate  of  the  testator 
relieved  from  the. liability  ? 

First,  it  is  said,  that  the  plaintifif  is  precluded  from  relief  by 
the  Statute  of  Limitations.  No  demand,  it  is  said,  was  made 
from  March,  1824,  when  the  testator  died,  up  to  April,  1833, 
when  the  bill  was  filed,  a  period  of  nine  years.  On  this  occasion 
it  is  not  necessary  to  determine  the  effect  of  the  statute  iii 
barring  claims  against  the  estate  of  a  deceased  partner,  in  cases 
not  attended  by  the  peculiar  circumstances  belonging  to  this 
case.  But  considering  that  in  cases  of  this  kind  the  creditor  of 
a  partnership  has  a  right  to  avail  himself,  not  only  of  the  nature 
of  the  contract,  but  also  of  the  equities  subsisting  between  the 
parties  ;  that  the  surviving  partners  may,  as  to  past  transactions 
(in  respect  to  which  they  are  subject  to  liability  in  common  with 
the  estate  of  the  deceased  partner),  be  not  unreasonably  con- 
sidered as  acting  not  only  for  themselves,  but  also  on  account 
of  the  estate  of  the  deceased  partner — that  the  demand  was 
clearly  kept  up  against  the  surviving  partners — that  one  of 
the  surviving  partners  was  one  of  the  executors  of  the  deceased 
partner,  acting  as  such,  and  also  one  of  the  legatees  of  the 
interest  of  the  deceased  partner  in  the  concern,  and  that  the 
testator  had  made  charges  on  his  real  estate  for  the  payment 
of  his  debts,  I  think  that  the  case,  considering  all  its  circum- 
stances, *does  not  fall  within  the  operation  of  the  statute, 
and  is  not  governed  by  the  legal  consideration  on  which 
the  cases  of  Atkins  v.  Tredgold{i),  and  Slater  v.  Law8(m(2), 
were  decided. 

It  is  next  said  that,  by  the  will,  no  more  than  3,800Z.  was 
charged  upon  Sinderly,  and  no  more  than  1,400Z.  upon  Kirkling- 
ton,  for  the  payment  of  debts ;  and  so  far  I  concur ;  but  it  is 
further  argued,  that  the  estates  were  effectually  discharged  from 
those  sums  by  the  releases ;  that  the  mortgagees  are  not  bound 
to  see  to  the  application  of  the  money,  and  that  they  were 


(1)  26  R.  R.  254  (2  B.  &  C.  23). 


(2)  1  B.  &  Ad.  396. 
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purchasers  for  valuable  consideration,  without  notice  of  the 
plaintiff's  claim. 

If  the  two  sums  of  3,8002.  and  1,4002.  had  been  raised  and  paid 
to  the  executors,  I  think  that  the  mortgagees  would  not  have 
been  bound  to  see  to  their  application,  and  there  might  have 
been  circumstances  under  which  the  declaration  and  release  of 
the  executors  would  have  protected  them  ;  but  they  had  notice 
of  the  will  and  of  the  trading ;  they  knew  that  by  the  will  the 
executors  were  bound  to  pay  the  debts ;  and  that  the  sums  of 
3,800Z.  and  1,4002.  were  given,  with  the  residuary  property,  to  the 
executors,  chargeable  with  the  debts  ;  and  with  this  knowledge 
(hey  take  a  title  under  the  deed  of  the  20th  of  April,  1826,  by 
which  it  is  so  far  from  appearing  that  the  money  was  paid  to  the 
executors  that  I  think  the  contrary  appears;  for  the  sums  of 
3,8002.  and  1,4002.  are  treated  merely  as  legacies  to  the  nephews, 
who  are  stated  to  have  apportioned  and  divided  the  amount  among 
themselves.  The  consequence,  I  think,  is,  that  the  releases  only 
operate  to  the  extent  of  the  beneficial  interest  to  which  the  execu- 
tors, *as  legatees,  were  entitled  in  the  charges ;  and  that,  for  the 
benefit  of  creditors,  the  legatees  continue  to  be  affected  with  the 
charges  against  the  mortgagees,  who  took  under  such  a  title. 

As  to  any  claim  against  the  surplus  of  the  Sinderly  and 
Kirklington  estates,  after  paying  the  charges,  I  think  that  the 
mortgagees  must  be  considered  as  purchasers  for  valuable 
consideration  without  notice.     ♦     ♦     ♦ 

[It  is  not  thought  necessary  to  reprint  the  minutes  of  the  Order.] 


Braith- 

WAITB 

Britain. 


BAKEK  V.   SUTTON  (1). 

(1  Keen,  224—234 ;  8.  C.  5  L.  J.  (N.  8.)  Ch.  264.) 

A  bequest  of  the  residue  of  personal  estate  for  such  religious  and 
charitable  institutions  and  purposes  within  the  kingdom  of  England,  as 
in  the  opinion  of  the  testator's  trustees  should  be  deemed  fit  and  proper, 
is  a  good  charitable  bequest. 

A  charitable  bequest  of  money,  directed  to  be  laid  out  on  mortgage 
security,  at  the  highest  interest  that  could  be  legally  and  safely  obtained 
for  the  same,  held  to  be  void  under  the  Mortmain  Act. 

Henbt  Stocking,  by  his  will,  dated  the  18th  of  May,  1826, 


after    *     *    giving    some    pecuniary    legacies,     *     * 
(1)  Inrt  Piercy,  *98,  1  Ch.  565,  67  L.  J.  Ch.  297,  C.  A. 
R.B, — VOL.  XLIV. 
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Lord 
Lanodale, 

M.U. 

[224  J 


as    to         [  226  ] 
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Baker  all  the  rest,  residue,  and  remainder  of  his  goods,  chattels, 
Sutton.  monies,  securities  for  monies,  whether  in  the  public  funds 
or  otherwise,  and  all  other  his  personal  estate  whatsoever 
and  wheresoever,  he  gave  and  bequeathed  the  same  to  his 
executors  in  trust  for  such  sundry  religious  and  charitable 
institutions  or  other  purposes  as  he  might  thereafter  specify 
in  any  codicil  or  codicils  to  that  his  will.  And  in  failure 
so  to  do,  in  trust  that  they,  and  the  survivors  and  the 
executors,  and  administrators  of  such  survivors,  should  pay 
and  dispose  of  the  same  for  such  religious  and  charitable 
institutions  and  purposes  within  the  kingdom  of  England  as 
in  the  opinion  of  the  major  part  of  them  should  he  deemed 
fit  and  proper. 
[  227  J  The  testator  made  a  codicil  to  his  will  [not  disposing  of  the 

residue  of  his  personal  estate] . 

The  bill  was  filed  by  the  next  of  kin  against  the  trustees  and 
the  Attorney-Oeneral ;  and  the  questions  in  the  cause  were,  first, 
whether  the  bequest  of  the  residue  was  sufficiently  definite  to 
take  efifect  as  a  good  charitable  bequest ;  and,  secondly,  whether  a 
legacy  of  6,200Z.  [which  the  testator  directed  to  be  invested  on 
mortgage  securities  for  charitable  purposes]  was  or  was  not  void 
by  the  Mortmain  Act  [in  consequence  of  such  direction]. 

Mr.  Kindersley  and  Mr.  Blunt,  for  the  next  of  kin  [cited 
Williams  v.  Kershaw  (i) ,  Morice  v.  The  Bisliop  of  Durham  (2) ,  Waldo 
V.  Caley  (s),  Ommaney  v.  Butcher  (4) ,  Horde  v.  The  Earl  of 
[229]  Suffolk  (6),  and  other  cases].  In  Horde  v.  The  Earl  of  Suffolk 
Sir  John  Lbach  makes  no  allusion  to  the  case  of  Ommaney  v. 
Butcher :  he  founds  his  decree  entirely  upon  the  resemblance  of 
the  bequest  in  the  case  before  the  Court  to  that  in  Waldo  v. 
Caley ;  and  there  is  no  reason  to  suppose  that  he  intended  to 
question  the  authority  of  Ommaney  v.  Butcher.     *     *     * 

Mr.  Cliandless  and  Mr.  Raupell,  contra  : 

This  case  is  distinguishable  from  Morice  v.  The  Bishop  of 
Durham,  and   the   late    case  of   WiUiam^  v.   Kershaw,  for  in 

(1)  Otherwise  TTiV/iaTTMv.  Willtams.  (3)  19  R.  R.  165  (16  Vee.  206). 
See  42  B.  R.  269.  (4)  24  R.  R.  42  (T.  &  R.  260). 

(2)  7  R.  R.  282  (9  Ves.  399).  (5)  39  R.  R.  136  (2  My.  &  K  69). 
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thoBe  cases  the  Court  went  very  much  upon  the  effect   of  the       Bakbb 

words  **  liberal  '*  and  **  benevolent."    Benevolence  is  sufficiently      suttov 

distinguishable  from  charity.     *     *     Supposing,  however,  that 

religious  purposes  *are  to  be  considered  as  distinct  from  charit-       [  *280  ] 

able  purposes,  then  the  word  ''  and  "  must  be  taken  disjunctively, 

and  will  be  equivalent  to  "or;"  and  if  equivalent  to  **  or,"  it 

has  been  held  that  where  an  option  is  given  between  two  modes 

of  proceeding,  one  of  which  only  will  give  effect  to  a  charitable 

gift,  the  Court  will  adopt  that  which  will  effectuate  the  charitable 

intention   of  the    testator.     Thus,  in   The  Attorney -Oeneral  v. 

HUl  (1),  the  Lord  Chancellob  says  that,  if  in  that  case  it  had 

been  the  intention  of  the  testator  to  give  the  trustees  power  to 

lay  out  the  residue  of  his  personal  estate  in  the  purchase  of 

lands  either  in  Scotland  or  England,  the  gift  to  charity  would 

he  good.     ♦    ♦     * 

Mr.  Kindersleyy  in  reply :  [  281 J 

*  *  Many  religious  purposes  are  not  necessarily  charitable, 
though  they  may  be,  and  undoubtedly  are  so,  in  a  purer  and 
more  enlarged  sense  of  the  word.  *  *  Browne  v.  ¥eale{2).  [282] 
The  words  "mortgaged  security"  were  clearly  used  by  the 
testator  in  their  ordinary  sense,  and  the  trustees  would  not 
have  been  justified  in  investing  the  money  in  lands  out  of  the 
country. 

Thb  Master  of  the  Bolls:  MaffC, 

In  this  case  the  bequest  is  for  such  religious  and  charitable 
institutions  and  purposes  as  the  major  part  of  the  trustees  shall 
think  proper ;  and  the  question  is,  whether  this  is  to  be  con- 
sidered as  a  gift  for  charitable  purposes.  In  Williams  v.  Kershaw, 
the  gift  was  for  such  benevolent,  religious,  and  charitable 
purposes  as  the  trustees  should  in  their  discretion  think  most 
beneficial ;  and  the  Master  of  the  Bolls,  considering  that  these 
words  were  to  be  taken,  not  conjointly,  but  in  a  distributive 
sense,  was  of  opinion  that  they  were  too  vague  to  raise  a 

(!)  35  B.  B.  81  (3  Buas.  338).  Thackwall,  6  E.   R.  78,  n.  (7  Vos. 

(2)  Cited  in  a  note  to  Moggridgt  v.      50). 
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Baker  charitable  trust  which  this  Court  could  carry  into  execution  (i). 
Sutton.  I  have  looked  carefully  into  all  the  cases,  and  I  do  not  find  any 
one  of  them  precisely  in  point  with  the  present.  In  Morice  v. 
The  Bishop  of  Durham  {2)^  where  the  bequest  was  for  objects 
[  *238  ]  of  ♦benevolence  and  liberality,  much  stress  was  laid  upon  the 
word  "  liberality,"  as  a  word  not  only  not  necessarily  importing 
charity,  but  often  conveying  notions  inconsistent  with  any 
purposes  of  charity,  and  at  any  rate  open  to  such  latitude  of 
construction  as  to  raise  no  trust  which  a  court  of  equity  could 
carry  into  execution.  All  the  cases,  with  one  exception,  go  to 
support  the  proposition,  that  a  religious  purpose  is  a  charitable 
purpose.  In  The  Attorney -Oeneral  v.  Stepney  (2),  the  testator 
gave  the  residue  of  his  personal  estate  for  the  use  of  the  Welsh 
circulating  charity  schools,  as  long  as  they  should  continue, 
and  for  the  increase  and  improvement  of  Christian  knowledge, 
and  promoting  religion,  and  to  purchase  bibles  and  other 
religious  books,  Lord  Eldon  assumes,  throughout  his  judgment, 
that  a  religious  purpose  was  a  charitable  purpose.  He  adverts 
to  the  case  of  Mr.  Bradley's  will,  Browne  v.  Yeale  (4),  where  the 
testator  directed  such  books  to  be  purchased  and  circulated 
as  might  have  a  tendency  to  promote  the  interests  of  virtue 
and  religion,  and  the  happiness  of  mankind,  and  he  sufficiently 
manifests  his  dissent  from  Lord  Thurlow's  decision  in  that 
case  in  favour  of  the  next  of*  kin,  by  intimating  that  he 
should  not  follow  it  unless  the  very  words  were  again  to  be 
decided  upon. 

I  am  of  opinion  that  the  bequest,  in  the  present  case,  for  such 
religious  and  charitable  institutions  and  purposes  as  the  trustees 
should  think  fit,  is  a  good  charitable  gift. 

As  to  the  other  point,  I  think  I  am  not  at  liberty  to  adopt 

(1)  The  words  of  Lord  CoTTENHAM  volent,  or  charitable,  or  religious." 

as  to  this  point  were  as  follows :  ^  ^  Did  * '  The  option  in  the  present  case  makes 

he  (the  testator)  mean   that   there  the  gift  bad,  not  because  illegal,  but 

should  be  no  application  of  any  fund  because  it   introduces  a  generality 

to  any  but  religious  purposes  P  Such  which  deprives  it  of  its  character  of  a 

is  not  the  natural  meaning  of  the  charity  legacy,  and  makes  it  impos- 

words,  or  the  apparent  intention  of  sible  for  this  Court  to  execute  it." 

the  testator.    He  intended  to  restrain  (2)  7  E.  £.  232  (9  Yes.  399). 

the  discretion  of  his  trustees  only  (3)  7  R.  E.  325  (10  Ves.  22). 

within  the  limits  of  what  was  bene-  (4)  6  R.  R.  78  (7  Ves.  50,  n.). 
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the  refinements  saggested  at  the  Bar,  but  that  I  must  look  to 
what  the  testator  really  and  substantially  meant.  I  cannot 
suppose  that  the  testator  meant  the  mortgage  of  a  ship,  or  of 
any  personal  chattel,  or  that  the  testator  ^contemplated  the 
investment  of  the  money  in  Ireland  or  Scotland,  or  in  any 
foreign  country.  The  impression  upon  my  mind  is  that  the 
testator  intended  an  investment  in  real  security;  but  I  will 
consider  that  point  before  I  finally  decide  it. 

On  the  following  day  his  Lordship  intimated  his  adherence 
to  that  opinion. 


Bakbb 

V, 

Sutton. 


[  'as* 


May  7. 


MANN   V.   BUELINGHAM  (1). 

(1  Keen,  235—237.) 

A  direction  to  executors  to  purchase  so  much  freehold  land  as  could  be 
bought  for  100/.  for  a  charitable  purpose ;  and  in  case  land  could  not  be 
conveniently  purchased  within  twelve  months  after  the  testator's  decease, 
to  pay  20tf.  per  quarter  for  such  charitable  purpose,  until  such  purchase 
could  be  made,  does  not  give  the  executors  such  a  discretion  as  to  take 
the  bequest  out  of  the  Mortmain  Act. 

The  will  of  John  Mann  contained  the  following  bequest:  **! 
will  and  desire  my  executors  to  purchase  so  much  freehold  lands 
as  can  be  bought  for  lOOZ.,  after  reserving  so  much  of  that  1002. 
as  shall  be  sufficient  to  pay  for  the  conveyance  of  the  land,  and 
other  expenses  that  the  law  of  the  case  may  require.  And  I 
will  that  the  land  so  purchased  be  safely  conveyed  to  trustees, 
such  as  are  appointed  from  time  to  time  to  manage  the  estate 
long  since  given  for  the  support  of  the  Particular  Baptist  interest 
at  Great  Ellingham,  of  which  interest  Charles  Hatsker  is  now 
pastor.  And  my  will  is,  that  the  land  so  purchased  be  so 
conveyed  as  the  profits  arising  therefrom  be  enjoyed  and  received 
hereafter  by  the  minister  or  pastor  of  the  aforesaid  Particular 
Baptist  church  at  Great  EUingham  for  ever,  so  as  to  be  con- 
solidated with  the  old  estate.  And  in  case  land  cannot  be 
conveniently  purchased  within  twelve  months  after  my  decease, 
my  wUI  is  that  20«.  per  quarter  be  paid  to  the  minister  of  such 
Baptist  church  as  shall  be  the  resident  preacher  from  time  to 

(1)  See  now  the  Mortmain  and  Charitable  Uses  Act,  1891,  s.  5. — 0.  A.  8. 
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July!. 
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Lord 
Lanodals, 

M.R. 

[285] 
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Hakn        time  until  such  purchase  can  be  made.    And  I  hereby  authorize 
BuKLiMo.     ^J  executors  to  raise  the  said  1002.  so  given  as  aforesaid  out 
^^^'        of  my  real  estate  or  personal  estate." 

The  question  was,  whether    this    bequest  was    within    the 
Mortmain  Act. 

Mr.  Wray,  for  the  Attomey-Oeneral,  submitted  that  the 
executors,  under  this  bequest,  had  such  a  discretion  as  enabled 
them  to  abstain  from  laying  the  money  out  in  land,  and 
[  •ase  ]  consequently  to  support  the  charitable  ^intention  of  the  testator. 
In  Oriinmett  v.  Orimmett  (i),  the  testator  directed  a  fund  to  stand 
in  the  name  of  trustees  until  the  whole  could  be  laid  out  in  the 
purchase  of  lands  for  a  charitable  purpose  to  their  satisfaction ; 
and  Lord  Hardwicee  supported  the  charitable  gift,  and  held 
that,  so  long  as  the  statute  remained  in  force,  the  trustees  could 
never  approve  of  so  laying  it  out,  and  it  would  be  a  breach  of 
trust  if  they  did.  In  this  case,  the  executors  had  a  discretion 
to  give  effect  to  the  testator's  intention  in  a  lawful  manner,  if 
land  could  not  be  conveniently  purchased  within  twelve  months 
after  his  decease;  and  as  land  never  could  be  conveniently 
purchased,  as  long  as  the  Mortmain  Act  remained  in  force, 
the  executors  had  a  continuing  discretion.  Whenever  an  alter- 
native was  presented  of  executing  a  charitable  purpose  in  a 
lawful  and  in  an  unlawful  manner,  the  Court  would  effectuate 
the  charitable  intention. 

Mi\  Kindersley,  contra,  [cited]  Grieves  v.  Ccue  (2),  where 
the  testatrix  gave  to  trustees  a  sum  of  money  for  a  charitable 
purpose,  to  be  laid  out  in  the  purchase  of  land,  and  to  be  placed 
out  at  interest  till  a  purchase  could  be  made,  [and]  the  Court 
held,  that  the  gift  was  void,  because  land  was  ultimately  the 
thing  intended  to  be  given,  [and  Baker  v.  Sutton  (3).] 


[237] 


Thb  Master  of  the  Bolls: 

If  I  were  called  upon  to  decide  upon  the  very  words  used 
by  the  testator  in  the  case  of  Grimmett  v.  Grimmett,  I  should 

(1)  Ambl.  210.  (3)  Ante,  p.  65. 

(2)  4  Br.  0.  C.  67. 
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follow  the  decision  of  Lord  Hardwicke  in  that  case.  But  the 
present  case  is  distinguishable  from  Grimmett  v.  Grimmett^ 
leaving  no  snch  discretion  to  the  trustees  as  that  which  Lord 
Habdwigkb  made  the  foundation  of  his  judgment.  The  words 
here  are,  **  In  case  land  cannot  be  conveniently  purchased 
within  twelve  months  after  my  decease,  my  will  is  that  20^;. 
per  quarter  be  paid  to  the  minister  of  such  Baptist  church, 
antil  such  purchase  can  be  made.'*  There  can  be  no  doubt 
that  the  testator  intended  the  trustees  at  all  events  to 
invest  the  money  in  land ;  and  I  am  of  opinion,  therefore, 
that  this  legacy  cannot  stand. 


Makn 
r, 

BURLIKO- 
HAM. 


BELK  V.   SLACK. 

(1  Keen,  238—240.) 

A  bequest  of  residue  of  personal  estate  to  A.  for  life,  and  after  the 
death  of  A.  and  B.  (testator's  sole  next  of  kin)  to  G.  B.  and  H.  B.  to  be 
equally  divided  between  them,  share  and  share  alike,  or  to  the  survivor 
or  survivors  of  them. 

G.  B.  and  H.  B.  both  died  before  the  period  of  distribution :  Held, 
that  their  representatives  were  respectively  entitled  to  a  moiety  of  the 
residiie  on  the  death  of  B. 

William  Belk,  by  his  will,  dated  the  16th  of  November,  1799, 
gave  the  residue  of  his  real  and  personal  estate  to  trustees  upon 
trust  to  pay  the  interest  and  produce  thereof  to  his  mother 
during  her  life,  and  after  the  decease  of  his  mother  and  daughter 
be  devised  and  bequeathed  the  same  to  his  brother,  George  Belk, 
and  his  sister,  Hannah  Belk,  to  be  equally  divided  between 
them,  share  and  share  alike,  or  to  the  survivor  or  survivors 
of  them. 

The  testator  died  shortly  after  the  date  of  his  will,  leaving 
his  mother,  his  daughter  garah  Slack,  his  brother  George  Belk, 
and  his  sister  Hannah  Belk,  surviving  him.  It  appeared  by 
the  Master's  report  that  George  Belk  died  in  1820,  and  that 
Hannah  Belk  survived  the  testator,  but  had  not  been  heard 
of  for  upwards  of  thirty  years.  Sarah  Slack,  the  testator's 
daughter,  and  sole  next  of  kin,  survived  the  testator's  mother, 
and  died  In  1821. 


1836. 
July!. 

EolU  Court. 

Lord 
Langoalk, 

M.R. 

[238] 
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Bblk  The  bill  was  filed  by  the  personal  representative  of  George 

Slack.  ^^^^  against  the  personal  representative  of  Sarah  Slack,  and 
the  question  in  the  cause  was,  whether  the  plaintiff  was 
entitled  to  a  moiety  of  the  residue  of  the  testator's  personal 
estate  (there  being  no  real  estate),  or  whether,  in  the  events 
which  happened,  the  residue  was  undisposed  of  at  the  death 
of  the  surviving  tenant  for  life,  and  went  to  the  testator's 
next  of  kin. 

Mr.   Pemberton  and  Mr.   Parker^   for  the  plaintiff  [cited 
Shergold  v.  Boone  (i),  and  Sturgess  v.  Pearson  (2)] . 

[  239  ]  Mr.  Kindersley,  contra  : 

*  *  Here,  the  legatees  having  died  in  the  lifetime  of 
the  tenant  for  life,  the  period  of  division  never  arrived,  and 
the  legacy,  at  the  death  of  the  surviving  tenant  for  life,  was 
undisposed  of,  and  belonged  to  the  next  of  kin. 


[240] 


Mr.  Pemberton,  in  reply. 


The  Master  of  the  Eolls  held  that  Hannah  Belk  must  be 
presumed  to  have  died  in  the  lifetime  of  the  surviving  tenant  for 
life ;  and  that  the  plaintiff,  and  the  representative  of  Hannah 
Belk,  were  respectively  entitled,  at  the  death  of  the  surviving 
tenant  for  life,  to  a  moiety  of  the  residue. 


1886. 
July  9. 

Rolls  Court, 

Lord 
Lakodalx, 

M.R. 

[240] 


HUTCHINSON   v.   STEPHENS. 

(1  Keen,  240—246.) 

A  testator  gave  all  his  lands,  tenements,  and  hereditaments,  and  the 
residue  of  his  personal  estate,  to  trustees,  &c.  to  the  use  of  his  grandson 
H.  T.  for  life,  and  after  his  decease  in  trust  for  the  child  and  children  of 
H.  T.,  at  his  or  their  ages  of  twenty-one,  as  tenants  in  common ;  but  in 
case  H.  T.  should  happen  to  die  without  leaving  any  lawful  issue  of  his 
body  living  at  the  time  of  his  decease,  then  over. 

H.  T.  had  two  children,  a  son,  who  died  in  his  infancy,  and  a  daughter 


(1)  9E.  B.  195(13  Yes.  370). 


(2;  20R.  11.316  (4  Madd.  411) 
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who  attained  twenty-one,  but  died  intestate  in  the  lifetime  of  H.  T.,  Hutohinsov 

leaving  children  :  Held,  that  in  the  events  which  happened,  the  personal  v* 

estate  belonged  to  the  personal  representative  of  the  daughter  of  H.  T.,  Stbphbn8. 
and  that  the  real  estate  vested  in  her  heir-at-law. 

Hbnby  Wilkinson,  by  his  will  dated  the  15th  of  January, 

1791,  devised  and  bequeathed  his  real  estate,  and  the  residue  of 

his  personal  estate,  in  the  following  words :  ''  I  do  hereby  give, 

devise,  and  bequeath  all  and  every  my  freehold  houses,  lands, 

tenements,  and  hereditaments  whatsoever  and  wheresoever,  in 

possession,  reversion,  remainder,  or  expectancy,  and  also  all  the 

rest,  residue,  and  remainder  of  my  personal  estate  whatsoever 

not  hereinbefore  disposed    of,   after   payment  *of   my  debts,       [  •241  ] 

legacies,  and  funeral  expenses,  and  the  charges  of  proving  this 

my  will,  unto  the  said  William  Stephens,  Thomas  White,  and 

W.  Marriott,  their  heirs,  executors,  administrators,  and  assigns 

for  ever,  (according  to  the  several  and  distinct  estates,  rights, 

and  interests  which  I  have  and  they  can  take  therein,)  in  trust 

for  and  to  the  use  of  my  grandson  Henry  Tripp,  for  and  during 

the  term  of  his  natural  life ;   and  from  and  after  his  decease,  in 

trust  for  the  child  and  children  of  the  said  Henry  Tripp  lawfully 

to  be  begotten,  if  more  than  one  at  his,  her,  and  their  respective 

ages  of  twenty-one  years,  in  equal  shares  and  proportions,  to  take 

as  tenants  in  common  and  not  as  joint  tenants ;  and  if  there 

shall  be  but  one  child  of  the  said  Henry  Tripp  living  at  the  time 

of  his  decease,  then  in  trust  for  such  only  child  at  his  or  her  said 

age  of  twenty-one  years.     But  in  case  my  said  grandson  Henry 

Tripp  shall  happen  to  depart  this  life  without  leaving  any  lawful 

issue  of  his  body  living  at  the  time  of  his  decease,  then  and  in 

such  case  I  do  hereby  give,  devise,  and  bequeath  all  and  every 

my  said  freehold  estates,  and  the  said  residuum  of  my  personal 

estates,"  over  to  the  persons  therein  mentioned. 

The  testator  died  in  November,  1791,  leaving  his  grandson 
Henry  Tripp,  named  in  the  will,  his  heir-at-law  and  sole  next  of 
kin.  Henry  Tripp  had  issue  a  son  who  died  an  infant  in  his 
lifetime,  and  a  daughter,  Christian  Mary,  who  intermarried  with 
the  plaintiff  Hutchinson,  and  had  several  children,  parties  to 
the  cause. 
Christian  Mary  Hutchinson  died  in  May,  1828,  in  the  lifetime 
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Hutchinson  of  her  father  Henry  Tripp,  who  died  in  the  year  1831,  and  by 
Stbphens.  l^is  will  bequeathed  all  his  property  among  the  children  of  his 
daughter  Christian  Mary  Hutchinson.  The  plaintiff  Hutchinson 
having  taken  out  administration  to  the  estate  of  his  wife,  filed 
[  *242  ]  the  original  bill  against  the  *  trustees  and  persons  interested 
under  the  will,  claiming  the  personal  estate.  He  subsequently 
became  a  bankrupt,  and  a  supplemental  bill  was  filed  by  the 
parties  claiming  interests  under  the  will  against  his  assignees. 

Mr.  Pemberton  and  Mr.  Rogers,  for  the  plaintiff  in  the 
original  suit : 

The  plaintiff  in  the  original  suit  claimed,  under  the  will  of  the 
testator  in  the  cause,  as  administrator  of  his  wife,  the  whole  of 
the  testator's  personal  estate  ;  and  as  executor  and  trustee  under 
the  will  of  Henry  Tripp,  he  has,  notwithstanding  his  bankruptcy, 
a  suf&cient  interest  to  maintain  the  suit.  *  *  The  plaintiff  has 
no  interest  in  the  real  estate.    [They  cited  Sturgess  v.  Pearson  (i).] 

[  243  ]  Mr.  Tinney  and  Mr.  Longley,  for  the  children  of  Christian 

Mary  Hutchinson : 

[  244  ]  *     *     There  is  no  direct  gift  to  the  grandchildren,  because 

the  testator  clearly  contemplated  that  they  would  take  a  deriva- 
tive interest  under  the  gift  to  their  parents ;  and  that  derivative 
interest  can  only  be  given  by  enlarging  the  estate  of  the  parents 
to  a  fee-simple.  An  indefinite  estate  to  A.,  and  if  A.  do  not 
attain  twenty-one,  to  B.,  gives  the  fee  to  A.  by  implication,  if 
he  attain  twenty-one.  That  the  testator  intended  to  make  an 
effectual  provision  for  the  grandchildren  of  Henry  Tripp  is 
manifest  from  the  limitation  over,  in  case  Henry  Tripp  should 
die  without  leaving  issue ;  and  that  provision  is  effectuated  by 
giving  the  children  a  fee.     *     *     * 

[  246  ]  Mr.  Presto7i,  for  the  executor  and  trustee  under  the  will  of 

Henry  Tripp : 

*  *  The  limitation  over  could  not  take  effect,  because, 
although  Henry  Tripp  left  no  children,  he  left  grandchildren, 

(1)  20  B.  B.  316  (4  Madd.  411). 
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Stephens. 
[  •246  ] 


who  answered  the  description  of  lawful  issae,  tboagh  no  devise  Hutohikbom 
was  made   to  them.    He  became  entitled,  ^therefore,  in  the 
events  which  happened,  both  to  the  real  and  personal  estate  of 
the  testator  as  heir-at-law  and  next  of  kin.     *    *    * 

Mr.  Petnberton  replied  as  to  the  personal,  and  Mr.  Tinney 
as  to  the  real  estate. 

The  Master  of  the  Bolls  held  that,  in  the  events  which 
happened,  the  personal  estate  belonged  to  the  personal  repre- 
sentative of  the  daughter  of  Henry  Tripp,  and  that  the  real 
estate  vested  in  her  heir-at-law.  The  intention  of  the  testator 
appeared  to  be,  to  make  a  provision  by  way  of  settlement  for  the 
family  of  Henry  Tripp ;  and  that  construction  would  eflfectuate 
his  intention. 


BOOTH  V.  LEYCESTER  (No.  1)  (1). 

(1  Keen,  247—267;  S.  C.  5  L.  J.  (N.  S.)  Ch.  278;  affirmed  on  appeal, 
3  My.  &  Or.  45&— 471 ;  S.  0.  8  L.  J.  (N.  S.)  Ch.  49.) 

The  Court  will  not  give  interest  upon  the  arrears  of  an  annuity,  unless 
a  special  case  be  made. 

[Upon  the  point  mentioned  in  the  head-note,  the  Master  of 
THE  BoiiLS  said :] 

In  the  ordinary  case  of  dower,  or  jointure,  or  rent-charge,  or 
of  annuity  given  by  will,  and  no  special  circumstances  in  the 
case,  it  was  admitted  that  the  annuitant  would  not  be  entitled  to 
interest  on  arrears ;  but  it  is  said  that  the  case  is  different,  first, 
— where  the  nature  of  the  security  is  such  that  if  the  remedy 
had  been  enforced  at  law  and  possession  taken,  the  party  would 
have  been  entitled  to  retain  possession  till  he  was  satisfied,  not 
only  in  respect  of  the  principal  but  of  the  interest  on  the  arrears ; 
secondly,  where  the  conduct  of  the  grantor,  or  the  situation  of 
the  property  is  such  that  the  creditor  could  not  by  any  diligence 
of  his  own  have  procured  payment,  but  took  all  necessary  steps 


1836. 

Feb,  24,26,29. 

March  6,  7. 

April  16. 

Bolls  Omrt, 

Loid 
Lakodale, 

M.R. 

On  Appeal. 

1838. 
F^h.  8,  9. 
Nov.  13. 

Lord 

Gotten  HAM, 

L.C. 

[247] 
[264] 


(1)  Another  point  which  arose  in 
this   suit    is  reported   in    1   Keen, 


579,  and  will  be  found  povt,  p.  123. 
— O.  A.  S. 
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Booth  as  soon  as  he  had  any  prospect  of  obtaming  frait  from  his 
Lbycmtkb.    diligence. 

As  I  am  of  opinion  thai  the  facts  on  which  the  second  point  is 
raised  are  not  made  out  in  evidence,  it  is  not  necessary  to 
consider  that. 

As  to  the  first  point,  the  contract  was  for  the  purchase  of  a 
redeemable  annuity  during  the  life  of  Sir  John  Koger  Palmer.  The 
securities  were  of  two  kinds,  one  by  demises  and  assignments, 
with  power  to  distrain  and  enter,  and  after  entry  to  continue 
in  possession  till  payment  of  the  arrears,  and  all  such  costs, 
charges,  damages,  and  expenses  as  should  be  occasioned  by 
non-payment.  The  other  securities  were  by  mere  covenants, 
but  in  both  cases  there  were  judgments  for  the  debt  and 
damages  (i). 

A  great  many  cases  were  cited.  In  the  older  cases  the  Court 
considered  that  it  was  a  matter  of  discretion  to  give  or  refuse 
[  *265  ]  interest  on  the  arrears  of  annuities.  *That  notion  has  long  been 
exploded,  and  it  has  been  considered  that  a  special  case  is 
necessary.  If  the  annuitant  is  delayed  in  his  proceedings  at  law 
by  the  interposition  of  this  Court  at  the  instance  of  the  debtor ; 
or  if  the  debtor  seeks  the  aid  of  this  Court  to  relieve  him  from 
the  hardships  to  which  he  may  be  exposed  at  law,  this  Court 
will  allow  interest  on  the  arrears;  and  the  principal  question 
here  is,  whether  this  is  such  a  special  case  as,  according  to  the 
principle  on  which  the  Court  has  acted,  entitled  the  annuitant  to 
interest  on  the  arrears.  The  mere  nature  of  the  contract  does 
not  entitle  him  to  such  interest.  There  is  nothing  in  the  instru- 
ments to  shew  that  interest  on  the  arrears  was  in  contemplation, 
and  the  successive  payments,  which  were  contracted  for,  were 
not  absolute  payments  to  be  made  at  any  fixed  times,  but  con- 
tingent payments  to  be  made  if  Sir  John  Roger  Palmer  should 
be  living  at  the  appointed  times.  The  case  of  Robinson  v. 
Camming  (2)  shews  that  the  right  of  entry,  as  to  the  annuities  in 
respect  of  which  there  was  a  right  of  entry,  does  not  give  a  right 
to  interest  on  arrears ;  and  the  case  is  not  in  this  Court  advanced 

(1)  The  statute  under  which  judg-      — O.  A.  S. 
ments  carried  interest  (1  &  2  Vict.  (2)  2  Atk.  411. 

c.  110,  8.  17)  was  not  then  passed. 
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by  the  aathority  to  hold  till  all  costs,  charges,  damages,  and        Booth 
6X1)611868  are  paid.  Lbtcestbb. 


[On  appeal  the  Lord  Ghancbllob  upon  this  part  of  the  case 
said  :] 

It  was    attempted  to  support  the  claim  to  interest  on  the         1838. 
ground  that  the  grantor  had  withdrawn  himself  from  the  country,   .  ^  j^    ^  ^^ 
and  by  his  own  conduct  prevented  the  plaintiff  from  obtaining         ^65  ] 
payment ;  but  the  evidence  did  not  make  out  such  a  case,  and 
the  question  therefore  is,  iirst,  whether  the  charge  upon  the 
property  entitles  the  annuitants   to    interest ;    and,  secondly, 
whether  the  judgments  do  so. 

The  argument  upon  the  first  point  is  twofold ;  first,  that 
though  interest  upon  arrears  is  not  stipulated  for,  in  terms,  by 
the  annuity  deeds,  yet  there  are  provisions  which  are  equivalent, 
and  therefore  include  it ;  secondly,  that  the  annuitant,  if  he  had 
pursued  bis  remedy  at  law,  might  have  obtained  interest  upon 
the  arrears,  and  that  he  ought,  therefore,  to  be  allowed  interest 
in  equity. 

The  first  ground  rests  entirely  upon  the  provision,  in  the  clause 
of  entry,  that  the  annuitant  shall  hold,  until  not  only  the  arrears 
of  the  annuity,  but  all  such  costs,  losses,  charges,  damages,  and 
expenses,  as  shall  be  occasioned  by  the  nonpayment  of  the 
annuity  at  the  days  and  times  stipulated,  shall  have  been  paid  ; 
and  upon  some  similar  expressions  which  occur  in  the  proviso 
for  the  cesser  of  the  term.  These  provisions,  it  is  contended, 
amount  to  a  contract  for  interest.  If,  however,  the  parties  had 
intended  to  contract  for  interest  upon  arrears,  it  would  have  been 
very  easy  for  them  to  do  so.  Damages  may,  no  ^doubt,  be  an  [  *466  ] 
equivalent  for  interest ;  but  the  two  things  are  not  only  not  the 
same,  but  are  of  a  precisely  opposite  nature.  Interest  contracted 
for  is  due  under  the  contract,  and  in  pursuance  of  it ;  but 
damages  are  a  compensation  for  a  breach  of  the  contract.  It  is 
impossible  that  the  parties  could  have  intended  by  these  terms 
to  contract  for  the  payment  of  interest  upon  arrears;  and  a 
reference  to  other  parts  of  the  deed  puts  this  beyond  all  doubt. 
The  power  of  distress  is  for  the  annuity,  and  all  arrears  thereof, 
as  in  the  case  of  a  rent,  to  the  intent  to  satisfy  the  arrears,  and 
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Booth  all  costs,  charges,  and  expenses  to  be  occasioned  by  the  nonpay- 
Lbyg^ter.  ment  of  the  same.  Next  comes  the  clause  of  entry,  in  which  the 
word  '^  damages,"  coupled  as  it  is  with  the  words  '*  costs,  charges, 
and  expenses,"  must  be  construed  to  mean  damages  incurred  by 
or  incident  to  the  entry  and  holding  possession.  In  declaring 
the  trusts  of  the  term,  the  expression  is,  ''to  raise  the  arrears  of 
the  annuity,  together  with  all  such  damages,  costs,  charges,  and 
expenses  as  the  annuitant  shall  expend  or  be  put  unto  by  reason 
of  the  nonpayment  of  the  annuity."  In  a  subsequent  part  of 
this  clause,  the  expressions  are,  ''  costs,  charges,  damages,  and 
expenses  incurred,  suffered,  borne,  sustained,  and  laid  out,  by 
reason,  or  on  account,  of  the  nonpayment  of  the  annuity."  If  it 
had  been  intended  to  stipulate  for  interest  upon  the  arrears,  or 
for  an  equivalent  for  it,  that  would  have  formed  part  of  all  the 
trusts,  and  an  object  of  all  the  remedies ;  but,  with  respect  to 
the  4,000/.,  the  trust  is  only  ''  to  secure  payment  of  the  arrears, 
and  all  costs,  charges,  and  expenses  incurred  or  sustained  by 
reason  of  the  nonpayment."  The  covenant  for  payment  is  only 
for  the  annuity  and  the  arrears  thereof.  So,  it  is  provided  that, 
upon  the  death  of  the  grantor,  *'  and  full  payment  of  all  arrears, 
and  of  all  such  costs,  charges,  and  expenses  as  aforesaid,"  satis- 
faction shall  be  entered  up  on  the  judgments  ;  and,  in  the  clause 
I  •♦^^  ]  of  repurchase,  the  provision  is  for  *payment  of  what  shall  be 
due  ''  on  account  of  the  annuity,  and  of  such  costs,  charges,  and 
expenses  as  aforesaid."  It  appears  to  me  clear  that  this  deed 
does  not  contain  any  stipulation  for  interest  upon  arrears,  or 
for  any  equivalent  for  it ;  but  that  the  expression  relied  upon 
was  introduced  only  for  the  purpose  of  securing  the  grantee 
against  any  damages  or  losses  which  he  might  sustain  in 
enforcing  the  remedies,  and  not  from  the  breach  of  the  contract 
for  payment.     *     *     ♦ 

If,  upon  the  second  part  of  the  argument,  namely,  that,  if  the 
annuitant  had  pursued  his  remedy  at  law,  he  might  have 
obtained  interest,  and  that  he  ought  therefore  to  be  allowed 
it  in  equity,  it  be  meant  that  the  deed  gave  him  at  law  a 
right  to  interest,  that  is  answered  by  the  observations  I  have 
made  upon  the  deed  itself.  But  if  it  be  meant  that,  if  the 
annuitant  or  his  trustee  had  obtained  possession   under   the 
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powers  in  the  deed,  this  Court  would  not  have  relieved  the 
grantor  against  such  possession  without  payment  of  interest 
upon  the  arrears,  that  argument  is  answered  by  the  fact,  that 
the  grantor,  or  those  who  derive  title  through  him,  are  not 
in  this  suit  seeking  any  such  relief;  that  the  grantee  never 
did  avail  himself  of  his  legal  remedies,  but  is  now  applying 
to  this  Ck)urt  for  relief;  and  the  authorities  shew  that  in 
such  a  case  this  Court  does  not  give  interest  upon  arrears  of 
annuities. 

[Upon  this  subject  his  Lordship  cited  Robinson  v.  Camming  (i) 
and  other  authorities  to  the  same  effect,  and  he  concluded  his 
judgment  on  the  point  by  saying :]  I  must  necessarily  come  to 
the  conclusion  that,  upon  this  first  head,  namely,  the  right  of 
the  annuitant,  independently  of  the  judgment,  he  is  not  entitled 
to  interest  upon  the  arrears;  and  that  the  decision  of  the  Mastbb 
OF  THE  Bolls  upon  that  point  is  correct. 

Appeal  dismissed  with  costs. 


Booth 

V. 

Letoebteb. 


[468] 


WHATTON   V.   CRADOCK. 

(1  Keen,  267—269;  S.  C.  6  L.  J.  (N.  S.)  Ch.  178.) 

Where  the  amount  of  principal  and  interest  due  upon  a  mortgage  has 
been  found  by  the  Master's  report,  the  rule  now  is  to  compute  subsequent 
interest  upon  the  principal  only ;  and  the  time  for  payment  of  the  money 
found  due  upon  a  mortgage  is  enlarged  upon  the  terms  of  paying  the 
interest  and  costs  found  due. 

The  bill  was  filed  for  the  purpose  of  having  the  estates  devised 
by  the  testator  in  the  cause  sold  free  from  incumbrances ;  and 
the  trusts  of  the  will  carried  into  execution.  By  the  decree  at 
the  hearing  it  was  referred  to  the  Master  to  inquire  what  incum- 
brances were  subsisting  upon  those  estates,  and  it  was  ordered 
that  the  estates  should  be  sold.  The  Master  by  his  report,  dated 
in  April,  1885,  found,  among  other  things,  that  the  principal 
sum  of  1,200/.,  and  815^  interest,  making  the  aggregate  sum  of 
1,515L,  were  due  to  Isaac  Faulkner  in  respect  of  a  mortgage. 
The  estates  were    sold,    and    the    purchase-money  paid    into 

(1)  2  Atk.  409. 
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Whatton     Court ;  and  upon  the  reference  back  to  the  Master  to  compute 
Cbadogk.     subsequent  interest  and  costs  directed  at  the  hearing  on  further 
directions, 

Mr.  John  Romilly,  for  the  incumbrancer,  submitted  that  he 
was  entitled  to  have  interest  computed  upon  the  aggregate  sum 
of  principal  and  interest  found  due  by  the  Master  from  the  date 
of  the  report ;  and  he  cited  Bickham  v.  Cross  (i),  where  Lord 
[  •268  ]  Hardwicke  laid  it  *down  as  the  rule  of  the  Court,  "  that  where 
the  mortgagor  came  to  redeem,  and  the  mortgagee  to  foreclose, 
and  afterwards  there  is  a  report  computing  what  is  due  for 
principal,  interest,  and  costs,  all  that  is  considered  as  one 
accumulated,  consolidated  sum;  and  if  the  Court  enlarges  the 
time,  and  it  goes  back  to  tbe  Master  to  compute  subsequent 
interest  and  costs,  the  Master  reports  the  subsequent  interest 
upon  the  whole  sum." 

Mr.  Pemherton  and  Mr.  Kindersley,  contra. 

July  14.      The  Master  of  the  Bolls  : 

From  an  early  period  it  was  considered  that  the  Master's 
report  finding  the  interest  due  on  a  mortgage  debt  made  that 
interest  principal,  and  that,  if  payment  was  delayed,  interest  was 
to  be  computed  from  the  date  of  the  report  upon  the  aggregate 
amount  of  the  principal,  previous  interest,  and  costs ;  and  on 
enlarging  the  time  for  payment  of  what  was  found  due  to  the 
mortgagee  on  his  bill  of  foreclosure,  the  course  was  to  give  him 
interest  on  the  whole  sum  previously  found  due  for  principal, 
interest,  and  costs.  This  was  held  to  be  the  practice  by  Lord 
Hardwicke  in  the  case  referred  to.  [His  Honour  here  mentioned 
other  cases  to  the  same  effect.] 
[  269  ]  But  the  practice  is  now  different,  and  the  time  for  paying  what 

is  found  due  on  the  mortgage  is  enlarged  upon  payment  of  the 
interest  and  costs  found  due,  and  the  subsequent  interest  on  the 
principal  only,  and  subsequent  costs  are  directed  to  be  computed 
and  taxed.  And  a  distinction  has  been  taken  between  a  decree 
for  sale  and  payment  of  incumbrances  according  to  their  priorities, 

(1)  2  Ves.  Sen.  471. 
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and  a  decree  for  forecloBure.  Thus  Lord  Kino,  in  Neal  v.  The 
Attamey-Genef-al  (i),  refused  to  give  interest  upon  the  whole  sum 
reported  due  for  principal,  interest,  and  costs  to  a  prior  against  a 
subsequent  incumbrancer,  but  without  prejudice  if  there  should 
be  a  surplus.  So  in  Harris  v.  Harris  (2),  Lord  Hardwickb 
recognised  the  distinction  between  the  case  of  a  foreclosure  and 
a  decree  for  sale.  And  in  cases  of  this  nature,  where  the  amount 
of  principal  and  interest  due  upon  a  mortgage  has  been  found  by 
the  Master's  report,  and  it  has  been  referred  back  to  the  Master 
to  compute  subsequent  interest,  it  has  been  the  practice,  for 
many  years  past,  to  compute  such  subsequent  interest  upon  the 
principal  only. 


Whattok 

r. 
Cbadook. 


MEREDITH  v.  BOWEN. 

(1  Keen,  270—273.) 

Intereet  at  4  per  cent,  ordered  to  be  paid  upon  a  debt,  not  in  its  nature 
bearing  interest,  vexatiously  withheld  by  a  husband  from  the  executor 
of  his  deceased  wife. 

The  demand  of  the  plaintiffs  in  this  suit,  which  arose  out  of  a 
contract  not  in  its  nature  carrying  interest,  having  been  estab- 
lished by  an  issue,  and  it  appearing  by  a  letter  of  the  defendant 
Williams,  dated  the  12th  of  February,  1881,  that  he  had  expressed 
his  determination  not  to  pay  the  sum  in  question,  unless  com- 
pelled by  law,  it  was  now  asked,  on  the  part  of  the  plaintiffs,  at 
the  hearing  on  further  directions,  that  the  defendant  Williams 
might  be  ordered  to  pay  interest  at  5  per  cent,  on  the  debt  wrong- 
fully detained  by  him  from  the  date  of  his  refusal  to  pay  it. 
The  facts  of  the  case  are  stated  in  his  Lordship's  judgment. 

For  the  plaintiffs,  Amott  v.  Redfern  (3)  was  cited  as  an  authority 
which  proved  that,  where  there  had  been  a  wrongful  withholding 
of  a  debt  arising  out  of  a  contract  which  did  not  carry  interest, 
interest  in  the  shape  of  damages  might  be  allowed  by  the  jury  for 
the  unjust  detention  of  the  money ;  and  it  was  argued  that  the 
defendant  Williams  having  improperly  delayed  the  payment  of 
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Mebedith  a  just  demand,  the  case  fell  within  that  class  of  recognised 
BoWxN.  exceptions  to  the  general  rule,  where  a  court  of  equity  would 
grant  interest  upon  an  annuity,  or  other  debt  not  in  its  nature 
bearing  interest :  Booth  v.  Leycester  (i).  In  this  case,  the  debt, 
consisting  of  money  advanced  by  a  wife  out  of  her  separate 
property  to  her  husband,  Qould  not  be  recovered  at  law. 

[  271  ]  Mr.  Tinney,  Mr.  Temple^  Mr.  Bethdl,  and  Mr.  Metcalfe,  for 

the  plaintiffs. 

Mr.  Pembcrton,  Mr.   Kindersley,  and  Mr.  James  Russell, 
contra. 

The  Mastbb  of  the  Bolls  : 

Elizabeth  Williams,  being  entitled  to  a  sum  of  stock  in  the 
New  4  per  cent.  Annuities  to  her  separate  use,  advanced  to  her 
husband,  the  defendant  Thomas  Williams,  out  of  that  property 
the  sum  of  1,000Z.  by  way  of  loan ;  and  by  her  will,  dated  the 
Idth  of  January,  1880,  she  made  the  following  bequest :  ''  I  leave 
1,000/.,  now  in  Mr.  Williams's  hands,  and  1,000Z.,  in  the  New 
Fours,  to  Bichard  James ; "  out  of  which  James  was  to  pay  the 
annuities  therein  mentioned  to  the  plaintiffs. 

The  testatrix  died  shortly  after  the  date  of  her  will,  and  a  few 
days  after  her  decease  a  copy  of  the  will  was  sent  by  her  executor 
to  her  husband.  It  does  not  appear  that  any  direct  demand  of 
payment  was  made  by  the  executor  at  that  time;  but  from  a 
letter  addressed  shortly  afterwards  to  the  executor  by  Thomas 
Williams,  it  appears  that  the  husband  expressed  his  dissatis- 
faction at  the  bequest  made  by  his  deceased  wife,  and  declared 
that  he  never  would  pay  the  sum  of  1,0002.,  unless  compelled 
by  law.  For  some  reason,  which  does  not  appear,  the  executor 
seems  to  have  considered  that  he  had  not  the  means  of  recovering 
his  demand,  and  no  steps  were  taken  by  him  for  that  purpose. 
The  plaintiffs,  who  are  the  annuitants  entitled  under  the  specific 
bequest,  seem  also  to  have  been  of  the  same  opinion,  for  in  their 
bill,  which  was  filed  in  April,  1882,  they  state  that  the  money 
[  ♦272  ]       could  not  be  recovered  ;  and  it  was  *not  until  April,  1833,  that 

(1)  AnU,  p.  75. 
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they  altered  their  opinion  in  that  respect,  and,  upon  an  amended     mebbdith 

hill,  insisted  that  the  money  might  be  recovered,  and  would  have       bowem. 

been  recovered  but  for  collusion  between  the  executor  and  Thomas 

Williams  the  husband.     Williams  insisted  that  the  money  which 

was  represented  to  have  been  advanced  to  him  by  his  wife  as  a 

loan,  was,  in  point  of  fact,  a  gift.    The  evidence  being  conflicting 

as  to  that  point,  an  issue  was  directed,  at  the  hearing  of  the 

cause,  to  try  whether  the  money  was  advanced  by  way  of  loan, 

or  was  intended  to  be  a  gift ;  and,  after  an  unsuccessful  appeal 

by  the  defendant  Williams  from  the  order  directing  the  issue, 

that  issue  has  been  found  in  favour  of  the  plaintiffs.     The  fact 

that  it  was  a  loan  having  been  established,  the  question  now  is, 

whether  or  not  Williams  shall  pay  interest  upon  the  l,000i. 

WTiat  was  the   precise   nature  of   the  contract,   and   whether 

Williams  was  to  pay  interest  or  not  to  his  wife  during  her  life  is 

not  in  any  way  established.     No  assistance,  then,  being  afforded 

by  the  nature  of  the  contract  between  the  parties  at  the  time  the 

loan  was  made,  what  is  to  govern  the  Court  in  deciding  the 

question,  whether  interest  is  or   is  not  to  be  recovered?    It 

appears  from  the  letter  that  Williams  was  aware  what  would 

be  the  consequence  of   his  resistance  to  the  payment  of  the 

money,  and  yet  refused  to  pay  it.     He  puts  the  parties  to  a  suit 

to  recover  their  rights,  and  declares  his  intention  to  interpose 

every  obstacle  in  their  way  until  he  is  compelled  to  pay  by  law. 

It  is  impossible  for  me  to  consider  this  otherwise  than  as  a 
vexatious  resistance.  He  might  have  had  reason  to  think  it  a 
gift  rather  than  a  loan ;  but  the  fact  of  its  being  a  loan  and  not 
a  gift  having  been  established,  I  am  bound  to  declare,  and  I 
should  be  giving  a  premium  *for  a  resistance  which  must  be  [  •273  ] 
considered  as  vexatious  if  I  held  otherwise,  that  he  must  pay 
interest  upon  the  amount  of  the  1,000/.  from  the  date  of  his 
refusal  to  pay  it,  and,  under  all  the  circumstances,  the  case  being 
one  not  entirely  free  from  hardship,  at  4  per  cent.  With  respect 
to  the  costs  of  the  suit,  those  which  relate  to  the  taking  of  the 
accounts  must  be  borne  by  the  estate  of  the  testatrix,  and  those 
which  relate  to  the  recovery  of  the  specific  legacy  must  be  paid 
by  the  defendant  Williams. 

6—2 
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BROWN  V.  BROWN  (1). 

(1  Keen.  275—278.) 

Priority  of  particular  legacies. 

A  testator  gave  1,000/.  to  trustees,  upon  trust  to  pay  the  interest  to  his 
wife  during  her  life,  and  after  her  decease  he  declared  his  will  to  be,  that 
the  1,000/.  should  become  part  of  his  personal  estate,  and  applicable  to 
the  trusts  or  payment  of  the  legacies  given  by  his  wiU ;  and  he  gave  a 
legacy  of  500/.  in  trust  for  N.  M.  and  his  wife,  in  nearly  the  same  words : 
Held,  that  a  priority  was  given  to  these  two  legacies. 

Thb  will  of  William  Brown  contained  the  following  bequest : 
'*  I  give  and  bequeath  unto  Edward  Bowring  and  Benjamin 
Lawrence,  the  sum  of  1,000Z.  sterling,  upon  trust  to  invest  the 
same  in  the  purchase  of  some  or  one  of  the  public  stocks  or  funds 
of  Great  Britain,  in  their  joint  names,  and  to  lay  out  the  same 
on  mortgage,  or  otherwise,  at  interest ;  and,  when  so  invested, 
upon  further  trust  to  pay  to,  or  otherwise  permit  and  suffer  my 
wife,  Harriet  Brown,  to  receive  the  interest  and  dividends  thereof 
during  the  term  of  her  natural  life  ;  and  from  and  immediately 
after  her  decease  my  will  and  meaning  is,  and  I  direct  that  the 
said  sum  of  1,000Z.  sterling,  or  the  stocks,  funds,  and  securities 
in  or  upon  which  the  same  shall  be  invested,  shall  fall  into  and 
become  a  part  of  my  personal  estate,  and  applicable  to  the  trusts 
or  payment  of  the  legacies  given  by  this  my  will." 

The  testator  next  gave  several  pecuniary  legacies,  and  pro- 
ceeded to  give  a  legacy  of  500Z.  to  trustees  in  trust  for  Noah 
Meadows  and  his  wife,  for  their  joint  *live8,  and  the  life  of  the 
survivor  of  them,  in  nearly  the  same  words  as  those  used  in 
the  bequest  for  his  wife,  the  only  difference  being,  that,  after 
the  decease  of  the  survivor  of  them,  he  directed  that  **the  said 
sum  of  500^  sterling,  or  the  stocks,  funds,  and  securities  in  or 
upon  which  the  same  should  be  invested,  should  fall  into  and 
become  a  part  of  his  personal  estate,  and  applicable  to  the  trusts 
or  payment  of  the  several  legacies  given  by  his  will."  He  then 
gave  legacies  to  two  of  his  servants,  and  bequeathed  the  residue 
of  his  estate  and  effects  to  his  brother,  Joseph  Brown. 

The  testator's  estate  being  insufficient  to  pay  the  legacies,  the 
question  in  the  cause  was,  whether  the  legacies  to  the  testator's 


(1)  In  re  Schweder's  E$tute,  '91,  3  Oh.  44,  60  L.  J.  Ch.  656,  65  L.  T.  64. 
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wife,  and  to  Noah  Meadows  and  his  wife  were  entitled  to  priority,       Brown 
or  were  to  abate  in  proportion  with  the  other  legacies.  brown. 

Mr.    Kindersleif    and    Mr.    Dixon,   for   the  widow    [cited 
Ijewin  V.  Letcin  (l)] . 

Mf\  Pemberton  and  Mr.  Spxinier,  contra : 

Leicin  v.  Lewin  was  determined  upon  a  special  ground,  which 
Lord  Habdwtcke  explained  in  the  subsequent  case  of  Blower  v. 
Morrett  (3) ;  and  it  is  now  well  settled,  *that  a  wife  stands  in  no       [  •277  ] 
l)ett6r  situation,  where  the  fund  is  deficient,  than  any  other 
legatee.     [They  cited  Beeston  v.  Booth  (3).] 

The  Master  of  the  Bolls: 

Prima  facie  a  testator  must  be  presumed  to  intend  that  all  his 
l^acies  should  be  equally  paid,  and  the  onm  is  upon  those  who 
contend  for  a  priority  to  shew  that  the  testator  meant  to  give  a 
preference  to  a  particular  legatee. 

In  this  case  the  testator  gives  1,0002.  to  trustees,  upon  trust 
to  invest  the  same,  and  pay  the  interest  to  his  wife  for  her  life ; 
and  after  her  decease  he  declares  his  will  to  be,  that  the  1,000Z. 
*'  ahoold  become  a  part  of  his  personal  estate,  and  applicable  to 
the  tmsts  or  payment  of  the  legacies  given  by  his  will ;  "  and 
the  legacy  of  500Z.  given  in  trust  for  Mr.  Meadows  and  his  wife 
is  in  almost  the  same  words,  the  only  difference  being  that,  in 
the  corresponding  passage,  he  declares  that  the  *500Z.  shall  [  *278  ] 
become  applicable  to  the  payment  of  the  **  several "  legacies 
given  by  his  will. 

If  the  testator  had  contemplated  that  all  his  legacies  would  be 
at  once  satisfied,  it  would  have  been  unnecessary  to  direct  that 
the  two  l^acies  in  question  should  be  applicable,  after  the 
decease  of  the  legatees,  to  the  payment  of  the  legacies  given  by 
his  will.  He  cannot  be  reasonably  presumed  to  have  con- 
templated, as  has  been  suggested  at  the  Bar,  the  death  of  the 
three  legatees  to  whom  these  two  legacies  are  given,  within 
a  twelvemonth  after  his  decease ;  and  there  is  nothing  in  the 

(1)  2  Te0.  Sen.  415.  (3)  20  B.  B.  287  (4  Madd.  168). 

(2)  2  Yen.  Pen.  420. 
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language  of  the  will  which  affords  ground  for  the  argument  that 
he  intended  to  provide  for  such  a  possibility.  There  is  no  way, 
therefore,  in  which  effect  can  be  given  to  the  words  used  by  the 
testator  but  by  giving  a  priority  to  these  two  legacies. 


1836. 

March  23,  24. 

ApHl  19. 

RolU  Court, 

Lord 
Lakodale, 

M.R. 
[  --^81  ] 
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FOSTER  V.   HAEGEEAVES. 

(1  Keen,  281—288.) 

The  Crown  as  assignee  by  operation  of  law  (under  an  inquisition  and 
extent)  of  a  Crown  debtor^s  equitable  interest  in  a  fund  in  Court  does 
not  obtain  priority  over  a  previous  equitable  assignee  for  value  whose 
assignment  was  not  completed  by  notice. 

In  the  month  of  January,  1812,  George  Ridge  was  one 
of  the  partners  in  the  banking  house  of  Cocks,  Biddulph  & 
Co.,  and  was  also  a  customer  of  the  house.  On  the  15th  of 
January  in  that  year  George  Ridge  transferred  the  sum  of 
8,0002.  from  his  separate  cash  account  *with  the  firm  to  the 
account  of  his  son  John  Holman  Ridge,  who  drew  it  out  for 
his  own  use. 

By  this  transaction  John  Holman  Ridge  became  indebted  to 
George  Ridge,  and  on  the  20th  of  February,  1812,  an  indenture 
was  executed  by  and  between  John  Holman  Ridge  of  the  one 
part,  and  George  Ridge  of  the  other  part,  whereby  John  Holman 
Ridge  assigned  to  George  Ridge  his  right  to  a  sum  of  10,000i. 
and  certain  other  property  represented  by  a  fund  in  Court,  to 
hold  the  10,0002.  and  other  property  in  trust,  that  George 
Ridge  should  first  deduct  his  costs,  and  in  the  next  place 
should  retain  and  apply  the  residue,  as  far  as  the  same  would 
extend,  in  payment  and  discharge  of  the  money  then  due  from 
John  Holman  Ridge  to  George  Ridge  with  interest,  and  also  in 
further  payment  of  all  and  every  other  sums  of  money  which 
George  Ridge  should  or  might  advance  or  pay  to  or  for  the  use 
of  John  Holman  Ridge  with  interest,  and  subject  to  those  trusts 
in  trust  for  John  Holman  Ridge. 

John  Holman  Ridge  died  in  August,  1816.  At  the  time  of  his 
death  he  was  indebted  to  his  father  in  the  before-mentioned  sum 
of  8,0002.  and  interest  thereon  from  the  day  of  the  advance.     He 
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was  indebted  to  the  banking  bouse  of  Cocks,  Biddulpb  &  Co.  (in 
^hich  his  father  was  a  partner),  in  the  sum  of  15,657/.  8^.  11^., 
which  was  secured  by  a  bond.  He  was  also  largely  indebted  to 
the  Crown,  and,  in  respect  to  the  Crown  debt,  George  Bidge 
was  liable  to  a  considerable  extent  under  bonds  which  he  had 
executed  in  the  years  1802  and  1808  as  one  of  the  sureties 
for  his  son. 

In  January,  1817,  Cocks,  Biddulph  &  Co.  treated  the  debt  of 
15,6572.  8«.  lid.,  due  from  the  estate  of  John  Holman  Bidge 
as  a  bad  debt ;  and  they  placed  it  as  such  to  the  debit  of  the 
capital,  and  profit  and  loss  account  *of  the  partners ;  and  each 
partner's  share  of  the  aggregate  loss,  including  this  particular 
loss,  being  set  off  against  his  capital  and  interest  in  the  concern, 
George  Bidge,  who  was  partner  for  a  fourth  share,  had  in  effect 
to  bear  the  loss  of  8,9142.  Is.  2d.,  being  one-fourth  of  the  debt  of 
15,6572.  8«.  lid. 

George  Bidge  died  in  October,  1824,  and  in  February,  1826, 
the  Crown  issued  process  against  his  executor,  to  enforce  his 
liability  upon  the  bonds,  by  which  he  had  become  one  of  the 
sureties  for  his  son ;  and  in  consequence  of  this  proceeding, 
the  executor  of  George  Bidge  paid  to  the  Crown  two  several 
sums  of  money,  viz.  2,000Z.  on  the  14th  of  October,  1828,  and 
8182.  11«.  8d.  on  the  10th  of  April,  1829. 

Before  either  of  these  sums  was  actually  paid,  and  on  the 
9th  of  June,  1827,  an  inquisition  under  a  writ  of  diem  clausit 
extremum  was  taken,  and  by  the  inquisition,  after  finding  certain 
particulars  relating  to  a  debt  due  from  Lord  Crewe  to  John 
Holman  Bidge,  and  the  securities  for  the  same,  (being  in  fact 
the  property  comprised  in  the  indenture  of  the  20th  of  February, 
1812),  it  was  stated  that  George  Cooper  Bidge,  the  executor  of 
George  Bidge,  claimed  all  such  benefit  as  he  was  entitled  to 
under  the  same  indenture,  and  the  sheriff  returned  that  he 
had  seized  and  taken  the  property  into  the  hands  of  his 
Majesty. 

By  an  order  in  the  cause,  dated  the  20th  of  November,  1834, 
it  was  referred  to  the  Master  to  inquire  whether  the  executor  of 
George  Bidge,  or  any  and  what  other  person  was  entitled  to  or 
beneficially  interested  in  the  fund  in  question  under  any  deed  or 
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other  security ;  and  the  Master  was  to  state  prioritieB,  and  take 
an  account  of  what  was  due. 

The  Attorney-General  claimed  the  fund,  free  from  any  claim 
on  the  part  of  the  executor  of  George  Bidge ;  and  the  executor 
claimed  the  benefit  of  the  deed  of  the  20th  of  February,  1812,  as 
a  security,  first,  for  the  8,0002.  advanced  on  the  15th  of  January, 
1812,  and  interest;  secondly,  for  the  8,9142.  Is.  2d.,  the  loss 
which  George  Ridge  sustained  by  reason  of  John  Holman  Ridge's 
debt  to  Cocks,  Biddulph  &  Co.  proving  bad ;  and  thirdly,  for  the 
sums  of  2,000/.  and  818Z.  11«.  8d.,  paid  to  the  Crown  by  the 
executor  of  George  Ridge  in  respect  of  his  liability  under  the 
surety  bonds. 

The  Master  reported  in  favour  of  the  executor  of  George  Ridge 
on  all  points,  and  the  case  now  came  on  upon  a  petition  of 
the  executor  to  confirm  the  report,  and  a  cross- petition  of  the 
Attorney-General^  and  a  nominee  of  the  Crown  raising  objections 
to  the  report,  and  praying  that  it  might  not  be  confirmed. 

Mr,  Pcmberton,  Mr,  Kindersley,  and  Mr.  KoCy  in  support  of 
the  petition,  contended  that  the  sum  of  8,0002.  advanced  by 
George  Ridge,  the  father,  and  the  sums  of  2,0002.  and  8182.  Il8.  Sd. 
paid  by  the  petitioner  in  respect  of  the  liability  of  George  Ridge 
as  a  surety  for  his  son  were  clearly  debts  secured  to  the  estate 
of  George  Ridge,  the  father,  under  the  assignment  of  February, 
1812.  It  has  been  held  that  the  Crown  might  take  goods  under 
an  extent  after  they  had  been  seized  by  the  sheriff  but  not  sold, 
because  the  property  continued  in  the  debtor  until  sale,  and  the 
seizure  by  the  officer  of  the  law  was  for  the  benefit  of  those  who 
were  by  law  entitled,  Giles  v.  Graver  (i)  ;  but  the  Crown  could 
not  avoid  an  equitable  mortgage,  Casberd  v.  The  Attorney - 
General  (2) ;  or  a  bond  fide  assignment  in  trust  for  creditors : 
*Rex  V.  Watson  (8).     *     *     * 

The  Solicitor-General  and  Mr.  Wray^contra^  [relied]  upon 
the  principle  established  in  the  cases  of  DearU  v.  Hall  (4,),  and 
Loveridge  v.  Cooper  (6).     *     *     * 


(1)  36  E.  E.  27  (9  Bing.  128;   1 
CI.  &  F.  72). 

(2)  20  B.  B.  671  (6]Prioe,Ull)- 


(3)  Weet  on  Extents,  115. 

(4)  27  E.  E.  1  (3  Euas.  1). 

(6)  27  E.  E.  1,  12  (8  Eum.  1,  30). 
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3/r.  Pemh'rton.  in  reply.     *     ♦     * 

Thb  Master  of  the  Bolls  : 

In  the  petition  of  the  Attorney-General  all  the  claims  of  the 
execator  are  objected  to  upon  the  ground  that  the  property, 
comprised  in  the  deed,  consisted  of  chases  in  action^  and  no 
notice,  as  it  is  alleged,  was  given  to  the  trustees  by  whom  the 
funds  were  held  or  ought  to  have  been  realised ;  and  the  two 
last  claims  are  objected  to  on  grounds  peculiar  to  themselves. 
Upon  a  consideration  of  the  circumstances  of  this  case,  I  think 
that  the  doctrine  of  notice,  as  established  by  the  cases  of 
Larerid^e  v.  Cooper  and  Dearie  v.  TIall{i),  is  not  applicable, 
and,  there  being  no  other  objection  to  the  claim  of  the  3,000{.  and 
interest,  I  am  of  opinion  that  the  Master's  report  in  that  respect 
must  be  confirmed. 

As  to  the  8,9142.  Is.  2d.  it  is  clear  that,  so  far  as  that  claim  is 
coneemedy  John  Holman  Ridge  never  contracted  any  debt  to 
George  Ridge  separately.  His  dealing  with  the  firm  began 
before  the  date  of  the  deed  of  the  20th  of  February,  1812 ;  the 
very  debt  thereby  principally  secured  was  a  debt  which  had 
become  due  to  George  Ridge  by  a  transfer  in  the  partnership 
books,  and  by  John  Holman  Ridge  availing  himself  of  it.  The 
debt  contemporaneously  due  to  the  partners  was  secured  by  a 
distinct  and  separate  bond,  and  I  cannot  construe  the  deed  in 
such  a  way  as  to  make  it  a  security  for  what  might  become  due 
from  John  Holman  Ridge  to  the  partners ;  and  considering  that 
this  debt  was  due  to  the  partners  alone,  so  long  as  John  Holman 
Ridge  lived,  I  do  not  think  that  the  mode  in  which  the  partners, 
after  his  death,  thought  fit  to  deal  with  the  debt  amongst  them- 
selves could  alter  the  right  which  any  of  them  had  against  his 
estate.  Upon  the  whole,  it  appears  to  me  *that  the  Master  has 
erroneouBly  found  the  8,9142.  7s.  2d.  and  the  interest  thereon  to 
be  a  charge  on  the  fund  in  Court. 

As  to  the  sums  of  2,0002.  and  8182. 11a.  &d.,  at  the  dateof  the  deed, 
at  the  death  of  John  Holman  Ridge,  and  at  the  time  of  his  own 
death,  George  Ridge  was  liable  to  pay  these  sums  on  account  of 
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John  Holman  Ridge.  If  he  had  paid  them,  they  would  have 
been  payments  made  to  the  use  of  John  Holman  Bidge,  and 
would  clearly  have  been  secured  by  the  deed.  At  last  they  were 
paid  by  the  executor  to  the  Crown  in  discharge  pro  tunto  of  John 
Holman  Bidge*8  debt  under  compulsory  process,  which  had 
issued  and  was  in  force  before  the  inquisition.  I  think  that  a 
court  of  equity  would  not  at  any  time  have  permitted  John 
Holman  Bidge  to  redeem  his  interest  in  this  fund  without 
relieving  George  Bidge  from  the  liability  on  his  bonds,  and  I  am 
of  opinion  that  in  this  respect  the  Master's  report  is  right. 

Confirm  the  report  as  to  the  8,000Z.,  2,000Z.  and  3132.  lis.  8d. 
and  the  interest  thereon  respectively. 

Allow  the  objection  as  to  the  3,9142.  Is.  2d.  and  interest. 

Compute  subsequent  interest  on  the  sums  as  to  which  the 
report  is  confirmed,  and  sell  so  much  of  the  fund  in  Court 
(16,926Z.  18s.  Qd.  Bank  3  per  cent.  Annuities),  as  will  be 
sufficient  to  pay  the  same,  and  transfer  the  remainder  to  Mr. 
Maule  as  nominee  on  behalf  of  his  Majesty. 


1836. 

J/arrA  29. 

April  16. 


ATTORNEY-GENERAL   v.   SMITHIES. 

(1  Keen,  289—308 ;  S.  C.  5  L.  J.  (N.  S.)  Ch.  247.) 

RttlU  Court        lSbe  the  report  of  an  appeal  from  this  decision  in  2  My. 

Lord         &  Cr.  135.] 
Lang  DALE, 

M.R.  • 
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[Affirmbd  on  appeal  as  reported  in  1  My.  &  Cr.  625.] 
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(1  Keen,  362—368.)  

RolU  Court, 
A  testator  gave  legacieB  out  of  a  sum  of  stock  to  the  grandchildren  ^^^^ 

Darned  in  his  will  on  their  attaining  the  age  of  twenty-one ;  and  if  any     Langdale, 
of  them  should  die  under  twenty-one,  their  portion  to  be  equally  divided  M.R. 

among  such  of  them  as  should  attain  twenty-one ;  but  if  the  whole  of  his         [  362  ] 
said  grandchildren  should  die  under  that  age,  then  he  gave  the  interest 
of  the  sum  of  stock  to  the  father  of  the  said  grandchildren  for  his  Hfe, 
and  after  his  decease  the  principal,  as  therein  mentioned : 

Held,  that  the  grandchildren  were  entitled  to  the  interest  during  their 
minority. 

Henrt  Dawes  made  his  will,  dated  the  81st  of  January,  1827,  in 
the  following  words  :  "  After  my  just  debts  and  funeral  expenses 
are  paid,  I  give  unto  my  executor  and  the  trustees  hereinafter 
named  the  sum  of  10,000Z.  stock  in  the  8^  per  cent.  Annuities  in 
trust  for  the  following  purposes ;  that  is  to  say,  I  give  to  Mr. 
John  Marlett  Boddy  the  interest  arising  from  the  sum  of  2,500Z. 
of  the  above-named  stock  for  and  during  the  term  of  his  natural 
life,  and  from  and  after  his  decease  I  hereby  give  and  bequeath 
the  aforesaid  sum  of  2,5002.  to  be  equally  divided  amongst  the 
children  of  my  late  daughter,  Jane  Maria  Boddy,  or  their 
descendants ;  *but  should  there  be  none  of  them  surviving,  then  [  *368  ] 
my  mind  and  will  is  that  the  said  sum  be  equally  divided 
amongst  such  other  grandchildren  as  I  may  then  have  living, 
or  in  default  thereof,  to  my  legal  representatives  ;  and  I  hereby 
give  to  my  grandson,  Henry  Dawes  Boddy,  the  sum  of  2,500i.  of 
the  above-named  stock ;  and  to  my  grand-daughter,  Georgiana 
Maria  Boddy,  the  sum  of  1,5002.  of  the  above-named  stock ;  and 
to  my  grand-daughter,  Amelia  Jane  Boddy,  the  sum  of  1,5002.  of 
the  above-named  stock  ;  and  to  my  grandson,  George  Frederick 
Boddy,  the  sum  of  2,0002.  of  the  above-named  stock,  on  my 
above-named  grandchildren  respectively  attaining  the  age  of 
twenty-one  years ;  but  should  any  of  my  said  grandchildren  die 
before  the  age  of  twenty-one  years,  then  my  mind  and  will  is 
that  their  portion  be  equally  divided  amongst  those  of  my  said 
grandchildren  who  shall  attain  the  age  of  twenty-one  years ;  but 

(1)  This  case  has  been  judicially      Dundas  v.    Wolfe  Murray  (1863)   1 
deflcribed  as  '*  special  in  its  circum-      H.  &  M.  425,  431. 
rtanoes:"  per  Paob  Wood,  V.-C, 
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BoDDT  should  the  whole  of  my  said  grandchildren  die  before  attaining 
Dawes.  the  age  of  twenty-one  years,  then  my  mind  and  will  is  that  the 
interest  arising  from  the  above-named  sum  be  enjoyed  by  the 
said  John  Marlett  Boddy  for  and  during  his  natural  life,  and 
from  and  after  his  decease  then  the  principal  to  be  divided 
amongst  such  other  grandchildren  as  I  may  then  have  living, 
or  in  default  thereof,  then  to  my  legal  representatives ;  and  I 
hereby  give  and  bequeath  all  the  rest  and  remainder  of  my 
property  not  hereby  devised,  real  and  personal,  of  whatever 
nature  or  kind  it  may  be,  unto  my  son,  Henry  John  Dawes,  his 
heirs,  executors,  and  assigns,  for  ever ;  and  I  do  hereby  appoint  my 
said  son  Henry  John  Dawes  my  sole  executor ;  and  for  the  carrying 
of  the  above-named  trusts  into  execution,  I  do  hereby  appoint  my 
said  son  Henry  John  Dawes,  together  with  Thomas  Greenwood  and 
William  Spencer,  trustees  for  the  purposes  hereinbefore  named." 
[  S64  ]  The  testator  died,  leaving  the  plaintiffs,  his  grandchildren  named 

in  the  will,  who  were  all  infants,  and  John  Marlett  Boddy,  their 
father,  surviving  him ;  and  the  question  in  the  cause  was,  whether 
the  infants  were  or  were  not  entitled  to  maintenance. 

Mr,  Tinneif  and  Mr.  Seton,  for  the  plaintiffs.     *     *     * 

[  S66  ]  Mr.  Pemberton  and  Mr.  Parker,  contra  : 

*  *  The  rule  is,  with  the  single  exception  of  the  case  of 
parent  and  child,  that  interest,  unless  expressly  given,  can  never 
[  367  ]  be  allowed  upon  a  contingent  legacy.  *  *  Even  in  a  case 
between  parent  and  child,  the  Court  will  not  direct  the  interest 
of  a  contingent  legacy  to  be  applied  for  the  child's  maintenance, 
unless  the  parent  is  totally  incapable  of  maintaining  it.  Butler  v. 
Butler  (1),  Kime  v.  WeUfitt  (3).     *     *     * 

Mr.  Tinney,  in  reply.     *     ♦     ♦ 

[  368  ]       Thb  Master  of  the  Bolls  : 

The  testator,  by  giving  the  legacy  to  his  executor  and  trustees, 
has  separated  the  10,000{.  8^  per  cent,  stock  from  the  general 
residue  of  his  estate.  He  has  given  the  interest  arising  from 
2,5002.,  part  of  the  whole  legacy,  to  John  Marlett  Boddy  for  his 

(1)  3  Atk.  58.  (2)  30  E.  R.  211  (8  Sim.  583). 
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life;  the  remainder  of  the  10,000i.  he  has  given  in  different 
shares  to  his  grandchildren  named,  on  their  respectively  attain- 
ing the  age  of  twenty-one  years,  and  has  not,  in  terms,  disposed 
of  the  interest  daring  their  minorities  ;  but  he  has  directed  that 
if  they  all  die  before  attaining  twenty-one  years  of  age,  the 
interest  ''  arising,"  not  the  interest  which  has  arisen,  from  the 
whole  legacy  shall  be  enjoyed  by  John  Marlett  Boddy,  daring 
his  life.  The  question  is,  whether  he  has  disposed  of  the 
interest  daring  the  minorities  of  the  legatees.  There  is  weight 
in  the  argument  that  the  word  "  portion  "  in  this  will  may  have 
been  used  only  in  the  sense  of  ''  part  or  share ;  "  but  it  may 
have  been  used  in  a  sense  more  favourable  to  the  grandchildren ; 
and  looking  at  the  whole  of  this  will,  it  appears  to  me  to  afford 
a  reasonable  inference  that  the  testator  intended  to  give  the 
intermediary  interest  to  the  grandchildren,  who  were  to  take 
the  principal  on  their  attaining  the  age  of  twenty-one  years. 
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The  circumstance  that  an  intestate's  personal  estate  has  been  dis- 
tributed in  a  suit,  among  the  persons  appearing  to  be  his  sole  next 
of  kin,  does  not  necessarily  preclude  other  persons  having  an  equal  title 
to  that  character,  from  afterwards  instituting  a  new  suit  against  the 
next  of  kin  who  have  been  thus  overpaid,  and  compelling  them  to  refund 
a  proportion  of  their  shares. 

The  bill  was  filed  by  persons  stating  themselves  to  be  five  of 
the  next  of  kin,  or  the  representatives  of  five  of  the  next  of  kin 
of  James  Clear,  deceased,  at  the  time  of  his  death,  and  it  prayed 
Uiat  the  defendants,  Ann  Birchmore,  Henry  Robert  Briggs, 
Robert  Briggs,  and  Henry  Panton  Reeves,  might  refund  the 
several  sums  which  it  was  alleged  they  had  been  overpaid  under 
a  decree  of  the  Court,  in  order  that  the  plaintiffs  might  receive 
what  they  alleged  themselves  to  be  entitled  to. 

The  testator,  James  Clear,  died  on  the  15th  of  January,  1814, 
having  made  a  will  by  which  he  bequeathed  the  ^residue  of  his 
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Sawtsb  personal  estate  to  his  wife,  and  appointed  the  defendants, 
BiBCHMOBE.  Thomas  Peter  Stone  and  Mary  Smith,  his  executors.  The 
testator's  wife  having  died  in  his  lifetime,  his  residuary  personal 
estate  was  undisposed  of  by  his  will,  and  became  divisible  among 
his  next  of  kin.  His  will  was  proved  by  the  defendants  Thomas 
Peter  Stone  and  Mary  Smith.  In  the  year  1825  Mary  Smith, 
alleging  that  the  testator  died  without  leaving  any  next  of  kin, 
filed  a  bill  against  her  co-executor  Stone  and  the  Attorney^ 
Oeneral  to  have  the  testator's  personal  estate  administered  under 
the  direction  of  the  Court. 

By  the  decree,  dated  the  6th  of  July,  1827,  it  was  referred 
to  the  Master  to  make  the  usual  inquiries  as  to  the  next  of  kin. 

On  the  8th  of  April,  1830,  the  Master  reported  that  Ann 
Birchmore,  Henry  Bobert  Briggs,  and  Bobert  Briggs,  three  of 
the  defendants  to  this  cause,  together  with  four  other  persons  now 
represented  by  the  defendants,  Ann  Birchmore,  Henry  Bobert 
Briggs,  Bobert  Briggs,  and  Henry  Panton  Beeves,  were  the  only 
next  of  kin  of  James  Clear,  the  testator,  at  the  time  of  his  death. 

The  report  being  confirmed,  a  supplemental  bill  was  filed  to 
bring  the  persons  so  found  to  be  the  next  of  kin,  or  their 
representatives,  before  the  Court ;  and  by  a  decree,  dated  the 
2nd  of  July,  1830,  they  were  declared  to  be  entitled  to  the 
residuary  estate ;  the  accounts  were  directed  to  be  taken,  and 
were  accordingly  taken  ;  and  at  the  hearing  for  further  directions 
on  the  16th  of  April,  1831,  it  was  referred  back  to  the  Master 
to  tax  all  parties  their  costs ;  and  it  was  ordered  that,  after 
payment  thereof,  the  residue  of  the  testator's  estate  should  be 
apportioned  and  divided  among  the  persons  who  were,  or  who 
[  *39S  ]       represented  *those  who  had  been  found  to  be,  the  next  of  kin. 

On  the  16th  of  June,  1831,  the  Master  reported  that  the 
ultimate  residue  to  be  divided  among  the  next  of  kin  of  the 
testator  living  at  his  death,  and  the  representatives  of  such 
of  them  as  had  since  died,  amounted  to  5,6592.  18^;.  Sd.,  and, 
pursuant  to  the  decree,  divided  that  sum  into  seven  equal  parts 
of  808Z.  lis.  2d.  each,  and  the  estate  was  distributed  into  those 
shares  accordingly. 

On  the  2nd  of  May,  1833,  each  of  the  defendants,  among 
whom  the  residue  of  the  testator's  estate  had  been  distributed, 
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rec^ved    from    the   solicitors   of    the   plaintiffs   the  following      sawybb 


letter : 


V. 
BlBOHMOBE. 


"  Sm,— Our  clients,  Mr.  T.  P.  Day,  Mr.  R.  Carter  and  his 
sister,  and  Mr.  6.  Sawyer,  have  just  put  into  our  hands  papers 
and  documents  to  substantiate  their  claims  as  some  of  the  next 
of  kin  of  James  Clear,  late  of  Leatherhead,  deceased,  which 
I>aper8  were  some  time  ago  lodged  first  with  Mr.  Oilman,  and 
afterwards  with  Mr.  Auberry,  to  carry  such  claims  into  the 
Master's  office  in  the  Chancery  suit  brought  by  Miss  Smith 
against  the  executors,  but  which,  as  it  now  appears,  by  some 
unaccountable  misconduct  was  not  done.  This  neglect,  however, 
will  not  deprive  our  clients  of  their  shares  of  the  funds,  seeing 
that  their  claims  were  perfectly  well  known  to  you  and  the  other 
parties  who  obtained  the  funds  out  of  Court.  According  to  our 
impression,  the  amount  to  have  been  divided  among  the  next  of 
kin  was  5,737Z.  4«.  2d. :  our  clients'  twelfth  shares,  as  it  appears 
to  us,  would  have  been  about  478L  each.  *Under  the  unfortunate  [  *39^  ] 
circumstances  into  which  our  clients  have  fallen,  their  remedy 
now  is,  we  apprehend,  to  institute  a  new  suit  to  compel  the 
parties  who  have  obtained  the  fund  in  question  to  contribute  to 
them  their  shares.  The  question  of  costs  is  the  only  possible 
impediment  that  can  be  thrown  in  the  way  of  recovering  their 
rights ;  but  fortunately  for  them,  you  and  others  next  of  kin 
were  perfectly  well  acquainted  with  the  justice  of  their  claims  at 
the  time  you  allowed  the  Master  to  make  a  partial  report  in  your 
own  favour.  This  is  so  important  an  ingredient  in  the  con- 
sideration of  costs,  that  we  do  not  despair  (if  compelled  to 
institute  a  suit),  of  being  able  to  throw  the  burthen  of  costs  upon 
those  parties  who  purposely  kept  the  Court  in  ignorance  of  our 
client's  title.  We  shall  be  most  unwilling  to  resort  to  extremes, 
and  it  will  rest  with  yourselves  to  avert  the  consequences.  We 
hope  that  after  you  have  conferred  together,  you  ^viIl  come  to  a 
determination  to  administer  to  our  clients  (your  own  near 
relations)  the  same  measure  of  justice  without  strife,  which  they 
can  obtain  by  driving  their  cousins  to  a  Chancery  suit ;  "  &c. 

This  letter  was  not  answered,  and  the  plaintiffs  filed  their 
present  bill  in  January,  1834,  against  the  defendants,  amongst 
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sawysb  whom  the  residae  of  the  testator's  estate  had  been  distributed, 
BiBouMOBB.  fi^d  against  the  executors.  The  bill  alleged  that,  while  the 
above-mentioned  proceedings  were  depending,  the  defendants 
well  knew  the  right  of  the  plaintiffs  as  some  of  the  next  of  kin, 
and  yet  proceeded  without  making  them  parties  thereto,  and  by 
concealing  the  state  of  the  proceedings,  and  intimidating  the 
different  solicitors  to  whom  the  plaintiffs  applied  to  prosecute 
their  claims,  obtained  a  partial  distribution  in  favour  of  some 
only  of  the  next  of  kin. 
[  395  ]  The  defendants,  by  their  answer,  said  that  they  did  not  believe 

that  the  plaintiffs  were  next  of  kin  of  the  testator.  They  further 
said  that  the  plaintiffs  did  not  come  in  and  prove  their  alleged 
claims  under  the  decree,  although  frequently  applied  to  and 
requested  so  to  do,  and  fully  apprised  of  the  consequences  that 
would  ensue  from  their  not  doing  so ;  and  they  submitted  that 
the  plaintiffs,  even  if  they  were  some  of  the  next  of  kin,  yet 
having  been  apprised  of  all  the  proceedings  had  in  the  suit,  and 
having  been  repeatedly  requested,  during  the  progress  thereof, 
to  come  in  and  prove  their  alleged  claims,  and  having  neglected 
to  take  any  steps  to  do  so,  ought  not  now  to  be  allowed  to 
disturb  the  proceedings,  and  the  distribution  consequent  thereon. 
They  admitted  that  they  were  informed  of  the  plaintiffs*  claim 
before  the  money  was  distributed,  but  they  said  that  they  placed 
no  reliance  on  the  information,  because  of  the  plaintiffs*  privity 
and  knowledge  of  the  suit,  and  their  neglect  to  bring  forward 
their  claims,  though  repeatedly  warned  of  the  consequences  of 
their  refusing  to  do  so.  And  the  defendant  Henry  Robert 
Briggs  stated  that,  on  the  8th  of  May,  1828,  in  reply  to  an 
application  of  the  plaintiff  R.  Carter,  he,  the  defendant,  referred 
him  to  Mr.  Rourke  the  solicitor  for  the  defendant  Mary  Smith, 
and  cautioned  him  to  be  active  in  following  up  his  claim. 

The  parties  went  into  evidence;  and  among  the  evidence 
produced  by  the  plaintiffs  were  letters  which  had  passed  before 
the  institution  of  the  suit  in  1825,  between  Mr.  Towse,  who  had 
acted  as  the  solicitor  of  some  of  the  defendants,  and  the  solicitors 
of  other  defendants.  Mr.  Towse  had  been  examined  as  a  witness 
by  the  plaintiffs,  and  demurred  to  the  interrogatory  requiring 
the  production  of  this  correspondence,  and  seeking  information 
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a&  to  other  matters,  on  the  ground  *that  he  was  privileged  by      Sawteb 
the  confidential   relation  in  which   he  stood  to  some  of  the   BiscmioBK. 
defendants,  but  that  demurrer  was  overruled,  with  liberty  to  the       [  *396  ] 
parties  defendants  to  raise  such  objections  as  they  should  be 
advised  (i).     This  evidence  was  now  objected  to  on  the  part  of 
the  defendants,  but  was  read  de  bene  esse.     The  object  of  it  was 
to  shew  that  the  claims  of  the  plaintiffs,  as  some  of  the  next 
of  kin,  were  recognised  by  the  defendants  so  long  ago  as  the 
year  1817,  and  that  the  plaintiffs  and  defendants  at  that  time 
concurred   in  endeavouring  to   satisfy  the  executors  of  their 
claims,  and  to  induce  the  executors  to  distribute  the  residue 
among  them  without  a  suit. 

It  was  admitted  at  the  Bar,  on  the  part  of  the  plaintiffs,  that 
there  was  no  case  against  the  defendant  Mary  Smith. 

Mr.   Kindersley  and  Mr.  Moore,  for   the   plaintiffs   [cited 
David  V.  Frowd  (2)  and  GiUespie  v.  Alexander  (3).]      There  is  a        [  397  ] 
distinct  allegation  in  the  bill  that  the  plaintiffs  were  ignorant  of 
the  proceedings  until  after  the  distribution  of  the  estate. 

Mr.  Pemberton  and  Mr.  Lynch,  contra  : 

The  circumstances  of  this  case  differ  entirely  from  those  in 
David  V.  Frowd ;  and  the  principle  upon  which  that  case  was 
decided  is  sufficient  to  displace  all  title  to  relief  on  the  part  of 
the  present  plaintiffs.    *    *    * 

The  case  was  new,  though  the  decision  went  upon  the  well  [  399  ] 
established  principle  that  a  man's  rights  shall  not  be  concluded 
by  a  distribution  of  property  in  which  he  is  interested,  made  in 
his  absence:  but  then  that  absence  must  be  involuntary,  and 
there  must  be  no  laches ;  and  it  is  a  total  misapprehension  of 
the  principle  upon  which  that  case  was  determined  to  suppose, 
that  the  decision  went  to  sanction  *so  monstrous  a  claim  as  that  [  *^oo  ] 
of  the  present  plaintiffs,  who  call  upon  parties  to  refund  the 
money  which  they  have  received  under  the  sanction  of  the  Court, 
after  having  voluntarily  looked  on  at  the  distribution  of  the  fund 

(1)  See  Sawyer  v.  Birehmore,   41      200). 

B.  B.  133  (3  My.  &  K  572).  (3)  27  E.  E.  35  (3  Euss.  130). 

(2)  36  B.   B.   308  (1  My.  ft  K 

n.R. — VOI-.  XLIV.  7 
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Sawtsb      without  attempting  to  enforce  their  alleged  rights,  and  continue 
BiEiouMo&iB.   to  lie  by  after  the  distribution  of  the  fund  for  a  period  of  nearly 
two  years. 

Mr,  Kinder  shy,  in  reply. 

June  26.       Thg  Masteb  OF  THE  BoLLs  (after  stating  the  facts  of  the  case) : 

From  the  commencement  of  the  suit,  instituted  in  1825,  until 
the  distribution  of  the  testator's  estate  in  July,  1831,  every  thing 
appears  to  have  been  regularly  conducted.  There  was  no  hurry 
or  precipitation.  Two  years  and  three  quarters  elapsed  between 
the  decree  directing  the  inquiry,  and  the  report  as  to  the  next  of 
kin.  More  than  an  additional  year  elapsed  between  the  date  of 
that  report  and  the  distribution  of  the  estate. 

At  the  end  of  nearly  two  years  after  the  distribution  of  the 
estate  the  persons,  who  obtained  the  money,  received  the  letter 
from  the  solicitor  of  the  present  plaintiffs,  dated  the  2nd  of 
May,  1883 ;  and,  that  letter  not  being  answered,  the  present  bill 
was  filed. 

The  parties  have  gone  into  evidence,  and  I  consider  it  to  be 
manifest,  from  the  letter  of  the  2nd  of  Mayy  1888,  that  the 
plaintiffs  knew  of  the  proceedings  during  their  progress ;  and, 
though  there  is  an  error  of  date  in  the  evidence  of  George 
Birchmore,  it  is  (with  the  exception  of  that  error)  consistent 
with  the  other  parts  of  the  case.  The  correspondence  shews 
[  *40i  ]  that,  long  before  the  ^proceedings  were  instituted,  the  defendants 
well  knew  that  the  plaintiffs  claimed  to  be  some  of  the  next  of 
kin  of  the  testator;  but  the  allegation  of  concealment  and 
intimidation  is  wholly  destitute  of  proof. 

The  rule  applicable  to  cases  of  this  nature,  as  stated  by 
Lord  Eldon  in  Gillespie  v.  Alexander  (i),  is  that  a  creditor  who 
does  not  come  in  till  the  executor  has  paid  away  the  residue  is 
not  without  remedy,  though  he  is  barred  the  benefit  of  the  decree. 
If  he  has  a  mind  to  sue  the  legatees,  and  bring  back  the  fund,  he 
may  do  so ;  but  he  cannot  affect  the  executor  at  all.  In  David 
V.  Frou'd  (2),  Sir  John  Leach  determined  that  the  next  of  kin, 
who  had  made  no  claim  till  after  the  fund  was  distributed,  might 

(1)  27  E.  B.  at  p.  40  (3  Buss.  136).     (2)  36  H.  E.  308  (1  My.  &  Keen,  200). 
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maintain  a  suit  to  compel  those  who  had  been  fomid  next  of  kin,      Sawtbr 
and  had  received  distribation,  to  refund.  Bibchmobe 

Bnt  all  cases  must  be  affected  by  their  peculiar  circumstances. 
The  claim  of  the  creditor  in  Gillespie  v.  Alexander  was  under 
inyestigation  in  the  Master's  office,  before  and  at  the  time  when 
the  order  was  made  to  distribute  the  fimd.  In  the  case  of 
David  V.  Frotcdy  the  proceedings  had  been  conducted  with 
extraordinary  rapidity.  The  plaintiff  did  not  know  of  the 
proceedings  till  after  the  distribution  had  taken  place,  and  she 
filed  her  bill  with  very  little  delay.  In  the  case  of  Greig  v. 
SomerriUe  (i)  there  had  been  considerable  delay,  but  the  claimant 
was  a  foreigner  (the  Emperor  of  Russia),  and  though  he  knew 
of  the  death  of  the  intestate  his  debtor,  the  advertisement  in 
the  London  Gazette  appears  to  have  been  the  only  evidence 
brought  to  charge  him  with  knowledge  of  the  proceedings. 

This  case  therefore  differs  materially  from  the  others.    The       [  ^02  ] 
plaintiffs  knew  of  the  proceedings,  instructed  solicitors  to  act  for 
them  in  prosecuting  their  claim,  but  take  no  proceedings  under 
the  decree,  and  no  proceedings  against  those  who  have  had  the 
benefit  of  the  decree,  till  more  than  two  years  after  the  distribution. 

I  think  that  under  such  circumstances,  if  there  was  nothing 
else  to  affect  the  case,  the  Court  ought  not  to  assist  parties  who 
so  act ;  but  here  the  defendants  knew  of  the  plaintiffs'  claims, 
and  it  is  alleged  that  those  claims  were  not  only  known  by 
the  defendants,  but  admitted  by  them  to  be  just ;  and  if  the 
fact  were  so,  I  think  that  the  plaintiffs,  notwithstanding  their 
own  n^ligence,  might  be  entitled  to  relief.  One  set  of  persons, 
knowing  that  the  right  of  which  they  claimed  the  benefit  was 
common  to  themselves  and  to  other  persons,  could  not,  on  the 
false  pretence  of  their  being  the  only  persons  entitled,  be  per- 
mitted to  avail  themselves  of  the  authority  of  the  Court  to  obtain 
the  whole  fund  for  themselves  to  the  exclusion  of  the  others 
whom  they  knew  to  be  equally  entitled. 

But  on  a  careful  examination  of  the  correspondence,  and  of 
the  proceedings  in  the  cause,  so  far  as  they  have  been  brought 

(1)  1  Ku88.  &  My.  338,  where  the  the  same  position  as  if  he  had  coin- 
creditor's  right  to  prove  was  qualified  menced  a  fresh  suit  for  payment  of 
by  the  direction  that  he  was  to  be  in     his  debt. — 0.  A.  S. 

7—2 
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sawybb  under  my  notice,  I  am  satisfied  that  at  the  time  when  the  first 
BiBCHMosE.  l>ill  was  filed,  and  before  the  decree,  none  of  the  twelve  persons 
claiming  to  be  next  of  kin  had  made  out  a  title.  For  the 
purpose  of  avoiding  trouble  and  expense,  and  to  induce  the 
executors  to  divide  the  fund,  any  of  the  claimants  were  probably 
willing  to  admit  the  claims  of  the  others ;  but  there  is  nothing 
to  shew  that  satisfactory  proofs  were  ever  adduced,  or  that  any 
party  agreed  to  admit  the  validity  of  the  claims  of  the  others 
notwithstanding  the  want  of  satisfactory  proofs. 
[  403  ]  Whether  the  plaintiffs  have  now  proved  that  they  are  next 

of  kin,  has  not  been  discussed  before  me ;  nor  is  it  necessary ; 
for,  under  the  circumstances  to  which  I  have  adverted,  consider- 
ing the  knowledge  which  the  plaintiffs  had  of  the  former 
proceedings ;  their  neglect  to  go  in  and  prosecute  their  claims ; 
the  lapse  of  time  after  distribution  before  the  present  suit  was 
instituted ;  the  failure  of  the  plaintiffs  to  establish  any  case 
of  concealment,  or  intimidation ;  or  any  conclusive  recognition 
by  the  defendants  of  the  validity  of  their  claims,  I  am  of  opinion 
that  the  plaintiffs  cannot  sustain  the  suit,  and  I  am  therefore 
compelled  to  dismiss  the  bill ;  and  as  the  defendants  have 
nothing  to  do  with  the  default,  if  any,  which  has  deprived  th'e 
plaintiffs  of  the  opportunity  of  making  out  such  claims,  if  any, 
as  they  may  have  been  justly  entitled  to,  I  must  dismiss  it 
with  costs. 


1837.  An  appeal  was  brought  against  his  Lordship's  decision  [which 

[  2  My.  &  Or.  ^  reported  in  2  Mylne  &  Craig,  611,  as  follows :] 

611] 

Sir  W.  Home  and  Mr.  Moore,  for  the  appeal. 

Mr,  Wigram  and  Mr,  Lynch,  contra  : 

With  respect  to  the  principles  which  govern  courts  of  equity,  in 
directing  monies  to  be  refunded,  where  such  monies  have  been 
paid,  under  an  order  or  decree  in  a  cause,  to  persons  who  are 
subsequently  discovered  not  to  have  been  entitled,  the  same 
authorities  were  referred  to  as  had  been  referred  to  in  the 
[  *612  ]  Court  below.  Upon  *the  effect  of  laches  and  acquiescence, 
Goodman  v.  Sayers  (i)  and  Govett  v.  Richmond  (2)  were  cited. 
(1)  22  E.  E.  112  (2  Jac.  &  W.  249).  (2)  40  E.  E.  56  (7  Sim.  1). 
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Sawteb 
r. 


The  Lord  Ghancellob  in  giving  judgment,  entered  into  a  minute 
and  elaborate  review  of  the  evidence  in  the  cause,  and  expressed  an  bibch^mobe. 
opinion  that,  upon  the  result  of  that  evidence,  a  knowledge  of  the     August  is. 
pendency  of  the  former  suit  was  not  conclusively  brought  home  to 
any  of  the  plaintiffs.     His  Lordship  then  proceeded  as  follows : 

In  this  state  of  circumstances,  I  think  it  would  be  very  unsafe 
to  conclude  the  claim  of  the  plaintiffs,  upon  such  evidence, 
without  giving  them  an  opportunity  of  further  inquiry.  I 
therefore  think  that  the  decree  for  dismissal  should  be  reversed  ; 
and  that  it  should  be  referred  to  the  Master  to  inquire,  whether 
the  plaintiffs  or  those  whom  they  represent,  or  any  of  them,  are 
any  of  the  next  of  kin  of  the  intestate  James  Clear ;  and  if  he 
shall  find  that  they  are  such  next  of  kin,  then  to  inquire  whether 
they,  or  any  and  which  of  fchem,  had  any,  and  what  notice  of  the 
suit  for  distributing  the  estate  of  the  said  James  Clear,  and  of  the 
proceedings  therein  ;  with  liberty  to  state  special  circumstances : 
costs  and  further  directions  to  be  reserved. 

If  the  latter  inquiry  should  be  answered  in  the  negative,  there 
will  be  no  obstacle  to  the  plaintiffs'  demand.  It  is,  therefore, 
unnecessary  for  me  at  present  to  observe  upon  the  other  facts  of 
the  case,  particularly  upon  the  circumstance  of  the  personal 
representative,  and  some  of  the  next  of  kin  co-operating,  as  it  is 
allied,  in  getting  a  report,  excluding  some,  of  whose  claim,  at 
least,  all  had  ample  notice.  Should  it  become  necessary  to 
consider  this  point,  the  Master's  report  will  probably  furnish 
materials  which  may  considerably  affect  the  question. 


BENNETT  v.  EEES. 

(1  Keen,  405—409.) 

In  suits  for  specific  performance  between  vendor  and  purchaser,  ever}" 
thing  oonnected  with  the  title  may  be  the  subject  of  the  usual  reference 
upon  motion  as  to  the  vendor's  title,  and  may  be  added  by  way  of  inquiry 
to  that  reference ;  but  the  Court  will  not  allow  any  inquiry  to  be  added 
as  to  matters  which  have  no  reference  to  the  title,  and  which  are  not 
admitted  by  the  answer. 

The  bill  was  filed  by  the  vendors  for  the  specific  performance 
of  a  contract  for  the  purchase  of  an  estate  by  the  defendant. 
The  answer  of  the  defendant  admitted  the  contract,  and  that  the 


1886. 
Aug.  4. 

Rolls  Court. 

Lord 
Lanodale, 

M.R. 

[  1  Keen, 
405] 
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Bbnvbtt  plaintiffs  had  delivered  to  him  an  abstract  of  their  title ;  bat  the 
REiea  defendant  said  he  was  advised  that  the  same  was  an  imperfect 
abstract,  inasmuch  as  there  was  nothing  to  shew  that  the  title 
disclosed  thereby  was  the  title  to  the  said  purchased  premises. 
And  the  answer  further  stated  that  the  plaintiff  had  never,  before 
the  filing  of  the  bill,  produced  any  or  sufficient  evidence  of  the 
identity  of  the  premises  which  were  the  subject  of  the  contract 
with  the  premises  mentioned  in  the  abstract.  And  the  defendant 
believed  that  the  plaintiff  had  not  at  any  time  up  to  that  period 
been  able  to  make  a  good  title  to  the  premises. 

A  motion  was  now  made,  on  the  part  of  the  plaintiffs,  that  it 
might  be  referred  to  the  Master  to  inquire  whether  a  good  title 
could  be  made  to  the  premises  in  question,  and  whether  the 
[  **06  ]  plaintiff  ever  and  when  delivered  *to  the  defendant  an  abstract 
of  their  title,  and  whether  the  same  was  a  perfect  abstract,  or  in 
any  and  what  way  deficient ;  and  if  deficient,  whether  the  defen- 
dant ever  and  when  made  any  objection  on  account  of  such 
deficiency,  and  whether  such  abstract  was  afterwards  perfected, 
and  when,  with  liberty  to  state  special  circumstances. 

In  support  of  the  motion  it  was  said  that,  it  being  extremely  prob- 
able in  this  case  that  the  only  question  between  the  parties  would 
be  ultimately  one  of  costs,  the  object  of  the  present  application  was 
to  save  the  expense  of  an  additional  reference  to  the  Master.  *   *   * 
[  407  ]  On  the  other  side,  it  was  contended  that  such  an  order  as  was 

now  asked  for,  on  the  part  of  the  vendor,  was  altogether  without 
precedent,  and  could  not,  consistently  with  the  established  practice, 
be  granted  by  the  Court.     *    *     * 

[  408  ]  Mr.  Kindersley  and  Mr.  Cooper,  in  support  of  the  motion. 

Mr.  Lloyd,  contra. 

The  Master  of  the  Bolls  : 

In  suits  for  specific  performance  between  vendor  and  pur- 
chaser, the  Court  has,  for  some  time  past,  been  in  the  habit, 
upon  admission  of  the  defendant  by  his  answer  that  there  is 
nothing  but  the  title  in  dispute,  of  directing  a  reference,  upon 
motion,  to  inquire  into  the  title;  and  even  before  answer  the 
title  will  be  referred,  when  no  objection  is  raised  by  the  defen- 
dant*    Every  thing  that  appears  to  be  connected  with  the  title 
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may  be  the  subject  of  that  reference.  I  think,  therefore,  that 
there  is  no  objection,  in  addition  to  the  ordinary  reference,  to  an 
inquiry  whether  the  defendant  objected  at  any  time  to  the  want 
of  evidenee  as  to  the  identity  of  the  premises.  As  to  the  inquiry 
whether  the  abstract  *was  perfect,  and  if  deficient,  in  what 
respects  its  deficiency  consisted,  and  whether  it  was  ever  per- 
fected, the  ordinary  rule  of  the  Court  does  not  justify  the 
introduction  of  that  part  of  the  proposed  reference.  It  was 
directed  by  Sir  John  Leach,  that  in  every  order  by  which  it  was 
referred  to  the  Master  to  inquire  whether  a  good  title  could  be 
made,  there  should  be  inserted  a  direction  that,  if  the  Master 
should  find  that  a  good  title  could  be  made,  he  should  inquire 
when  it  was  first  shewn ;  and  so  the  ordef  is  now  always  made, 
unless  for  some  reason  stated  at  the  time,  and  by  the  express 
direction  of  the  Court,  the  inquiry  as  to  the  time  when  a  good 
title  was  first  shewn  should  be  omitted. 

The  order    [contained  an  inquiry]   whether  the  plaintiff  can 

make  a  good  title  to  the  estate  in  question,  in  this  cause  agreed 

to  be  purchased  by  the  defendant,  and  when  such  title  was  first 

shewn,  and  whether  the  defendant  or  his  solicitor  ever  and  when 

required  of  the  plaintiffs  or  their  solicitor  any  and  what  evidence 

ot  the  identity  of  the  premises  in  the  abstract  with  the  premises 

purchased.     *     ♦    ♦ 


Bbnkett 

V, 

Bbbs. 


[  •iOO  ] 


DOUGLAS   V.   CONGREVE. 

(1  Keen,  410—428 ;  S.  C.  6  L.  J.  (N.  S.)  Ch.  51.) 

A  testator  gave  to  M.  S.  50,000/.  3  per  cent.  Consols,  to  be  transferred 
within  six  months  after  his  decease,  and,  after  giving  a  variety  of  specific 
and  pecuniary  legacies,  he  directed  that  the  duty  upon  all  the  pecuniary 
legacies  thereinbefore  bequeathed  should  be  paid  out  of  his  general 
personal  estate : 

Held,  that  the  legacy  of  the  stock  was  not  a  pecuniary  legacy,  and 
consequently  not  exempted  under  this  clause  of  the  will  from  the  payment 
of  legacy  duty. 


1836. 
Aug,  4. 

Bolls  Ofurt. 

Lord 
Lamodale, 

M.R. 

[410] 


Georob  Douglas,  the  testator  in  the  cause,  by  his  will,  dated 
the  12th  of  March,  1881,  after  directing  all  his  just  debts  to  be 


[412] 
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DouoLAB     fully  paid,  gave  and  bequeathed  to   Mrs.   Margaret  Stoddart, 
GoNOBBYB.    wife    of    Jaiiies   Douglas   Stoddart,    then   residing  with    him, 
50,0002.,  Three  per  cent.  Consolidated  Annuities,  to  be  trans- 
ferred within  six  months  after  his  decease  to  her,  or  as  she 
should  direct  for  her  own  sole  and  separate  use,  independent 
[  413  ]       of    her    husband ;     *     *     and,    after    giving    a    considerable 
number  of  pecuniary  legacies  to  the  persons  therein  named, 
he  directed   that  the  duty  upon   all   the    pecuniary  legacies, 
thereinbefore  bequeathed,   should  be  paid  out  of  his  general 
personal  estate.     *     *     * 
[  414  ]  The  testator  died  on  the  12th  of^  March,  1888,  and  his  will 

was  proved  by  William  Congreve  and  Ralph  Dunn,  two  of  tiie 
executors  named  therein. 

James  Douglas  Stoddart,  after  the  testator's  death,  assumed, 
by  the  King's  license,  the  name  of  Douglas. 

The  bill  was  filed  by  Margaret  Stoddart  Douglas,  by  her  next 
friend,  against  the  executors,  against  her  husband,  James  Douglas 
Stoddart  Douglas,  and  against  other  parties  interested  under  the 
will,  to  have  the  will  established,  and  the  trusts  thereof  carried 
into  execution. 

The  decree,  made  at  the  hearing,  directed  the  usual  accounts 
and  inquiries ;  and  on  the  cause  coming  on  for  further  directions 
[  415  ]  on  the  Master's  report,  *  *  [a  question  arose]  whether  the 
bequest  of  50,0002.  Three  per  cent.  Consols  was  to  be  considered 
as  a  pecuniary  legacy,  and,  as  such,  exempted  by  the  testator 
from  the  payment  of  legacy  duty.    ♦    *    * 

Mr.  Pemberton  and  Mr.  Griffith  Richards,  for  the  plaintiff : 

[  417  ]  *     *    A  gift  of  stock  is  a  gift  of  a  particular  species  of  annuity, 

and  entitles  the  legatee  to  the  value  of  the  stock,  as  much  as  a 
gift  of  any  other  annuity  entitles  the  legatee  to  call  for  the 
value  of  the  annuity.  It  is  a  pecuniary  legacy,  therefore ;  and, 
being  a  pecuniary  legacy,  it  is  exempted  by  the  testator  from 
the  payment  of  legacy  duty.     ♦    *     * 

[  420  ]  Mr.    Tinney  and    Mr.  Maclean,  for  the   trustees  of  the 

settlement. 


VOL.  XLiv.l         1886.     CH.     1  KEEN,  420—424. 


105 


Mr.  KaiderHley  and  Mr.  R.  D.  Thomson,  for  the  defendants, 
the  persons  entitled  in  remainder  to  the  residuary  estate : 

*  *  As  to  the  question  whether  the  legacy  of  the  60,000i. 
Three  per  cent,  stock  can  be  considered  as  a  pecuniary  legacy, 
it  has  been  decided  that  stock  will  not  pass  *under  the  word 
"money,"  or  words  equivalent  to  money:  Ommanney  v.  Butcher  (i), 
(josdeti  V.  Dotterill{2).     *     *     * 


Douglas 

V, 
COKaREVE. 


[  ♦421  ] 


Mr.  Pembertofiy  in  reply. 

The    Mastbb    of  the  Rolls   [after  disposing  of  some  other 
questions  which  had  arisen,  said]  : 

The  next  question  relates  to  the  legacy  duty  on  the  legacy  of 
50,000/.  Three  per  cent.  Consols.  The  testator  having  given  this 
legacy  of  stiock,  and  afterwards  several  legacies  of  sums  of  money, 
directs  thsit  the  duty  upon  his  pecuniary  legacies  shall  be  paid 
oat  of  his  general  personal  estate ;  and  the  question  is  whether 
the  legacy  duty  upon  the  Consolidated  Bank  Annuities  given  to 
the  plaintiff  is  to  be  paid  under  the  direction,  and  I  think  that 
it  is  not.  In  the  cases  of  Hotham  v.  Sutton  (3),  and  Ommanney  v. 
Butcher  iX),  it  was  held  that  stock  could  not  be  considered  as 
passing  or  described  by  the  word  money,  and,  having  regard  to 
those  authorities,  I  think  that  I  cannot  consider  a  legacy  of  a 
sum  of  stock  as  a  pecuniary  legacy.     *     ♦     * 

[The  remainder  of  the  judgment  deals  with  other  points  raised 
in  the  case.] 


[422] 


A^g.  4. 


[424 


NEALE  V.   MACKENZIE. 

(1  Keen,  474—486.) 

InsoWency  is  a  ground  upon  which  the  Court  will  refuse  spedfio  per- 
fonnanoe  of  an  agreement  to  grant  a  lease,  but  there  must  he  proof  of 
general  insolvency. 

A.  having  a  life  interest  in  premises  vested  in  trustees  who  had  a 
power  of  leasing,  agreed  to  grant  a  lease  for  twenty-one  years  to  B. 
The  trustees  refused  to  grant  a  lease  to  B.,  on  the  ground  that  he  was  in 


(1)  24  E.  B.  42  (T.  &  £.  260). 

(2)  36  B.  B.  244  (1  My.  &  E.  66). 


(8)  10  B.  B.  83  (16  Ves.  319). 


1837. 
Feb.  22. 

RolU  Court. 

Lord 
Lakgdalr, 

M.R. 

[474] 
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Nealb  insolyent  circumstances,  and  that  the  grant  of  such  lease  would  be  a 

r.  breach  of  trust  against  their  oebtuis  que  trust. 

Mackenzie.  rphe  Court  being  of  opinion  that  B.  was  entitled  to  specific  perform- 

ance, and  that  the  trustees  had  given  A.  some  authority  to  act,  ordered 
the  trustees  to  execute  a  lease  to  B.  to  the  extent  of  A.'s  interest. 

The  bill  was  filed  by  Thomas  Neale  against  the  defendant 
John  Andrew  Mackenzie,  and  the  defendants  Archibald  Corbett 
and  John  Carr  ;  and  it  prayed  for  the  specific  performance  of  an 
agreement  by  the  defendant  Mackenzie  to  grant  to  the  plaintiff  a 
lease  of  the  premises  in  question,  for  seven,  fourteen,  or  twenty- 
one  years,  at  a  rent  of  652.,  and  that  the  defendant  Mackenzie 
might  procure  all  other  (if  any)  necessary  parties  to  execute 
such  lease,  and  that  he  might  make  compensation  to  the  plaintiff 
in  respect  of  the  matters  mentioned  in  the  prayer. 

The  premises  comprised  in  the  agreement,  consisting  of  a 
house  with  a  garden  and  orchard  at  Higham  Hill,  together 
with  eight  acres  of  land,  were  devised  by  John  Ingleby  to  the 
defendants  Corbett  and  Carr  as  trustees  in  trust  for  his  daughter 
Ellen  Ingleby  [who  afterwards  became  the  wife  of  the  defendant 
J.  A.  Mackenzie],  and  after  her  decease  for  her  children ;  and 
the  trustees  were  empowered,  with  the  consent  of  the  person  or 
persons  beneficially  entitled  in  possession  to  the  receipt  of  the 
rents  and  profits  of  the  devised  estates,  to  demise  all  or  any 
part  thereof  to  any  person  or  persons  for  any  term  of  years  not 
exceeding  twenty-one  years,  subject  to  the  usual  restrictions. 

[The  facts  of  the  case  are  sufficiently  stated  in  the  following 
judgment.] 
[  476  ]  In  October,  1884,  the  plaintiff  filed  his  bill,  and  upon  the 

answer  coming  in,  it  appearing  that  the  property  was  vested 
in  the  trustees  Corbett  and  Carr,  he  amended  his  bill  by  making 
the  trustees  parties. 

[  478  ]  Mr.  Pemberton  and  Mr.  Wilbraham,  for  the  plaintiff. 

[  479  ]  Mr.  Kindersley  and  Mr.  Loftus  Wigranif  for  the  defendant 

Mackenzie  [cited  Buckland  v.  Hall  (i),  Price  v.  Assheton  (2)]. 

[  481  ]  Mr.  Bayley,  for  the  trustees. 

(1)  7  R.  E.  1  (8  Ves.  92).  (2)  41  R.  R.  222  (1  Y.  &  C.  441). 
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Mr.  Pemberton,  in  reply.  Nkalb 

V. 

[The    arguments    of    counsel    sufiSciently   appear    from   the    Mackenzie. 
judgment.] 

The  Master  of  thb  Rolls  :  [  ^82  ] 

It  appears  that,  under  the  will  of  John  Ingleby,  the  father 
of  Mrs.  Mackenzie,  the  property  in  question  was  given  to  the 
defendants   Corbett   and    Carr  as  trustees  in   trust    for  Mrs. 
Mackenzie  during  her  life,  and,  after  her  decease,  in  trust  for 
her  children.     Mrs.  Mackenzie  married  in  the  year  1832,  and 
in  consequence  of  that  marriage  Mr.  Mackenzie  became  entitled, 
in  right  of  his  wife  during  their  joint  lives,  to  this'  properly. 
If  Mrs.  Mackenzie  survived  her  husband,  she  would  be  entitled, 
for  her  life ;   and  if  she  died  in  his  lifetime,   the  beneficial 
interest  in  the  property  would  belong  to  her  children.     Mr. 
Mackenzie,  being  thus   in   possession   of   the   property,  let   a 
portion  of  it  to  Mr.  Charlton  as  tenant  from  year  to  year  ;  and 
being  desirous  to  procure  a  tenant  for  the  rest  he  employed 
Mr.  Cooper,  an  auctioneer,  to  let  it.    What  were  precisely  the 
facts  which  took  place  at  this  time,  it  is  difficult  to  collect  from 
the  statements  made  by  the  several  parties.      Mr.  Mackenzie 
states,  in  his  first  answer,  that  both  the  ^trustees  requested      [  *48S  ] 
him  to  find  a  tenant ;  but,  in  his  second  answer,  he  says  that 
this  was  a  mistake,  and  that  he  was  so  requested  by  Mr.  Carr 
only.    In  the  answer  of  the  trustees,  Carr  states  that,  in  the 
coarse  of  conversation,  Mackenzie  mentioned  that  the  premises 
were  unoccupied,  and  that  he  (Carr)  thereupon  said  he  wiahed 
they  were  let.    Whatever  the  real  state  of  the  case  was  as  to  this 
point,  an  agreement  was  entered  into  on  the  26th  of  June,  1833^ 
between  Mackenzie  and  the  plaintiff. 

By  that  agreement  Neale  was  to  be  tenant  for  a  year  at  70Z., 
and  he  was  to  have  the  option,  at  the  expiration  of  that  year, 
of  taking  a  lease  at  seven,  fourteen,  or  twenty-one  years,  at  a 
rent  of  651.  a  year.  Certain  repairs  were  to  be  performed  by 
these  parties  respectively ;  the  internal  repairs  by  the  plaintiff, 
and  the  external  by  Mackenzie.  Neale  was  actually  let  into 
possession  of  all  the  property  except  the  portion  of  land  occupied 
by  Charlton ;  and  no  complaint  was  made  against  him  that  he 
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Nbale  did  not  perform  his  part  of  the  agreement.  He  continued  in 
mackknzib.  poBsession  until  the  month  of  February,  1884,  when  a  warrant 
of  distress  was  sent  into  his  house,  and  not  withdrawn  till  pay- 
ment was  received  of  the  sum  of  85Z.,  which  would  have  been 
the  amount  of  rent  due,  had  the  plainti£f  been  in  possession 
of  the  whole  of  the  premises.  This  conduct  on  the  part  of 
Mackenzie  was  naturally  complained  of,  and  an  action  was 
brought  for  the  illegal  distress,  and  damages  recovered.  This 
proceeding  is  no  further  material  in  the  present  case  than  as 
it  marks  the  disposition  which  at  this  time  existed  between 
the  parties. 

In  May,  1884,  Neale  gave  notice  that  he  should  call  for  a 
lease  in  pursuance  of  the  agreement.  In  answer  to  that  com- 
munication, he  was  told  that  Mackenzie  had  no  right  to  grant 
a  lease,  inasmuch  as  the  property  was  vested  in  trustees  for 

[  **^^  ]  Mrs.  Mackenzie ;  and  the  ""consequence  was  that  this  bill  was 
filed.  Mackenzie  resists  the  specific  performance  of  the  agree- 
ment upon  the  ground  I  have  mentioned,  and  also  because  the 
plaintiff,  as  he  alleges,  is  in  insolvent  circumstances ;  and  he 
particularly  alleges  the  fact  of  the  plaintiff  having  deserted  the 
house  which  he  rented  of  Mr.  Waddilove  without  paying  his 
rent.  The  bill  having  been  amended  to  bring  the  trustees 
before  the  Court,  a  second  answer  was  put  in  by  Mackenzie 
in  which  he  alleges  other  circumstances,  with  a  view  to  shew 
the  insolvency  of  the  plaintiff.  It  appears  from  the  evidence 
that  Neale,  in  the  years  1822  and  1826,  entered  into  composi- 
tions with  his  creditors,  and  that  in  the  year  1888,  about  the 
time  that  he  entered  into  this  agreement,  upon  quitting  the  house 
which  he  then  occupied  in  Shoreditch  he  prevailed  upon  his 
landlord  to  accept  a  composition  of  60/.,  for  an  arrear  of  rent, 
amounting  to  81/.  5«.,  then  due  to  him,  and  that  of  that  sum 
of  60/.  only  10/.  has  been  actually  paid.  It  appears  also  that 
the  rates  and  taxes  were  not  paid  at  the  time  he  quitted 
the  house,  and  that  process  was  issued  against  him  to  compel 
payment. 

These  circumstances,  it  is  said,  afford  such  evidence  of  the 
insolvency  of  the  plaintiff,  that  the  Court  ought  not  to  consider 
him  entitled  to  compel  specific  performance  of  this  agreement. 
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I  do  not  say  that  insolvency  would  not  be  a  ground  upon  which  Nealb 
the  Court  would  refuse  specific  performance,  but  the  insolvency  Mackenzie. 
must  be  proved  in  some  satisfactory  manner.  It  is  not  neces- 
sary that  the  party  should  be  proved  to  have  taken  the  benefit 
of  the  Insolvent  Debtors*  Act,  or  that  he  should  have  given  up 
all  his  property  for  the  benefit  of  his  creditors  ;  but  there  must 
be  such  proof  of  general  insolvency  as  the  Court  can  act  upon, 
and  as  Judges  upon  great  consideration  have  ^deemed  sufficient  [  *485  ] 
k>  indicate  that  state  of  circumstances ;  and  there  does  not 
appear  to  me,  in  the  present  case,  to  be  such  evidence  of  general 
insolvency  as  can  induce  me  to  say  that  the  plaintiff  is  not  in 
a  situation  to  perform  the  covenants  contained  in  this  lease. 
On  the  other  hand,  there  is  the  evidence  of  three  persons  of 
onimpeachable  character,  one  of  whom  has  been  a  surety  for  the 
plaintiff  to  the  amount  of  1,0002.  since  the  year  1888,  who  speak  to 
their  having  had  dealings  with  him  for  many  years,  and  to  their 
opinion  of  his  responsibility  in  terms  which  are  entitled  to  the 
more  weight,  because  they  are  not  exaggerated.  As  to  the  com- 
positions i?7hich  he  made  with  his  creditors  in  the  years  1822 
and  1826,  I  do  not  think  that  I  ought  to  advert  to  them.  How 
can  those  circumstances  be  material,  if  he  has  conducted  himself 
properly  since  that  time  ?  I  think,  therefore,  that  the  defendant 
Mackenzie  is  not  entitled  upon  the  alleged  ground  of  the  plaintiff's 
insoIvoKicy  to  resist  the  specific  performance  of  this  agreement, 
and,  as  against  him,  the  plaintiff  is  entitled  to  the  relief  which 
be  prays. 

The  next  question  is,  whether  the  plaintiff  is  entitled  to  relief 
as  against  the  trustees,  in  respect  of  any  other  interest,  except 
the  interest  of  Mackenzie.  It  appears  that  the  trustees  left 
Mackenzie  in  possession  of  the  property,  and  that  they  per- 
mitted him  to  let  a  portion  of  it  to  Charlton.  They  were  aware, 
also,  of  some  agreement  entered  into  by  Mackenzie ;  but  I  do 
not  think  the  facts  shew  that  they  had  any  intention  of  trusting 
Mackenzie  with  the  disposal  of  any  interest  beyond  his  own,  or 
that  they  are  bound  by  any  part  of  the  agreement  that  affects 
the  interest  of  Mrs.  Mackenzie  if  she  should  survive  her  husband, 
or  the  interest  of  the  children  after  her  death.  The  agreement, 
therefore,  most  be  specifically  performed  so  far  as  affects  the 
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Mackenzie. 
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interest  *ot  Mr.  Mackenzie,  and  no  further.  The  coBts  of  the 
suit  must  be  paid  by  the  defendant  Mackenzie;  those  of 
the  trustees  by  the  plaintiff  in  the  first  instance,  and  then  over 
to  him  by  the  defendant  Mackenzie. 


1886. 

May  25,  27, 

30. 

Jvly  4. 

Rolls  Court. 

Lord 
Lavodalb, 

M.R. 


ATTORNEY-GENERAL   v.   ASPINALL. 

(1  Keen.  5i3-544.) 
[Bbversed  on  appeal,  as  reported  in  2  My.  &  Cr.  618,  to  be 
contained  in  a  later  volume  of  the  Revised  Reports.] 


1837. 
March  6,  8. 

RolU  Court. 
Lord 

LA170DALB, 

M.R. 

[545] 


[646] 


PALMER  V.   GRAVES  (1). 

(1  Keen,  645-^551 ;  8.  C.  1  Jur.  164.) 

Under  a  general  testamentary  direction  to  pay  debts,  followed  by  a 
direction  for  pa3niient  thereof  out  of  the  rents  and  profits  of  the  testator's 
real  estate  accruing  at  his  death,  the  implied  charge  is  limited  to  the 
particular  rents  and  profits  thus  indicated. 

The  bill  was  filed  by  Robert  Palmer  on  behalf  of  himself 
and  all  other  the  creditors  of  James  Graves,  deceased,  against 
John  Graves,  the  executor  of  the  deceased  testator,  and  parties 
interested  under  his  will. 

The  testator  commenced  his  will  with  the  following  words : 
''  In  the  first  place,  I  direct  my  just  debts,  funeral  expenses,  and 
the  charges  of  proving  this  my  will  to  be  duly  paid."  [And 
after  making  several  specific  devises]  he  gave,  devised,  and 
bequeathed  unto  his  son,  John  Graves,  his  heirs,  executors, 
administrators,  and  assigns,  all  the  rest,  residue,  and  remainder 
of  his  freehold  and  personal,  and  other  his  property,  estate,  and 
effects,  not  therein  specifically  devised  and  bequeathed ;  and  he 
gave  and  bequeathed  unto  the  said  John  Graves,  his  executors 
and  administrators,  his  silver  service  of  plate,  consisting  of  a 
teapot,  sugar  basin,  and  cream  ewer,  together  with  the  rents  and 
profits  of  his  freehold  and  leasehold  hereditaments  and  premises, 


(1)  Corser    v.    Carttvright    (1873)      in  H.  L.,  L.  R. 
L.  E.  8  Ch.  971.  974,  29  L.  T.  596;      Ch.  605. 


7  H.  L.  731,  45  L.  J. 
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dae  and  accruing  up  to  what  is  commonly  termed  a  quarter  day, 
which  should  ensue  next  after  his  decease ;  which  rents  and 
profits  he  charged  with  the  payment  of  his  said  debts,  funeral 
expenses,  and  the  ^charges  of  proving  his  will ;  and  the  testator, 

after  making  some  other  bequests,  appointed  John  Graves  sole 

executor  and  residuary  legatee  of  his  will.    *     *     * 

The  question  raised  in  the  cause  was,  whether,  according  to 

the  true  construction  of  the  will,  the  testator's  real  estate  was 

charged  with  the  payment  of  his  debts. 

Mr.  Bacon,  for  the  plaintiflF,  submitted  that  the  introductory 
words  of  the  will  created  a  charge  upon  the  testator's  real  estates 
for  the  payment  of  his  debts.     *     *     * 

Mr.  Chandiess  and  Mr.  Rogers,  contra.     *     ♦     * 

Mr.  Bacon,  in  reply.     *     *     * 

The  Master  of  the  Bolls     *     *     on  a  subsequent  day  gave 
the  following  judgment  on  the  question  as  to  the  charge : 

The  question  reserved  in  this  case  is,  whether  the  testator  has, 
by  his  will,  charged  all  his  real  estates  with  the  payment  of  his 
debts.  He  commences  his  will  by  saying,  *^  In  the  first  place,  I 
direct  my  just  debts,  funeral  expenses,  and  the  charges  of  proving 
this  my  will,  to  be  duly  paid."  These  words,  if  not  limited  or 
controlled  by  any  thing  else  in  the  will,  are  sufficient  to  con- 
stitute a  charge  of  all  the  real  estates  with  the  payment  of  debts ; 
not  a  clear  express  charge  upon  all  the  testator's  lands,  but  a 
chai^  by  implication,  capable  of  being  explained  by  subsequent 
words,  or  a  subsequent  provision  for  the  payment  of  the  debts. 

The  testator,  after  employing  the  words  I  have  stated,  pro- 
ceeds to  make  several  devises  and  bequests,  and  then  gives  and 
bequ^ths  unto  John  Graves  a  small  quantity  of  silver  plate, 
together  with  the  rents  and  profits  of  his  freehold  and  leasehold 
premises  due  and  accruing  up  to  what  is  commonly  termed  a 
quarter  day,  which  should  ensue  next  after  his  decease,  ''  which 
rents  and  profits  I  charge  with  the  payment  of  my  said  debts, 
funeral  expenses,  and  the  charges  of  proving  this  my  will."  The 
will  contains  nothing  else  from  which  the  testator's  intention,  as 


Palmkb 

V. 

Graves. 


[  *547  ] 


[649] 
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to  the  payment  of  his  ^debts,  can  be  collected,  and  on  the 
authority  of  Thomas  v.  Britnell  (i)  suid  Douce  v.  Lady  Torring- 
ton  (2),  I  think  the  general  charge  by  implication  is  controlled  by 
the  specific  charge  made  in  the  subsequent  part  of  the  will. 

I  am,  therefore,  of  opinion  that,  upon  the  whole,  there  is  no 
general  charge  upon  the  testator's  real  estate  for  the  payment  of 
his  debts  (8). 


1837. 
March  4. 

BolU  Court, 

Loid 
Lanodale, 

M.R. 

[651] 


[S52] 


WHEATLEY  v.   PUBE. 

(1  Keen.  561—558;  8.  C.  6  L.  J.  (N.  S.)  Ch.  196 ;  1  Jur.  133.) 

A  sum  of  2,0002.  was  by  the  direction  of  H.  0.  carried  by  her  bankers 
to  an  account  in  the  name  of  herself  as  trustee  for  the  plaintifFs ;  the 
bankers  gave  a  promissory  note  for  the  amount  payable  fourteen  days 
after  sight  with  interest  at  2^  per  cent,  to  H.  0.,  trustee  for  the  persons 
therein  named.  After  the  death  of  H.  O.  her  executors  received  from 
the  bankers  the  sum  secured  by  the  promissory  note : 

Held,  that  the  transaction  amounted  to  a  complete  declaration  of  trust, 
and  that  the  executor  was  a  trustee  for  the  plaintiffs  in  whose  favour  the 
trust  was  declared. 

Harriet  Oliver,  by  her  will,  dated  the  Ist  of  September,  1825, 
bequeathed  to  George  Oliver  and  Susan  Oliver  the  sum  of  2,000Z. 
and  other  benefits,  and  appointed  Simpson,  since  deceased,  and 
the  defendant  Purr,  executors  of  her  will. 

In  September,  1826,  Susan  Oliver  intermarried  with  John 
Wheatley :  she  died  on  the  16th  of  July,  1881,  in  the  life-time 
of  the  testatrix,  leaving  three  children,  issue  of  the  marriage, 
who  were  the  infant  plaintiffs,  John  Richardson  Wheatley, 
Susanna  Mary  Wheatley,  and  Harriet  Wheatley. 

In  the  year  1888  the  testatrix  Harriet  Oliver  had  in  the  hands 
of  her  bankers  Messrs.  Oakes  &  Go.  of  Sudbury  in  Suffolk^  the 
sum  of  8,0002.,  upon  which  sum  the  bankers  allowed  her  interest 
at  2^  per  cent.  In  the  month  of  June  in  that  year  she  gave 
notice  to  Messrs.  Oakes  &  Co.,  by  Charles  Partridge,  her  con- 
fidential servant,  that  she  would  draw  out  the  sum  of'  S,OOOZ.  so 
deposited  in  the  month  of  July  following.  She  accordingly,  on 
the  1st  of  July,  delivered  to  Partridge  a  promissory  note  for 
8,0002.,  which  had  been  given  by  the  bankers  in  acknowledgment 

(1)  2  Ves.  Sen.  313.  (3)  And  see  Braithwaite  v.  Britain, 

(2)  39  B.  B.  308  (2  My.  &  K.  600).      ante,  p.  56. 
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of  the  deposit,  and  she  desired  him  to  deliver  the  same  to  the  Whkatlby 
bankers,  and  to  direct  the  bankers  to  place  2,000Z.  in  the  joint  pdbb. 
names  of  the  plaintiffs  and  her  own  (i),  as  trustee  for  the  plaintiffs, 
and  to  bring  back  the  remaining  1,OOOZ.  with  the  interest  accrued 
thereon.  Partridge  executed  these  instructions,  and  the  sum  of 
2,0O0Z.  was  entered  in  the  books  of  the  bankers,  to  the  account 
of  Harriet  Oliver,  as  trustee  for  John  Richardson  Wheatley^ 
Mary  Wheatley,  and  Harriet  Wheatley,  and  the  following  receipt 
or  order  given  for  it : 

"  SuDBUBY  Bank,  July  Ist,  1883. — Fourteen  days  after  sight  I 
promise  to  pay  Mrs.  Harriet  Oliver,  trustee  for  John  Bichardson 
WTieatley,  Mary  Wheatley,  and  Harriet  Wheatley  (i),  or  order,  two 
thousand  pounds,  with  interest  at  2^  per  cent.  For  Oakes, 
Brown,  Moore,  and  Hanbury.     (Signed)  Daniel  H anbury." 

A  receipt  for  this  promissory  note  was  signed  by  Mrs.  Oliver, 
and  given  to  the  bankers. 

Harriet  Oliver  died  on  the  7th  of  January,  1884,  possessed  of 
the  above-mentioned  promissory  note,  and  her  will  was  duly 
proved  by  James  Purr  alone,  who  possessed  himself  of  her 
personal  estate ;  and  he  obtained  payment  from  Messrs.  Oakes 
&  Co.  of  the  sum  of  2,0002.  *and  interest,  in  discharge  of  the  [  *558  ], 
promissory  note.  The  money  so  received  was  invested  by  the 
executor  in  the  8  per  cent.  Consols,  in  his  own  name. 

The  bill  was  filed  by  the  infant  plaintiffs,  by  John  Wheatley,  their 
hther  and  next  friend,  and  it  prayed  a  declaration  that  Harriet 
Oliver  was  a  trustee  of  the  2,000Z.  and  interest  for  the  plaintiffs,  and 
that  sueh  principal  sum  and  interest  might  be  paid,  or  the  stock  in 
which  tbe  same  had  been  invested  transferred  into  the  name  of  the 
Accountant-Greneral  in  trust  for  the  benefit  of  the  plaintiffs  ;  and 
it  further  prayed  for  the  usual  reference  as  to  their  maintenance. 

It  appeared  by  the  evidence  of  Partridge  (i)  and  Pratt,  the  prin- 
cipal clerks  of  Messrs.  Oakes  &  Co.,  that  Mrs.  Oliver,  on  directing 
Partridge  (i)  to  give  notice  to  the  bankers  that  she  intended 
to  draw  oat  the  S,OOOZ.,  had  expressed  to  Partridge  her  desire 
that  2,0002.  out  of  the  8,000/.  should  be  placed  in  the  bank  for 

(1)  The  learned  reader  will  obeeTve      agree  with  the  document  set  out  and 
the  discrepanciee  in  the  report.    The      with  the  judgment. — ^F.  P. 
head-note  has  been  amended  so  as  to 
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Wheatley  the  benefit  of  Mrs.  Wheatley's  children ;  that  Partridge,  when  he 
PuRB.  gave  notice  of  her  intention  to  the  bankers,  inquired  how  her 
wishes  could  be  accomplished ;  and  that  Pratt  suggested  to 
Partridge  that  Mrs.  Oliver  might  have  a  promissory  note  payable 
to  her  as  trustee  for  the  children,  and  that  the  old  promissory 
note  must  be  given  up,  and  a  new  one  to  that  effect  prepared. 

The  question  in  the  cause  was,  whether  the  defendant  was  a 
trustee  for  the  plaintiffs,  or  for  the  next  of  kin,  Mrs.  Oliver  having 
died  intestate  as  to  her  residuary  estate ;  and  that  depended  upon 
the  question  whether  the  intention  of  Mrs.  Oliver,  (which  was  not 
disputed),  to  create  a  trust  for  the  plaintiffs  had  or  had  not  been 

perfected. 

*  ♦  ♦  *  # 

[  BM  ]  Mr,  Pemherton  and  Mr.   Pigott,   for  the   plaintiffs   [cited 

Ex  parte  Pye  ;  Ex  parte  Dubost  (l)]. 

[  556  ]  ^^^  Barber  and  Mr.  Jeremy^  contra : 

There  can  be  no  doubt  of  the  intention  of  Mrs.  Oliver  to  create 
a  trust ;  but  the  trust  was  not  perfected  by  any  act  done  in  her 
life-time ;  and  the  consequence  was  that  the  bankers  found  it 
impossible  to  resist  the  demand,  made  by  the  executor,  for  the 
sum  secured  by  this  promissory  note,  as  part  of  Mrs.  Oliver's 
personal  estate.  [They  cited  Antrobus  v.  Sniith  (2),  Gaskell  v. 
Gaskell  (3),  Tate  v.  Hilbert  (4),  and- other  cases  of  the  failure  of 
imperfect  gifts  (5).] 

[  566  ]  Mr.  Pemberton,  in  reply : 

[  *657  ]  In  all  the  cases  cited  on  the  other  side,  except  *0a8kell  v. 

Gaskell,  something  was  wanting,  to  render  the  act  a  complete 
declaration  of  trust,  and  therefore  the  intended  gift  failed.  *  ♦ 
The  testatrix,  by  a  declaration  of  trust,  converted  herself  into  a 
trustee  for  the  benefit  of  the  infant  plaintiffs. 

[  B58  ]       The  Master  of  the  Eolls  (after  stating  the  facts  of  the  case) : 

The  question  is,  whether  in  the  acts  done  by  Mrs.  Oliver,  for 
the  purpose  of  constituting  herself  a  trustee  for  the  benefit  of 

(1)  11  R.  R.  173  (18  Vee.  140).  {Milray  v.  Ltyrd,  4  D.  G.  F.  &  J.) 

(2)  8  B.  B.  278  (12  Yes.  39).  between  an  imperfect  gift  and  an 

(3)  2  Y.  &  J.  502.  imperfect  voluntary  trust  was  not 

(4)  2  R.  R.  175  (2  Ves.  Jr.  111).  clearly  appreciated  at  the  date  of 
(6)  The  distinction  now  establi^ed  this  decision. — 0.  A.  S, 
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Mrs.  Wheatley's  infant  children,  any  thing  was  wanting  to 
accomplish  her  purpose.  I  am  of  opinion  that  she  did  constitute 
herself  a  trustee  for  the  infant  children,  and  that  a  trust  was 
completely  declared  so  as  to  give  to  the  plaintiffs  a  title  to  the 
relief  which  they  claim.  Upon  the  death  of  Mrs.  Oliver,  th^ 
bankers  were  called  upon  to  pay  the  money  by  her  executor,  who 
had  undoubtedly  a  right  to  claim  it,  in  his  character  of  legal 
personal  representative,  upon  whom,  if  Mrs.  OUver  was  a  trustee, 
the  trust  devolved.  The  executor  received  the  money,  as  part  of 
the  general  assets  of  the  testator.  Those  assets  it  was  his  duty 
to  defend  against  the  claim  of  the  plaintiffs,  until  their  right 
should  be  ascertained,  and  he  has  acted  very  properly,  therefore, 
in  refusing  to  part  with  the  fund,  without  the  authority  of 
the  Court. 


Whbatlet 

V, 
PUBB. 


SHAW   V.   BORREE(l). 

(1  Keen,  559—578;  S.  C.  5  L.  J.  (N.  S.)  Ch.  364.) 

A  general  direction  by  will  for  the  payment  of  debts  overrides  specific 
dispositionB  of  particular  property. 

A  ptiTchaaer  is  not  bound  in  such  case  to  inquire  as  to  the  insufficiency 
of  any  assets  not  specificaUy  disposed  of,  nor  is  he  responsible  for  the 
application  of  his  own  purchase-money  paid  by  him  to  the  executors. 

Thb  bill  was  filed  for  the  purpose  of  compelling  the  specific 
performance  of  an  agreement,  whereby  the  defendant  contracted 
to  purchase  a  certain  advowson  from  two  of  the  plaintiffs. 

The  advowson  in  question  was  devised  by  Sir  George  Gregory 
Shaw,  and  upon  the  construction  of  his  will,  dated  the  18th  of 
April,  1881,  the  question  of  title  arose. 

The  will  commenced  as  follows  :  "  First,  I  direct  all  my  just 
debts,  funeral  and  testamentary  expenses  to  be  paid  and  dis- 
charged with  all  convenient  speed,  after  my  decease ;  and  I  give 
and  devise  all  that  the  advowson  and  right  of  patronage  of  and 
to  the  rectory  or  living  of  Hurstperpoint,  in  the  county  of  Sussex, 
with  the  rights,  members,  and  appurtenances  thereof,  imto  and 
to  the  use  of  my  son  John  Eenward  Shaw  and  John  Cornwall, 


(1)  See  Bail  v.  HarHs,  4  My.  &  Cr. 
264,  and  see  now  22  &  23  Yict.  c.  35, 
m.  14 — 18,  which  makes  the  concur- 


rence of  the  executors  unnecessary  in 
some  cases. — 0.  A.  S. 
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Augutt  5. 
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Lord 
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Shaw  ♦their  heirs  and  assigns,  but  upon  trust,  nevertheless,  that  they, 
BoRBKB.  or  the  survivor  of  them,  or  the  heirs  or  assigns  of  such  survivor, 
[  *560  ]  shall  and  do  present  my  youngest  son,  Robert  William  Shaw,  to 
the  same,  when  and  as  the  same  rectory  or  living  shall  become 
vacant,  and  subject  thereto  upon  trust  that  they,  my  said 
trustees,  or  the  survivors,  &c.  do  sell  and  absolutely  dispose  of 
the  said  advowson  and  right  of  patronage,  either  by  public  sale 
or  private  contract,  as  they  or  he  may  think  fit,  and  do  and 
shall  pay  the  monies  to  arise  by  such  sale,  after  defraying 
expenses,  unto  and  equally  between  all  my  daughters,  who  shall 
be  then  single  and  unmarried,  in  equal  portions  share  and  share 
alike."  And  the  testator  directed  that  the  receipts  of  the  trustees 
should  be  a  good  discharge  for  the  purchase-money,  and  that  the 
purchaser  or  purchasers  should  not  be  liable  or  accountable  for 
the  application,  misapplication,  or  non-application  thereof.  The 
testator  then  gave  a  certain  leasehold  estate  and  furniture  to 
trustees,  upon  trust  to  permit  his  eldest  unmarried  daughter  to 
have  the  use  thereof  during  her  life,  if  she  so  long  continued 
unmarried,  and  after  her  decease,  or  marriage,  which  should  first 
happen,  upon  trust  to  permit  his  second^  third,  and  all  other  his 
unmarried  daughters,  severally  and  successively,  to  have  the  use 
thereof ;  and  after  the  decease  or  marriage  of  all  his  daughters, 
in  trust  for  his  son  John  Eenward  Shaw,  if  he  should  be  then 
living,  but  if  not,  then  in  trust  for  his  eldest  son,  for  the  time 
being,  his  executors,  administrators,  and  assigns.  To  this  bequest 
of  the  leasehold  estate  and  furniture,  there  was  annexed  a  power 
of  sale  to  be  exercised  under  certain  circumstances,  with  direc- 
tions that  the  purchaser  should  not  be  liable  to  see  to  the 
application  of  the  purchase-money.  And  after  the  death  of  his 
wife,  the  testator  appointed  and  devised  his  manors,  messuages, 
lands,  and  hereditaments  whatsoever,  to  Maximilian  Dudley 
[  'sei  ]  Digger  Dalison,  *and  John  Cornwall,  and  their  heirs,  upon  trust, 
with  all  convenient  speed,  after  the  death  of  the  testator's  wife, 
to  convey  and  settle  the  same,  to  the  use  of  his  eldest  son  John 
Kenward  Shaw,  and  the  heirs  male  of  his  body ;  and,  for  want  of 
such  issue,  to  his  two  grandsons,  and  the  heirs  male  of  their 
respective  bodies,  with  several  remainders  over ;  and  after  giving 
his  jewels  to  his  wife  absolutely,  he  gave  his  plate  and  household 
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goods.  Sec.,  described  in  his  will  as  belonging  to  his  mansion-  Shaw 
house  at  Kenward,  to  his  wife,  for  her  life,  and  after  her  death,  bobbbb. 
to  the  trustees,  Dalison  and  Cornwall,  upon  trust  to  permit  the 
same  to  be  used  by  the  person  who,  by  virtue  of  the  will,  should, 
for  the  time  being,  be  entitled  to  the  mansion-house  at  Eenward, 
to  the  intent  that,  as  far  as  the  rules  of  law  and  equity  would 
permit,  the  same  might  be  as  heir-looms  for  the  benefit  of  the 
successive  owners  of  the  mansion-house ;  and  for  that  purpose 
the  testator  declared  that  the  same  should  not  vest  absolutely 
in  the  child  of  any  of  his  children,  until  such  child  should 
attain  the  age  of  21  years.  And  the  testator,  after  giving  direc- 
tions respecting  his  farming  stock,  and  giving  to  his  wife  all 
other  his  personal  estate  not  before  disposed  of,  appointed  John 
Eenward  Shaw,  (who  was  one  of  the  trustees  of  the  advowson,) 
Bobert  William  Shaw,  (the  son  who  was  to  be  presented  with  the 
living,  when  it  became  vacant,)  and  John  Kenward  Shaw  Brooke, 
executors  of  his  will. 

The  testator  died  in  the  month  of  October,  1881,  and  his  will 
was  proved  by  the  executors  named  therein. 

The  contract  was  entered  into  by  the  plaintiffs.  Sir  John 
Eenward  Shaw  and  John  Cornwall,  the  trustees  of  the  advowson, 
as  the  bill  alleged,  in  concurrence  with,  or  at  the  request  of  the 
executors  by  John  Hayward,  their  attorney,  with  the  defendant 
*WiUiam  Borrer,  for  the  sale  of  the  advowson,  at  the  sum  of  [  *562  ] 
8,400/.  The  bill  was  filed  by  the  trustees  of  the  advowson  and 
the  executors,  and  it  prayed,  in  addition  to  the  prayer  for  a 
specific  performance  of  the  contract,  that  the  purchase-money 
might  be  paid  to  the  executors. 

The  bill  alleged  that  the  testator,  at  his  decease,  was  indebted 
to  an  amount  far  exceeding  the  personal  estate  which  he  was 
possessed  of,  at  the  time  of  his  decease,  and  that  the  plaintiffs, 
the  executors,  were  under  the  necessity  of  having  money  raised 
for  the  payment  of  his  debts,  by  the  sale  of  his  real  estate, 
according  to  the  direction  contained  in  the  will ;  and  that  the 
plaintiff.  Sir  John  Eenward  Shaw,  one  of  the  executors,  and  also 
one  of  the  devisees  in  trust  of  the  advowson,  was  satisfied  of  such 
necessity,  and  therefore  willing,  in  his  character  of  devisee  in 
trust,  to  concur  with  the  executors  in  selling  the  same  for  the 
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Shaw  purpose  of  paying  the  testator's  debts ;  and  that  the  plaintiff, 
BoRBBB.  John  Cornwall,  the  other  devisee  in  trust  of  the  advowson,  the 
plaintiff,  Robert  William  Shaw,  who  was  beneficially  entitled 
under  the  will  to  the  next  presentation  of  the  advowson,  and  the 
daughters  of  the  testator  who  were  all  single  and  unmarried, 
were  all  satisfied  of  the  insufficiency  of  the  testatoi;*s  personal 
estate,  and  concurred  in  the  necessity  of  such  sale. 

The  defendant,  by  his  answer,  denied  all  knowledge  of  the 
matters  so  alleged  by  the  plaintiffs,  and  insisted  that  he  had 
contracted  with  the  plaintiffs.  Sir  John  Kenward  Shaw  and  John 
Cornwall,  as  trustees  of  the  advowson,  and  with  them  only. 

The  cause  was  heard  on  the  21st  of  April,  1884,  and  by  the 
decree  then  made,  a  reference  was  directed  to  the  Master,  to 
[  *563  ]  inquire  whether  a  good  title  could  be  *made,  and  if  so,  when  it 
was  first  shewn.  Evidence  was  gone  into,  before  the  Master,  to 
shew  the  deficiency  of  the  testator's  personal  estate ;  and  the 
Master  reported  that  a  good  title  could  be  made,  and  was  first 
shewn  on  the  18th  of  December,  1832,  To  that  report  the 
plaintiffs  filed  two  exceptions ;  the  first  of  which  alleged  that  the 
Master  ought  to  have  certified  that  a  good  title  could  not  be  made. 

[One  of  the  reasons  assigned  by  the  defendant,  for  his  first 
exception,  was]  that  no  proper  evidence  was  produced  before 
the  Master,  to  shew  the  deficiency  of  the  personal  estate,  and 
other  property  of  the  testator,  to  answer  his  debts,  or  to 
prove  the  necessity  of  a  present  sale  for  the  payment  thereof, 
so  as  to  justify  the  Master  in  stating  that  a  good  title  could 
be  made  thereto  by  a  present  sale  thereof  for  payment  of  the 
testator's  debts. 

Mr.  Tinneyy  Mr.  Hodgson^  and  Mr.  Longley,  in  support  of 
the  exception : 

[  666  ]  *     *    If  the  personal  estate  is  insufficient  for  the  payment  of 

the  debts,  then,  and  not  till  then,  the  real  estate  is  to  be  resorted 
to — not  indiscriminately,  however,  for  it  will  depend  upon  the 
circumstances  of  the  particular  case  what  portion  of  the  real 

[668]  estate  is  to  be  first  applied.  *  *  Where  the  estate  of  a 
testator  is  administered  by  means  of  a  suit  in  equity,  the  Court 
takes  care  that  all  proper  parties  interested  in  the  assets  are 
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before  the  Court ;  it  directs  the  necessary  inquiries  to  be  made,        Shaw 

and  accounts  to  be  taken  in  the  Master's  office,  and  it  never      bobreb, 

permits  the  real  estate  to  be  applied  to  the  payment  of  debts 

unless  such  an  appUcation  is  expressly  directed  or  sanctioned  by 

the  will,  until  the  deficiency  of  the  personal  estate  is  regularly 

ascertained.     But  the  incidental  inquiry  in  the  Master's  office 

as  to  the  state  of  the  testator's  assets  upon  a  reference  *as  to       [  *569  ] 

title  is  a  proceeding  of  a  totally  different  character  ;  it  wants  all 

the  important  ingredients   which  belong  to  an  inquiry  in  a 

suit  for  the  administration  of  assets;   it  is,   in  fact,   a  mere 

ex  parte  proceeding.     *     *     *  * 

Mr.  Pemberton  and  Mr.  Simpson,  contra  : 

*  *  It  is  clear,  upon  the  authorities,  that  where  there  is  a  [  570  ] 
general  charge  for  payment  of  debts  and  no  devise  of  the  real 
estate,  the  executors  may  sell ;  and  where  there  is  such  a  general 
charge  and  a  devise  to  trustees,  *the  trustees,  upon  a  deficiency  [  *57i  ] 
of  the  personal  estate  being  ascertained,  are  bound  to  convey 
the  legal  estate  at  the  direction  of  the  executors.  ^  *  In  the 
present  ease  the  executors,  the  trustees,  and  the  parties  bene- 
ficially intrusted  concur  in  the  sale  of  the  advowson;  the 
purchaser  will,  qudcunque  rid  data,  get  the  legal  estate,  and  he 
is  not  liable  to  see  either  to  the  deficiency  of  the  testator's 
assets,  or  to  the  application  of  the  purchase-money. 

The  following  [among  other]  authorities  were  cited :  [Farr  v. 
Newman  (1),  Doran  v.  IViltshire  {2),  Watkim  v.  Cheek  d^),  Bonney 
V.  Ridgard  (4) ,  AUan  v.  Backhouse  (5) ,  Bootle  v.  Blundell  (6) ,  Jenkins 
V.  Hiles  (7),  ShaUcross  v.  Findrn  (8).] 

Mr.  Tinney,  in  reply.  [  672  ] 

Thb  Master  of  the  Bolls  (after  stating  the  reasons  assigned       Aug,  5. 
by  the  defendant  for  his  first  exception) : 
Upon  the  best  consideration  I  have  been  able  to  give  to  the 
effect  of  the  will,  with  reference  to  the  two   first  reasons,  it 

(1)  2  B.  B.  479  (4  T.  R.  621).  (o)  13  E.  R.  23  (2  V.  &  B.  65). 

(2)  19  E.  B.  287  (3  Swanst.  699).  (6)  15  R.  R.  93  (1  Mer.  193). 

(3)  26  B.  B.  181  (2  Sim.  &St.  199).  (7)  6  R.  R.  14  (6  Ves.  646). 

(4)  1  Con,   145 ;  see  11  R.  R.  28  (8)  3  R.  R.  75  (3  Vee.  738). 
and  14  B.  B.  247,  v. 
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Shaw  appears  to  me  probable  at  least,  that  the  testator  did  not  intend 
BoBBBB.  the  advowson  to  be  sold  under  the  devise  to  trustees,  until  they 
had  presented  his  youngest  son  to  the  living,  and  that  the  sale 
was  intended  to  be  made  subject  to  the  incumbency  of  the 
youngest  son.  The  money  to  arise  from  the  sale  was  intended 
for  the  daughters  who  should  be  unmarried  at  the  time  when 
the  sale  took  place,  whenever  the  proper  time  was.  Now,  there 
might  be  no  unmarried  daughters  at  that  time :  th«  advowson 
might  consequently  fall  into  the  residuary  real  estate,  and 
become  subject  to  limitations,  on  which  questions  of  some  nicety 
arise,  and  which  may  not  give  more  than  a  life  interest  to  any 
person  now  in  esse.  Under  these  circumstances,  I  think  that, 
if  there  were  no  title  to  sell  except  that  of  the  trustees  of  the 

[  •STS  ]  advowson  for  the  purpose  of  their  special  *trust,  the  Court  could 
not  properly  compel  a  purchaser  to  accept  the  title,  and  the 
exception  ought  to  be  allowed. 

But  another  title  to  sell  is  claimed.  It  is  alleged, — and,  for 
any  thing  I  have  heard  to  the  contrary,  truly  alleged — that  the 
contract  was  entered  into,  at  the  instance  of  the  executors,  for 
the  purpose  of  raising  money  to  pay  debts.  I  do  not  think  it 
very  material  that  the  executors  were  not  parties  to  the  contract 
personally.  One  of  the  vendors  was  both  executor  and  trustee, 
and  all  the  other  executors  are  co-plaintiffs  with  the  trustees ; 
and,  in  this  state  of  things,  we  are  brought  to  the  consideration 
of  a  question  of  great  importance.  There  being  a  general 
direction  to  pay  debts,  so  expressed  as  to  constitute  a  charge 
on  all  the  testator's  real  estates ;  and  there  being,  in  the  same 
will,  a  devise  of  a  particular  portion  of  the  real  estate  to  trustees 
for  a  special  purpose,  and  a  residuary  devise  of  real  estates  for 
other  special  purposes,  and  no  suit  in  equity  to  ascertain  the 
deficiency  of  the  personal  estate  to  pay  the  debts,  can  the  trustees 
and  executors  together  make  a  title  to  the  purchaser  of  that 
part  of  the  real  estate,  which  was  devised  to  trustees  for  special 
purposes  ?  It  is  argued  that  such  a  sale  can  only  be  effected 
under  the  decree  of  a  court  of  equity  for  the  administration  of 
the  testator's  estate. 

Upon  the  question,  whether  the  purchaser  is  bound  to  see  to 
the  application  of  the  purchase-money,  there  is  some  authority. 
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[His  Honour  referred  on  this  point  to  Elliot  v.  Merriman  (l),        Shaw 
and  other  cases,  and  continued  as  follows :]   It  seems,  therefore,      bobbeb. 
clear  that  a  charge  of  this  nature  has  been  and  ought  to  be       [  ^76  ] 
treated  as  a  trust,  which  gives  the  creditors  a  priority  over  the 
special  purposes  of  the  devise ;  and  no  doubt  is  raised  but  that, 
on  the  application  of  the  creditors,  the  Court  would,  in  a  suit  to 
which  the  executors  were  parties,  compel  the  trustees  for  special 
purposes  to  raise  the  money  requisite  for  payment  of  the  debts. 
If  so,  is  there  any  good  reason  to  doubt,  but  that  the  trustees 
and  executors  may  themselves  do  that  which  the  Court  would 
compel  them  to  do  on  the  application  of  the  creditors  ? 

Though  the  advowson  is  devised  to  trustees  for  special  pur- 
poses, the  testator  has,  in  the  first  instance,  charged  all  his 
estates  with  payment  of  his  debts.  The  charge  afiEects  the 
equitable  but  not  the  legal  estate ;  and,  upon  the  construction, 
the  trusts  of  the  will  affect  this  estate,  first,  in  common  with  the 
testator's  other  property  for  the  payment  of  debts,  and  next, 
separately  for  the  special  purposes  mentioned  in  the  will. 

Possibl}',  upon  the  testator's  death,  it  might  not  be  necessary 
to  resort  to  the  real  estate  at  all  for  the  payment  of  the  testator's 
debts;  and,  if  it  should  be  necessary  to  resort  to  the  real 
estate,  some  part  ought  in  a  due  administration  to  be  applied 
in  payment  of  debts  before  *other  parts,  and  it  is  said  that  the  [  *677  ] 
necessity  for  raising  money  to  pay  the  debts  out  of  the  real 
estate,  and  if  such  necessity  exists,  the  proper  selection  of  that 
part  of  the  real  estate  which  ought  to  be  first  sold  ought  to 
appear,  and  can  only  be  proved  by  the  Master's  report  in  a 
suit  for  the  administration  of  assets.  It  is  true  that,  if  the 
administration  of  assets  devolves  on  the  Court  by  the  institu- 
tion of  a  suit  for  the  purpose,  the  Court,  in  the  exercise  of  its 
jurisdiction,  acts  with  all  practicable  caution,  and  proceeds  in 
strict  conformity  with  its  established  rules.  But  this  is  a 
caution  exercised  not  for  the  benefit  of  the  creditors  or  at  their 
instance;  for  they  ask  nothing,  and  have  a  right  to  nothing, 
bat  payment  of  their  debts ;  and  the  question  is  not,  what  the 
Court  thinks  it  right  to  do  for  the  benefit  of  the  persons  who 
have  claims,   subject   to  the  debts ;   but  whether   the  estate, 

(1)  Barnard.  78. 
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[  •bis  ] 


subject  to  debts  by  the  will,  and  sold  and  conveyed  by  the 
devises  for  special  purposes  at  the  instance  of  the  executors, 
would  remain  in  the  hands  of  the  purchaser  subject  to  any 
claims  created  by  or  founded  on  the  will,  or  whether  there  is 
any  obligation  to  see  done  that  which  the  Court  would  do  in  a 
suit  to  administer  assets. 

An  argument  is  deduced  from  the  statutes  which  have  made 
real  estates  assets  in  courts  of  equity  for  payment  of  simple- 
contract  debts ;  but  it  does  not  appear  to  me  that  the  rule,  which 
the  Legislature  has  thought  fit  to  apply  in  cases  where  the  real 
estate  is  not  charged  with  payment  of  debts,  is  necessarily  to  be 
applied  in  cases  where  the  testator  has  charged  his  real  estate 
with  such  payment.  And  on  the  whole,  considering  that  the 
charge  creates  or  constitutes  a  trust  for  the  payment  of  debts, 
or,  as  Lord  Eldon  in  one  place,  adopting  the  language  of  Lord 
Thurlow,  expressed  it,  that  '*  a  charge  is  a  devise  of  the  estate 
in  substance  *and  effect  pro  tanto  to  pay  the  debts,"  and  con- 
ceiving that  the  purchaser  is  not  bound  either  to  inquire  whether 
other  suflScient  property  is  applicable,  or  ought  to  be  applied  first 
in  payment  of  debts,  ofr  to  see  to  the  application  of  the  purchase 
money,  I  think  that  the  exception  must  be  overruled. 

Exception  overruled. 

The  second  exception,  which  related  to  the  time  at  which  a 
good  title  was  shewn,  was  abandoned. 


1886. 
March  9. 

Rolls  Cburt, 

Lord 
Lanodale, 

M.R. 

[678] 


EIPLEY  V.   M0Y8EY. 

(1  Keen,  578—579.) 

The  general  personal  estate  of  a  testator  is  liable  to  all  costs  occasioned 
by  his  mistake,  or  rendered  necessary  for  the  purpose  of  obtaining  the 
opinion  of  the  Court  on  the  construction  of  his  will,  though  some  of  those 
costs  may  have  been  incurred  in  proceedings  affecting  the  real  estate 
only,  and  the  result  of  which  was  to  benefit  a  devisee  of  the  real  estate. 

The  testator  devised  a  real  estate,  subject  to  the  payment  of  a 
corn-rent,  for  a  charitable  purpose  to  Christopher  Wilson.  It 
appeared,  by  the  Master's  report,  that  the  Christian  name  of  the 
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person,  to  whom  the  testatrix  intended  to  give  the  estate,  was 
James  instead  of  Christopher. 

Mr,  Beanies  and  Mr.  Simons,  for  the  residaary  legatee, 
sabmitted  that  the  costs  of  the  inquiry  as  to  the  identity  of 
James  Wilson,  and  the  costs  of  making  the  Attorney-General  a 
party,  for  the  purpose  of  having  the  charge  of  the  corn-rent 
declared  void  under  the  Mortmain  Act,  ought  to  be  borne  by  the 
devisee,  for  whose  benefit  the  inquiry  was  made,  and  who,  by  the 
result  of  the  suit  to  which  the  Attorney-General  was  a  necessary 
party,  had  acquired  tbe  estate  exonerated  from  the  charge. 

Mr.  Kindersley,  contra. 

Thk  Master  of  the  Bolls  : 

The  inquiry  was  rendered  necessary  by  the  mistake  of  tbe 
testatrix,  and  the  residuary  legatee  is  only  entitled  to  the  residue 
of  the  jDersonal  estate,  after  payment  of  all  costs  and  charges 
occasioned  by  the  will. 


Ripley 
1?. 

M0T&<1£Y. 


[579] 


BOOTH  V.   LEYCESTER   (No.  2)  (1). 

(1  Keen,  579— o8j0;  affirmed,  3  My.  &  Or.  459 ;  S.  C.  8  L.  J.  (N.  S.)  Ch.  49.) 

An  injunction  was  granted  to  restrain  the  plaintiff  from  prosecuting 
a  suit  not  brought  to  a  hearing  in  Ireland,  the  subject-matter  of  the  suit 
heing  the  same  as  that  of  a  suit  instituted  in  this  Court,  in  which 
this  Court  had  pronounced  a  decree,  refusing  the  relief  sought  by  the 
plaintiff. 

A  PETrnoN  was  presented  in  this  cause  by  the  defendants, 
praying  that  the  plaintiff  Booth  might  be  restrained  from  pro- 
ceeding in  a  suit  which  he  had  instituted  in  the  Court  of 
Chancery  in  Ireland,  as  the  assignee  of  certain  annuities  granted 
by  the  late  Sir  John  Roger  Palmer  (to  which  the  English  and 
Irish  estates  of  Sir  J.  B.  Palmer  were  alleged  to  be  subject),  for 
the  purpose  of  recovering  the  arrears  of  those  annuities.  The 
Irish  suit  had  not  been  brought  to  a  hearing,  and  the  ground 
upon  which  the  injunction  was  sought,  was,  that  the  subject- 
matter  of  the  suit  was  exactly  the  same  as  that  of  the  cause  in 
which  this  petition  was  presented,  and  in  which  a  decree  had 
(1)  Carron  Iran  Co.  ▼.  Madaren  (1855)  5  H.  L.  C.  416,  24  L.  J.  Ch.  620. 
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Booth       been  pronoanced    by    this    Court   against  the    claim    of    the 
Lbtoebter.    plaintiff  (i). 

Mr.  Spence  and  Mr.  Timiey,  in  support  of  the  petition,  cited 
Harrison  v.  Gumey  (2),  Clarke  v.  The  Earl  of  Ormonde  (3),  and 
Lord  Portarlington  v.  Soulby  (4). 

Mr.  Pemberton  and  Mr.  Kindersley,  contra^  admitted  that  the 
subject-matter  of  the  two  suits  and  the  relief  sought  were  the 
[  *580  ]       same,  and  that  an  application  might  ^properly  have  been  made 
in  Ireland  for  staying  the  proceedings  in  the  Irish  cause,  on  the 
ground  that  the  subject  of  the  suit  was  res  judicata  in  this  Court. 
Such  an  application  could  not,  upon  the  authorities — and  there 
had  been  some  very  recent  decisions  upon  the  point — ^have  been 
refused  by  the  Court  of  Chancery  in  Ireland.    But  they  sub- 
mitted that,  in  this  cause,  the  application  could  not  be  granted, 
because  the   Court  had  no  jurisdiction  to  interfere  with  the 
proceedings  of  a  foreign  Court.    Even  if  the  Court  had  juris- 
diction, the  defendants  had  no  equitable  right  to  call  upon  the 
Court  for  its  interposition,  inasmuch  as  both  the  English  and 
Irish  suits  had  been  instituted  so  long  ago  as  the  year  1888,  and 
they  had  never  taken  any  steps  to  stop  the  Irish  suit. 

The  Master  of  the  Bolls: 

It  has  been  justly  observed  at  the  Bar  that,  if  an  application 
had  been  made  to  the  Court  of  Chancery  in  Ireland  to  stay  the 
proceedings  in  the  suit  pending  in  that  Court,  on  the  ground  that 
the  subject-matter  of  it  was  res  judicata  in  a  Court  of  competent 
jurisdiction  in  this  country,  the  authorities  upon  this  point  would 
probably  have  induced  that  Court  to  accede  to  the  application. 
The  question  is,  whether,  with  these  authorities  before  me,  I 
ought  to  put  the  parties  to  go  to  Ireland,  in  order  to  obtain  an 
order  which  this  Court  has,  undoubtedly,  jurisdiction  to  make  at 
once.  As  it  appears  that  these  suits  were  instituted  for  the  same 
matter  in  all  respects,  and  there  has  been  an  adjudication  upon 
that  matter,  from  which  there  may,  indeed,  be  an  appeal,  but 

(1)  Ante,  p.  75.  (3)  23  B.  R.  143  (Jac.  546). 

(2)  22  E.  E.  1 1 1  (2  Jac.  &  W.  603).  (4)  41  R.  B.  23  (3  My.  &  K.  104). 
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which,  for  the  present,  mast  be  considered  as  final,  I  think  I       Booth 
should  not  be  performing  my  duty,  if  I  permitted  the  plaintiff  to    lbycebtbr. 
go  on  with  the  proceedings  in  Ireland.     The  injunction  prayed 
by  this  petition  must,  therefore,  be  granted. 


HOWARD   V.   RHODES. 

(1  Keen,  581—582 ;  S.  C.  6  L.  J.  (N.  S.)  Ch.  196.) 

The  Court  will  not  allow  costs  to  a  trustee  who,  after  having  acted, 
dedinee  to  perform  the  trusts  reposed  in  him,  and  thereby  renders  a  suit 
for  the  appointment  of  a  new  trustee  necessary. 

The  bill  was  filed  by  the  several  parties  interested  under  a  will 
(some  of  whom  were  infants),  against  the  foar  defendants  named 
executors  and  trustees  in  the  will,  for  the  purpose  of  having  a 
new  trustee  appointed  in  the  room  of  the  defendant  Charles  Lane, 
who  was  desirous  of  being  discharged  from  the  trusts  reposed  in 
him  by  the  will,  there  being  no  power  contained  in  the  will  for 
appointing  new  trustees.  The  defendants  had  all  proved  the  will 
and  acted  in  the  trusts  thereof. 

The  defendant  Charles  Lane,  by  his  answer,  admitted  that  he 
was  desirous  of  being  discharged  from  the  trusts  reposed  in  him 
by  the  testator's  will  upon  being  properly  released  and  indemnified 
in  respect  thereof. 

Mr.  Lloyd,  for  the  plaintiffs,  asked  for  the  usual  reference 
to  the  Master  to  approve  of  a  new  trustee. 

Mr.  Sharpe^  for  the  continuing  trustees. 

Mr.  Lane,  for  the  retiring  trustee,  asked  for  the  costs  of  that 
defendant  and  certain  extra  expenses  which  had  been  incurred 
by  him  in  respect  of  this  suit. 

The  Master  of  the  Bolls  said  the  defendant,  in  his  answer, 
assigned  no  reason  for  his  retirement,  and  that  no  costs  could  be 
allowed  to  a  trustee  so  declining  to  perform  the  trusts  reposed 
in  him. 


1837. 
March  18. 

BolU  Court. 

Lord 
Lakodale, 

M.B. 
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Mr.  Lane  submitted  that  no  costs  were  asked  against  the 
retiring  trustee  by  the  plaintiffs. 

The  Master  of  the  Bolls  said  it  was  the  duty  of  the  Court  to 
protect  the  estate  against  being  burthened  with  the  costs  of  a 
trustee  who  had  declined,  without  any  cause  assigned,  to  perform 
the  trusts  reposed  in  him,  and  had  thereby  rendered  this  suit 
necessary. 

The  usual  reference  was  directed,  and  no  order  made  as  to 
costs. 


1836. 
iVbv.  28. 
J)eo.b. 

BolU  Court. 
Lonl 

T.AKODALE, 

M.H. 


[616] 


[  •617  ] 


RAFFETY    v.   KING(l). 

(1  Keen,  601—619;  S.  C.  6  L.  J.  (N.  8.)  Ch.  87.) 

Tlie  effect  of  lapse  of  time  as  a  bar  to  the  redemptioxi  of  a  mortgage 
previously  to  the  statute  .S  &  4  Will.  IV.  c.  27. 

[Thb  following  passage  from  the  judgment  of  the  Master  of 
THE  Bolls  in  this  case  dealing  with  the  point  mentioned  in  the 
above  head-note  may  be  found  useful : 

The  Master  of  the  Bolls,  in  the  course  of  his  judgment,  said :] 

If  the  mortgagee  enters  in  his  character  of  mortgagee  or  by 
virtue  of  his  mortgage  title  alone,  he  is  for  the  period  of  twenty  (2) 
years  liable  to  account,  if  called  upon,  and  liable  to  become 
trustee  for  the  mortgagor,  if  payment  be  tendered  to  him ;  but 
holding  himself  ready  to  answer  these  liabilities,  he  owes  no 
other  duty.  He  may,  if  permitted,  hold  on  for  twenty  years 
without  accounting  or  admitting  his  mortgage  title,  and  if  he 
does  BO,  his  title  becomes  as  absolute  in  equity  as  it  was 
previously  at  law.  The  mortgagor  having  for  twenty  years 
neglected  to  tender  payment,  or  to  procure  *an  account  or 
admission,  is  held  to  have  lost  his  right  of  redemption,  so  that 
the  mortgagee  in  this  case  has  only  to  look  what  was  at  first  his 
mortgage  title,  and  to  the  length  of  possession  without  account 
or  admission. 

But  if  the  mortgagee  enters,  not  in  his  character  or  in  his 

right  of  mortgagee  only,   but  as  purchaser  of  the  equity  of 

(1)  Hyde  v.  Ddllavjay  (1843)  2  Ha.  (2)  Now  twelve :  see  Eeal  Property 

528.  Limitation  Act,  1874,  s.  7. 
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redemption,  he  must  look  to  the  title  of  his  vendor,  and  to  the  Raffett 
validity  of  the  conveyance  he  takes ;  and  if  the  conveyance  be  kd^g. 
sacb  as  in  law  or  in  equity  only  gives  for  his  benefit  the  estate 
of  a  tenant  for  life,  he  must,  as  it  appears  to  me,  take  that 
estate  subject  to  the  duties  which  are  attached  to  it  in  the 
relation  which  subsists  between  the  tenant  for  life  and  the 
remainderman. 

One  of  those  duties  is  to  keep  down  the  interest  of  the 
mortgage,  and  having  united  in  himself  the  two  characters  of 
mortgagor  and  mortgagee,  he  must,  in  the  language  of  Chief 
Baron  Macdonald,  "  be  considered  to  have  supported  the  rights, 
and  discharged  the  duties  of  each."  He  owes  a  duty  quite 
distinct  from  that  which  belongs  to  him  in  the  mere  character 
of  mortgagee.  So  it  was  held  in  Corbett  v.  Barker  (i),  and 
Reere  v.  Hicks  (2) ;  and,  in  the  judgment  upon  the  plea  in 
Rarald  v.  Russell  (3),  the  mortgagee  beings  purchaser  of  the  equity 
of  redemption,  and  having  taken  insufficient  conveyances, 
obtained  the  husband's  interest,  and  nothing  more.  The  length 
of  possession  did  not  avail  him. 

The  argument,  on  which  it  is  contended  that  time  ought  to 
nm  against  the  remainderman  in  all  cases,  is,  that  as  the 
remainderman  may  redeem,  he  ought  to  be  barred  if  he  neglects 
to  do  so;  and,  speaking  generally,  it  is  clear  that  the  remainder- 
man has  an  interest  *which,  as  against  the  mortgagee,  entitles  [  *6i8  ] 
him  to  redeem.  But  if  the  tenant  for  life  procures  an  assign- 
ment of  the  mortgage,  or  if  the  mortgagee  purchases  the  interest 
of  the  tenant  for  life,  it  is  by  no  means  so  clear  that  the 
remainderman  can,  without  the  consent  of  the  tenant  for  life, 
redeem  the  mortgage  vested  in  him;  and  the  observations  of 
Chief  Baron  Alexander  upon  that  subject,  in  the  case  of  Ravald 
V.  Russell,  are  well  worthy  of  attention. 

«  «  *  «  « 

[The  Masteb  of  the  Bolls  then  referred  to  the  facts  of 
the  case.] 

(1)  4  R.  B.  856  (1  Anst  138  ;  3    (2)  25  R.  R.  241  (2  Sim.  &  St.  403). 
Anst.  765).  (3)  34  R.  R.  257  (Yonnge,  9). 
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[  *(>78  ] 


NEALE   V.   NEALE. 

(1  Keen,  672—684.) 

A.  and  B.,  having  an  apparent  title  to  copyhold  lands  as  tenants  in 
common  in  fee  imder  the  will  of  their  father,  entered  into  a  parol  agree- 
ment to  make  partition  of  the  devised  lands,  and  divided  them  accordingl}', 
A.,  the  elder  brother,  taking  somewhat  the  larger  share,  a  doubt  being 
then  entertained  whether  their  father  had  a  right  to  devise  the  lands. 
A.  was,  in  fact,  at  the  time  of  this  agreement,  tenant  in  tail  under  the 
limitations  of  a  surrender  made  by  his  grandfather ;  and,  after  A.'s  death 
without  issue,  B.,  having  disooyered  his  own  title  as  tenant  in  tail,  repu- 
diated the  agreement,  and  brought  an  action  of  ejectment  to  recover  the 
whole  estate. 

On  a  bill  filed  by  the  devisee  of  A.,  the  Court,  upon  the  principle  on 
which  it  supports  family  arrangements,  decreed  B.  to  do  all  necessary 
acts  to  bar  tiie  entail,  and  vest  the  parts  of  the  lands,  allotted  imder  the 
agreement  to  A.,  upon  the  trusts  of  A.'s  will. 

The  bill  was  filed  by  Daniel  Neale  and  others,  claiming  under 
the  will  of  James  Neale,  against  Joseph  Neale,  the  brother  of 
the  deceased  James  Neale,  and  two  other  persons,  one  of  whom, 
Marsh,  was  an  incumbrancer  of  the  plaintiff  Daniel  Neale,  and 
the  other  a  legatee  under  the  will  of  James  Neale ;  and  it  prayed 
that  Joseph  Neale  might  be  compelled  to  do  and  concur  in  such 
acts  as  were  necessary  for  barring  the  entail  of  the  copyhold 
estate  in  question,  and  specifically  to  perform  *an  agreement 
for  the  division  of  that  estate  between  himself  and  his  deceased 
brother  James  Neale;  and,  if  the  Court  should  be  of  opinion 
that  the  plaintiffs  were  not  entitled  to  that  relief,  then  for  an 
account  of  the  rent  of  a  portion  of  the  estate  possessed  or 
occupied  by  the  defendant  Joseph  Neale  for  some  time  previous 
to  the  death  of  his  deceased  brother  James  Neale. 

The  estate  in  question  was  the  subject  of  a  settlement  made 
by  Joseph  Neale,  the  elder,  the  grandfather  of  the  defendant 
Joseph  Neale  and  his  deceased  brother  James,  in  the  month  of 
May,  1747.  Being  then  absolutely  entitled,  Joseph  Neale,  the 
elder,  made  a  surrender  to  the  use  of  himself  for  life,  remainder 
to  his  wife  Mary  for  life,  remainder  to  the  heirs  of  her  body  by 
himself  for  life,  remainder  to  himself  in  fee. 

On  the  death  of  Joseph,  the  elder,  which  happened  in  the 
month  of  November,  1768,  Mary  Neale,  his  widow,  became 
tenant  in  tail  in  possession  under  the  settlement ;  but  she  was. 
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by  mistake,  admitted  to  the  copyhold  estate  as  tenant  for  life       Nkale 

only,  and  James  Neale,  her  eldest  son,  and  the  father  of  the       nbIle. 

defendant  Joseph  and  his  deceased  brother  James,  in  the  lifetime 

of  bis  mother,  and  in  November,  1794,  surrendered  the  reversion 

or  remainder,  supposed  to  be  expectant  after  her  death,  to  the 

use  of  himself  for  life,  remainder  to  his  wife  Unity  for  life, 

remainder  to  such  persons  as  he  should  by  will  appoint ;  and 

he  then  made  a  will,  by  which  he  devised  the  estate,  subject 

to  the  life  interest  of  Mary  his  mother,  and  the  life  interest  of 

Unity  bis  wife  to  his  two  sons,  James  and  Joseph,  their  heirs 

and  assigns,  for  ever ;  and  he  soon  afterwards  died. 

Mary  Neale,  the  mother,  died  in  March,  1800,  leaving  three 
grandsons,  James  Neale,  the  defendant,   Joseph  ^Neale,  and       [  *674  ] 
Daniel  Neale,  surviving  her;  James,  as  her  eldest  son,  being 
the  person  really  entitled  to  the  estate,  under  the  surrender  of 
Joseph  Neale,  the  grandfather. 

Under  the  surrender  of  James  Neale,  the  elder,  Unity,  his 
widow,  appeared  to  have  an  estate  for  life,  with  remainder  to 
her  two  sons,  James  and  Joseph;  and,  under  this  apparent 
title,  Unity  took  possession.  She  some  time  afterwards  married 
James  Day;  and  Day  and  his  wife  were  admitted  under  the 
will  of  James  Neale,  the  elder. 

After  the  death  of  Unity  Neale,  and  on  the  8th  of  February, 
1821,  James  Neale,  the  brother  of  Joseph,  who  was  really 
entitled  as  tenant  in  tail,  and  the  defendant  Joseph  Neale,  who 
appeared  to  be  entitled  under  the  will  of  James  Neale,  the 
father,  were  admitted  as  tenants  in  common  in  fee.  It  appeared 
that  James,  who  was  an  idle  and  extravagant  person,  and  in 
some  degree  dependent  upon  his  brother  Joseph,  entertained 
some  suspicion,  and  at  times  insisted  that  his  father  had  no 
right  to  make  a  will,  and  in  this  state  of  things  they  came  to 
an  agreement  with  each  other  for  a  partition  of  the  estate  in 
the  month  of  March,  1821.  In  discussing  the  terms  of  this 
agreement,  which  was  not  committed  to  writing,  it  was  proposed 
by  James  that  Joseph  should  take,  as  his  half,  certain  closes 
called  Meer  Ditches  and  Newlands,  containing  together  14  acres ; 
and  that  James  should  keep  the  rest,  amounting  to  16f  acres, 
for  his   share.    To  this  Joseph   objected  on  account  of    the 
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Nealb  inequality;  and,  upon  this  difference,  their  younger  brother 
NsALB.  interposed,  and  proposed  that,  in  addition  to  the  14  acres,  James 
should  give  up  to  Joseph  an  orchard  called  the  Ridge,  containing 
f  of  an  acre ;  and  both  James  and  Joseph  having  acceded  to 
this,  it  was  finally  agreed  that  Joseph  should  have  as  his  share 
[  •675  ]  *Meer  Ditches,  Newland,  and  the  Ridge,  containing  in  all 
14|  acres ;  and  that  James  should  have  the  remaining  16  acres 
as  his  share.  The  difference  in  quantity  was  1^  acre ;  and  with 
reference  to  this  difference  the  defendant  Joseph,  by  his  answer, 
stated  that,  being  unwilling  to  enter  into  any  legal  contest  with 
his  brother,  touching  the  proportion  of  his  half  of  the  property, 
and  at  the  same  time  being  influenced  by  repeated  assertions 
made  by  his  brother  that  the  whole  of  the  property  was  his,  and 
that  his  father  had  no  right  to  make  a  will,  he  was  induced  to 
consider,  and  during  the  life  of  James  did  consider  the  arrange- 
ment and  agreement  as  finally  settled  and  agreed  between  them. 

This  agreement  having  been  made,  the  parties  severally  took 
possession  of  the  shares  allotted  to  them ;  and  they  dealt  with 
and  enjoyed  them  separately  during  the  life  of  James,  and  for 
•       some  time  afterwards. 

On  the  6th  of  April,  1824,  James  Neale  made  his  will,  and 
thereby  devised  his  share  of  the  estate  to  the  plaintiff  Daniel 
Neale,  subject  to  various  charges  in  favour  of  the  other  plaintiffs, 
and  of  the  defendant  Joseph  Neale. 

James  Neale  died  on  the  24th  of  January,  1880,  without  issue, 
leaving  Joseph  his  elder  brother,  his  heir,  and  the  heir  of  the 
body  of  his  grandmother  Mary  by  Joseph  her  husband,  and 
consequently  tenant  in  tail  of  the  copyhold  estate  under  the 
limitations  of  the  copyhold  estate  created  by  the  surrender  of 
the  14th  of  May,  1747.  Some  time  after  the  death  of  James 
Neale,  his  devisee,  Daniel  Neale,  having  occasion  to  raise  money 
by  mortgage  of  the  estate,  found  that  he  could  not  do  so  without 
exonerating  it  from  the  charges  created  by  the  will  of  James, 
[  '676  ]  one  of  which  was  a  legacy  of  60Z.,  *payable  to  the  defendant 
Joseph,  who,  upon  receiving  a  promissory  note  for  the  sum,  at 
the  request  of  Daniel,  released  the  estate  from  the  charge. 

During  this  time  no  question,  respecting  the  agreement  of 
1821,  or  as  to  the  title  of  the  estate,  had  arisen ;  but  in  1882, 
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Joeeph  Neale,  the  defendant,  produced  a  copy  of  the  surrender       Neale 
of  May,  1747,  and  claimed  to  be  entitled  to  the  entirety  of  the       nbale. 
estate  under  the  limitations,  which  had  never  been  barred,  and, 
his  claim  being  resisted,  he  brought  an  action  of  ejectment  to 
recover  possession  of  that  share  which  was  allotted  to  James 
Neale  in  1821. 

Upon  that  action  being  brought,  the  present  bill  was  filed; 
it  charged  that  the  copy  of  the  surrender  of  May,  1747,  was 
from  the  year  1801  in  the  possession  of  Joseph  Neale,  who  knew 
the  contents  and  effects  thereof,  but  concealed  the  same  from 
James  Neale. 

The  defendant  Joseph  Neale,  by  his  answer,  denied  all  know- 
ledge of  the  copy  of  the  surrender  until  it  was  found,  in  the 
year  1882,  by  his  son,  amongst  other  papers,  in  one  of  the  top 
drawers  in  a  chest  of  drawers  in  the  bed-room  of  the  defendant 
Joseph  Neale's  house  at  Park  Milk  Farm. 

It  appeared  by  the  evidence  that  in  March,  1801,  when  Unity 
Neale  intermarried  with  Day,  she  left  the  house  which  she  then 
occupied  in  the  possession  of  the  brothers,  James  and  Joseph 
Neale,  and  that  among  the  furniture  in  that  house  was  an  old 
writing  desk  which  had  belonged  to  James  Neale,  the  father, 
and  which  contained  a  number  of  papers  in  one  of  the  drawers. 
Shortly  afterwards  the  brothers  James  and  Joseph  entered  into 
partnership;  and  they  continued  to  occupy  *the  house  until  [  *677  ] 
July,  1809,  when  the  partnership  was  dissolved,  and  Joseph 
became  the  sole  tenant  of  the  house,  James,  however,  continuing 
to  live  with  him  as  a  lodger.  The  desk  was  valued  among  other 
furniture,  and  taken  by  Joseph,  and  considered  as  his  property. 
Joseph  left  the  house  in  the  year  1816,  and  took  the  desk  with 
him ;  he  returned  to  the  house  in  1820,  and  brought  the  desk 
back  with  him.  During  all  this  time  James  lived  with  him  as 
a  lodger.  The  drawer  which  contained  the  papers  was  some- 
times locked,  and*  sometimes  left  open.  In  1828  Captain 
Newman,  a  friend  of  the  defendant  Joseph,  wished  to  borrow  the 
drawer  for  the  purpose  of  keeping  powder  in  it,  and  the  papers 
were  then  removed  from  the  drawer,  and  placed  in  a  chest  of 
drawers  in  an  upper  room  where  the  copy  of  court  roll  was 
found  by  the  son  of  the  defendant  Joseph  Neale  in  June,  1882. 

9—2 
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Neale       In  December,  1832,  the  defendant  Joseph  Neale  laid  the  copy 
Neale.       of  court  roll  before  his  solicitor,  and  shortly  afterwards  brought 
the  action  of  ejectment. 

Mr.  Tinney  and  Mr.  John  RomiHy,  for  the  plaintiflfs : 
[  678  ]  *     *     The  agreement  between  the  brothers  to  give  effect  to  the 

dispositions  made  in  their  father's  will,  and  to  settle  amicably 
all  matters  in  dispute  or  doubt  between  them  will,  upon  the 
recognised  principles  of  this  Court,  be  effectual  as  a  family 
arrangement:  Stapilton  v.  StajnIUm  (i).  A  compromise  of  a 
doubtful  right  is  a  sufficient  foundation  in  equity  for  such  an 
agreement,  and  the  defendant  admits  by  his  answer,  that  he 
consented  to  an  inequality  of  partition  on  the  ground  of  the 
doubt  which,  at  the  time  of  the  arrangement,  hung  upon  his 
apparent  title.     *     *     * 

[  679  ]  Mr.  Jame»  Russell,  for  the  defendant,  Marsh,  the  incum- 

brancer. 

Mr,  Pemhertoti,  and  Mr.  R.  P.  Chichester^  contra  : 

[  680  ]  *    "^    The  allegation  that  there  was  a  fraudulent  possession 

of  the  deed  on  the  part  of  the  defendant  Joseph  is  completely 
displaced  by  the  evidence.     ♦     ♦     * 

[  681  ]  It  is  not  pretended  that  Joseph  ever  agreed  to  give  up  any 

thing  beyond  the  difference  between  the  moiety  of  the  property 
and  the  portion  which  he  consented  to  take.  He  never  agreed  to 
abandon  any  right  which  he  might  thereafter  acquire,  and  which 
was  neither  in  his  own  contemplation  nor  in  that  of  the  party 

[  682  ]  with  whom  the  agreement  was  made.  ^  *  An  agreement  to 
alter  the  rights  of  parties  in  respect  of  an  interest  in  real  estate 
cannot  be  made  by  parol ;  neither  is  there  any  foundation  for 
the  proposition  that  a  partition  can  be  made  by  parol.  The  case 
cited  in  Thonias  v.  Gyles  (2)  as  an  authority  for  the  proposition 
inserted  in  the  marginal  note,  that  a  partition  between  tenants 
in  tail,  though  only  by  parol,  shall  bind  the  issue,  is  not  law. 

Mr.  Tinney,  in  reply. 

(1)  1  Atk.  2.  (2)  2  Veru.  232. 
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Thb  Mastbb  of  thb  Bolls  (after  stating  the  facta) :  Nealb 

V. 

If  there  were  each  knowledge  and  such  concealment  as  are  nealb. 
charged  by  this  bill,  there  can  hardly  be  a  greater  fraud  than  y^^^^g 
that  which  was  committed  by  the  defendant  Joseph  Neale.  

The  circumstances  are  no  doubt  attended  with  very  great 
suspicion ;  but,  after  reading  the  charges  and  the  answer  with 
the  very  little  evidence  really  bearing  on  the  question,  it  does 
not  appear  to  me  that  I  can  safely  and  satisfactorily  impute 
to  the  defendant  a  knowledge  of  the  copy  of  the  court  roll, 
before  the  time  when  he  says  it  was  found.  He  most  positively 
denies  it.  His  conduct  in  December,  1880,  almost  a  year  after 
the  death  of  James,  appears  to  me  to  be  inconsistent  with  it, 
and  however  extraordinary  it  may  seem  that  such  a  document 
should  have  been  so  long  in  his  possession  unexamined  and 
unknown,  yet  in  the  station  of  life  of  these  persons,  their 
extreme  negligence  or  want  of  curiosity  may  perhaps  be  accounted 
for,  and  I  can  hardly  say  that  the  nature  of  the  case  is  such 
as  to  make  it  fit  for  a  *court  of  justice  to  presume  a  knowledge  [  *683  ] 
in  the  absence  of  proof. 

But  considering  him  to  have  been  ignorant  of  this  copy  of 
court  roll  during  the  life  of  his  brother  James,  the  question 
remains,  whether  he  is  not  bound  by  the  agreement  of  1821.  It 
does  not  appear  to  me  that  the  agreement  merely  related  to  the 
mode  of  enjoying  the  estate,  or  had  reference  only  to  a  partition. 
Joseph  did  not  so  consider  it;  he  knew  that  James  thought 
himself  entitled  to  the  whole  estate,  and  he  himself,  influenced,  as 
he  says,  by  the  assertions  of  James,  and  desirous  to  avoid  litigation, 
consented  to  accept  less  than  half.  This  then  is  not  a  simple 
agreement  for  equality  of  partition ;  it  is  an  agreement  for 
partition  with  compensation  for  abandoning  a  supposed  right 
and  a  claim.  Upon  what  that  supposed  right  depended  does  not 
appear ;  but  that  there  was  a  supposed  right  of  James  to  some 
extent  yielded  to  by  Joseph  is  clear,  and,  if  it  be  considered 
that  the.  right,  which  to  the  parties  themselves  at  that  time 
was  only  supposed,  had  a  real  foundation,  which  might  have 
been  verified  either  by  production  of  the  document  then  in 
the  possession  of  Joseph,  or  by  searching  the  court  rolls  of  the 
manor ;  that,  if  Joseph  had  not  made  the  concession  which  he 
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[  -684  ] 


did,  James,  instead  of  consenting  to  the  agreement,  might  have 
investigated  the  title,  and  proved  that  the  whole  estate  was  his 
own,  it  will  appear  that  the  concession,  however  trifling  in  itself, 
placed  the  parties  in  a  situation  very  different  from  that  in 
which  they  might  otherwise  have  stood;  and  looking  at  this 
case  with  reference  to  those  principles  deducible  from  the  several 
cases  cited  at  the  Bar,  I  am  of  opinion  that  the  agreement,  though 
parol,  yet  being  in  the  nature  of  a  family  arrangement,  and 
followed  by  the  uninterrupted  several  enjoyment  of  the  *portionB 
allotted  to  the  two  brothers  respectively,  is  an  agreement  which 
this  Court  will  enforce. 

Decree  the  defendant  to  do  all  acts  for  barring  the  entail, 
and  for  vesting  those  parts  of  the  estate,  which  were  allotted 
to  James,  in  the  plaintiff  Daniel  on  the  trusts  of  the  will,  and 
subject  to  the  mortgage  to  Marsh. 

No  costs  of  so  much  of  this  suit  as  seeks  to  charge  the 
defendant  Joseph  with  a  knowledge  of  the  copy  of  court  roll 
before  May,  1832 ;  the  plaintiff  to  pay  the  costs  of  Marsh ;  the 
costs  of  the  plaintiff,  other  than  those  mentioned,  to  be  paid 
by  the  defendant  Joseph. 

This  decision  was  appealed  from,  and  affirmed  by  the  Lord 
Chancellor  on  the  11th  of  July.  [No  further  report  of  this 
appeal  has  been  found.] 


1836. 
Nov,  9. 

Bolls  Caurt 

Lord 
Langdale, 

M.R. 

[685  ] 


GILES  V.  GILES. 

(I  Keen,  685—693 ;  S.  C.  nom.  Pe^i/old  v.  Giles,  6  L.  J.  (N.  S.)  Ch.  4.) 

A  false  character,  attributed  by  a  testator  to  a  legatee,  will  not  affect 
the  validity  of  the  legacy,  unless  the  false  character  has  been  acquired 
by  a  fraud  which  has  deceived  the  testator ;  and  where  the  testator  and 
legatee  have  a  common  knowledge  of  an  immoral  or  criminal  act,  by 
which  the  legatee  has  acquired  the  false  character,  the  rights  of  the 
legatee,  as  such,  will  not  be  affected,  it  being  no  part  of  the  duty  of 
courts  of  equity  to  punish  parties  for  immoral  conduct,  by  depriving 
them  of  their  civil  rights. 

Thomas  Giles,  by  his  will  dated  the  26th  of  November,  1880, 
gave  all  his  real  and  personal  estate  to  his  brother  Jeremiah 
Giles  and  John  Buckton  upon  trust  to  sell  his  real  estate,  and 
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out  of  the  produce  of  such  sale  to  pay  off  any  mortgages  which        Giles 
might  be  due  at  the  time  of  his  death,  and  to  invest  the  residue       Giles. 
of  such  produce  and  of  his  personal  estate,  after  payment  of  his 
debts  and  legacies,  in  trust  for  his  wife  Ann  Giles,  for  and  during 
the  term  of  her  natural  life,  as  a  feme  sole,  and  not  liable  to  the 
debts,  assignment,  or  control  of  any  husband  or  husbands ;  and 
whose  receipt  alone,  notwithstanding  any  coverture,  should  be  a 
l^al  and  good  discharge  to  his  trustees,  to  the  intent  that  the 
yearly  interest,  dividends,  and  profits,  might  be  a  provision  for 
the  personal  maintenance  and  support  of  his  said   wife  Ann 
daring  her  natural  life ;  and  that  the  same  or  any  part  thereof 
should  not  be  subject  to  any  claim  whatever,  or  to  any  sale, 
alienation,  charge,  or  incumbrance :  and  after  her  decease,  in 
trust  for  his  *brother  Jeremiah  Giles  during  the  term  of  his  life :       [  •686  ] 
and  after  his  decease,  for  the  only  proper  use  and  benefit  of  the 
three  children  of  his  said  brother.     And  the  testator  appointed 
Jeremiah  Giles  and  John  Buckton  executors  of  his  will. 

The  testator  died  on  the  5th  of  April,  1881,  leaving  the 
plaintiff,  described  in  his  will  as  his  wife  Ann  Giles,  surviving 
him ;  and  his  will  was  proved  by  the  executors  named  therein. 

In  the  year  1884,  the  plaintiff,  describing  herself  as  Ann 
Giles,  widow,  filed  her  bill  against  the  executors  and  trustees, 
and  against  the  children  of  Jeremiah  Giles,  praying  that  the 
testator's  will  might  be  estabhshed,  and  the  trusts  thereof 
performed.  *  ♦  The  defendants,  by  their  answer,  said  they 
were  informed  and  believed,  that  in  the  year  1817,  when  the 
ceremony  of  marriage  was  performed  between  the  plaintiff  and 
the  testator,  John  Penfold  her  husband  was  living ;  and  that  he 
still  was,  at  the  date  of  their  answer,  living. 

The  defendants  went  into  evidence,  by  which  it  appeared  that  [  687  ] 
a  deed  of  separation,  dated  the  2nd  of  March,  1815,  was  prepared 
between  John  Penfold  of  the  first  part,  Ann  Penfold  his  wife  of 
the  second  part,  and  the  testator  Thomas  Giles  and  another 
trustee  of  the  third  part ;  that  the  testator  was  cognisant  of  such 
deed,  though  he  did  not  execute  it,  and  that  John  Penfold  was 
still  living.  Under  these  circumstances,  when  the  cause  came 
on  to  be  heard  on  the  15th  of  December,  1888,  it  was  directed  to 
stand  over  for  the  purpose  of  making  Penfold  a  party ;  and  a 
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Giles       supplemental  bill  was  filed  by  the  plaintiff,  described  therein  as 
Giles.       Ann  Penfold  alias  Giles,  by  her  next  friend,  against  John  Penfold. 

«  «  «  ♦  « 

[  688  ]  The  facts,  established  by  the  evidence,  were  that  both  the 

testator  and  the  plaintiff  knew  that  John  Penfold  was  living  in 
1816 ;  that  they  performed  the  ceremony  of  marriage  in  1817  ; 
that  the  testator  and  the  plaintiff  lived  together,  and  were  con- 
sidered as  husband  and  wife,  and  that  the  testator  believed  her 
to  be  his  lawful  wife  at  the  time  of  his  death ;  and  that  the 
defendant  Buckton,  who  was  the  testator's  solicitor,  knew  that 
Penfold  was  living  when  he  drew  the  testator's  will. 

[  689  ]  Mr.  Pemberton  and  Mr.  James  Parker,  for  the  plaintiff: 

There  is  no  pretence  for  the  resistance  which  has  been  made 
to  the  payment  of  the  plaintiff's  legacy,  unless  it  could  be  shewn 
that  fraud  had  been  practised  upon  the  testator;  and  fraud  is 
neither  alleged  nor  proved.  The  mere  fact  of  a  false  description 
is  perfectly  immaterial,  unless  fraud  can  be  connected  with  it : 
[SMoss  V.  Stiebelii).  The  single  exception  of  fraud  proves  the 
[690]  rule:  KenneU  v.  Ahhott  {2)\  In  this  case  the  testator  had 
exactly  the  same  opportunity  of  ascertaining  that  Penfold  was 
alive  as  the  plaintiff;  and  the  knowledge  or  suspicion,  if  any, 
that  he  was  living  must  have  been  common  to  both  of  them. 
Fraud,  therefore,  is  out  of  the  question ;  and  the  plaintiff  is 
clearly  entitled  to  the  benefit  of  the  bequest. 

Mr.   Skirroiv,   Mr.    Kijidersley,    Mr.    Richards,    and    Mr. 
Chandless,  contra.     *     *     * 

[  691  ]  Mr.  Pemberton,  in  reply.     ♦     *     * 

The  Master  of  the  Bolls  : 

In  this  case  the  testator,  by  his  will,  gives  a  legacy  to  his  wife 
Ann  Giles;  and  the  plaintiff,  describing  herself  as  Ann  Giles, 
widow,  files  a  bill  against  the  executors  and  trustees  of  the 
testator  to  recover  payment  of  that  legacy.  The  defence  is,  that 
the  plaintiff  does  not  answer  the  description  which  the  testator 
[  •692  ]       has,  in  his  *will,  applied  to  her,  for  that  she  is  not,  in  fact,  the 

(I)  38  B.  R.  67  (6  Sim.  1).  (2)  4  B.  B.  351  (4  Ves.  802). 


VOL-  TiAv.  1836.     CH.     1  KEEN,  692—693.  187 

widow  of  the  testator  ;  and  it  appears,  by  the  evidence,  that  the  Giles 
plainti£f  does  not,  in  point  of  fact,  answisr  that  description,  and  Giles. 
that,  at  the  time  when  the  ceremony  of  marriage  was  performed 
between  the  testator  and  the  plaintiff,  she  was  the  wife  of  another 
person.  The  plaintiff  alleged,  by  her  bill,  that  Penfold,  her  first 
husband,  was  dead  at  the  time  when  that  ceremony  of  marriage 
took  place  between  her  and  the  testator,  but  it  was  proved  that 
Penfold  was  at  that  time  and  still  is  living ;  and  a  supplemental 
bill  was  filed,  with  leave  of  the  Court,  for  the  purpose  of  bringing 
Penfold  before  the  Court  as  a  party. 

It  is  clear  that,  in  point  of  law,  a  mere  misdescription  of  a 
legatee  will  not  defeat  the  legacy ;  and  it  is  equally  clear  that  a 
legacy  given  to  a  person  in  a  character  which  the  legatee  does 
not  fill,  and  by  the  fraudulent  assumption  of  which  character  the 
testator  has  been  deceived,  will  not  take  effect.  That  was  the 
principle  upon  which  the  case  of  KenneU  v.  Abbott  was  decided, 
and  the  soundness  of  that  decision  has  never  been  questioned. 
In  this  case  it  is  said  that,  though  no  fraud  upon  the  testator  is 
proved,  fraud  must  be  inferred,  because,  in  point  of  fact,  an 
offence  was  committed  by  the  plaintiff,  who,  knowing  that  her 
first  husband  was  living  in  1815,  married  the  testator  in  1817  ; 
and  it  is  argued  that  the  testator  could  not  know,  and  the  plaintiff 
must  be  assumed  to  know,  that  her  first  husband  was  living. 
The  reason  assigned  why  the  testator  could  not  know  it  is,  that 
he  had  some  reUgious  scruples  as  to  his  conduct  before  the 
marriage,  and  that  those  religious  scruples  must  have  been 
removed  before  he  consented  to  marry;  and  the  ground  upon 
which  the  Court  is  to  infer  that  the  plaintiff  did  know  that 
fact  is,  that  there  is  evidence  of  Penfold  being  known  to  be  alive 
•in  the  year  1830.  This  is  an  inference  which  I  cannot  follow :  [  •698  ] 
I  cannot  assume,  from  the  facts  of  the  case,  that  the  plaintiff  had 
a  guilty  knowledge  which  the  testator  had  not  in  common  with 
the  plaintiff.  If  I  could  assume  that,  the  case  would  be  very  like 
that  of  KenneU  v.  Abbott ;  but  in  the  present  case  the  testator, 
as  well  as  Mrs.  Penfold,  had  both  an  actual  knowledge  of  the 
existence  of  John  Penfold  in  the  year  1815 ;  and  it  was  not  more 
the  duty  of  Mrs.  Penfold  than  it  was  the  duty  of  Thomas  Giles, 
the  testator,  to  ascertain  that  John  Penfold  was  dead  before  they 


188 


1836.     CH.     1  KEEN,  693. 


f^R.R. 


Giles 

V, 

Giles. 


ventared  to  proceed  to  the  ceremony  of  a  marriage  between 
themselves.     There  is  no  more  reason  why  I  should  impute  to 
the  plaintiff  a  fraud  upon  the  testator  than  to  the  testator  a 
fraud  upon  the  plaintiff ;  which  of  them  was  guilty,  if  either  of 
them,  must  depend  upon  circumstances  which  are  not  before  the 
Court.     If  both  had  a  guilty  knowledge,  no  fraud  was  committed 
upon  the  testator;   and  however  immoral  the  conduct  of  the 
parties,  it  is  no  part  of  the  duty  of  courts  of  equity  to  punish 
parties  for  immoral  conduct  by  depriving  them  of  their  civil 
rights.    It  is  said  that,  the  plaintiff  having  described  herself  as 
the  widow  of  the  testator,  and  having  alleged,  upon  her  bill,  that 
Penfold  was  dead  in  the  year  1817,  when  she  performed  the 
ceremony  of  marriage  with  the  testator,  whereas  it  is  proved,  by 
the  evidence,  that  that  allegation  is  contrary  to  the  fact,  her  bill 
ought  to  be  dismissed  out  of  this  Court ;  but  I  cannot  say  that 
that  allegation  is  of  such  a  nature  that  it  ought  to  deprive  her 
of  the  right  to  the  legacy  which  she  has  under  the  will  of  the 
testator,  and  of  her  right  to  claim  the  benefit  of  the  bequest  in 
this  suit.     As  the  defendants  admit  assets,  therefore,  the  usual 
accounts  must  be  taken  of  the  testator's  personal  estate.     The 
consideration  of  costs  will  be  very  material  in  this  case,  where  the 
conduct  of  parties  is  open  to  so  much  censure ;  but,  for  the  present, 
costs  must  be  reserved. 


1887. 
July  14,  17. 

Jiolls  Court 

Lord 
Lanodalb, 

M.R. 

[694] 


SMITH  V.  PHILLIPS  (1). 

(1  Keen,  694—700 ;  R.  0,  6  L.  J.  (N.  S.)  Ch.  253.) 

A.  made  an  equitable  mortgage  of  certain  premiBes  to  B.,  and  he  after- 
wards entered  into  an  agreement  to  grant  a  lease  of  the  premises  to  C, 
who  had  notice  of  the  prior  charge.  A.  became  bankrupt  before  the  lease 
was  executed,  and  on  the  petition  of  B.  an  order  in  bankruptcy  was  made, 
under  which  the  premises  were  sold,  and  B.  became  the  purchaser,  and 
retained  the  amount  of  his  equitable  mortgage  out  of  the  purchase-money. 

Held,  on  a  bill  filed  by  C.  for  specific  performance  of  the  agreement,  that 
B.  having  become  the  piurchaser,  and  thereby  united  his  equitable  mortgage 
with  the  equity  of  redemption,  was  bound  to  perform  the  agreement. 

In  the  year  1881  William  Holman,  being  possessed  of  a  certain 
messuage  in  the  county  of  Hertford,  which  he  held  for  the  residue 


(1)  John  Brothers  Ahergarw  Brewery 
Co.  V.  Holmea  [1900]  1  Ch.  188,  69 


L.  J.  Ch.  149 ;  and  see  0'Loug?ilm  v. 
Fitzgerald  (1873)  Ir.  Rep.  7  Eq.  483. 
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of  a  term  of  ninety-nine  years,  made  an  equitable  mortgage  of       Smith 
the  same  to  the  defendant  John  Phillips  to  secure  the  repayment     pbillips. 
of  a  loan  of  4001,  and  interest. 

In  April,  1838,  Holman  entered  into  an  agreement  to  let  the 
above-mentioned  messuage  to  the  plaintiff  Smith  ;  and  the 
following  memorandum  was  signed  by  both  parties : 

**  Memorandum  of  an  agreement  made  and  entered  into  this 
6th  day  of  April,  1888,  between  William  Holman,  victualler,  and 
William  Smith,  painter.  Whereas  it  hath  been  agreed  between 
the  parties  hereto,  that  W.  Holman,  being  the  landlord  of  the 
public  house  called  the  'Half-way  House'  between  Ware  and 
Hertford,  shall  let  to  William  Smith  the  said  house  and  premises, 
at  the  sum  of  951.  per  annum,  payable  half-yearly,  it  is  hereby 
agreed  that  William  Holman  shall  grant  to  William  Smith  a 
lease  of  the  said  premises  for  the  term  of  seven,  fourteen,  or 
twenty-one  years,  determinable  by  a  notice  to  be  given  by  the 
said  William  Smith  in  writing  at  the  least  six  months  prior  to 
the  end  of  either  of  the  said  terms,  he,  the  said  tenant  William 
Smith,  hereby  agreeing  to  pay  all  taxes  and  parochial  assess- 
ments (except  the  land  tax),  the  said  rent  to  be  paid  half-yearly 
from  the  day  of  the  25th  of  March  last ;  "^and  that  William  [  *695  ] 
Holman,  his  executors  or  administrators,  shall  take  of  the  said 
William  Smith,  his  executors  or  administrators,  the  fixtures  of 
the  said  house  and  premises  at  the  expiration  or  other  determina- 
tion of  the  said  term,  at  a  fair  valuation,  if  required  by  the  said 
William  Smith.  And  it  is  also  agreed  that  William  Smith  shall 
pay  to  William  Holman  the  sum  of  601.  over  and  above  the 
valuation  of  the  furniture,  stock  in  trade,  and  effects  in  and  upon 
the  said  premises  at  the  time  of  him,  the  said  Wilham  Smith, 
taking  possession  thereof.  The  said  William  Holman  to  pay 
all  rates,  taxes,  and  impositions  up  to  the  time  of  his  giving 
possession  under  this  agreement." 

Previously  to  the  date  of  this  agreement,  Holman  had  notice 
of  the  equitable  mortgage  of  the  defendant  Phillips.  In  pur- 
suance of  the  agreement,  the  stock  and  effects  were  valued  at  the 
sun  of  216Z.,  which  sum,  together  with  the  consideration  money 
for  the  lease,  was  paid  by  the  plaintiff,  and  the  plaintiff  was 
thereupon  let  into  possession. 
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Smith  On  the  15th  June,  1888,  and  before  a  lease  was  executed, 

Phillips.  Holman  became  a  bankrupt.  On  the  28th  of  November  following, 
the  defendant  presented  a  petition  in  the  Court  of  Review,  stating 
his  equitable  mortgage,  and  praying  that  the  premises  might  be 
sold,  and  that  he  might  be  paid  out  of  the  produce  of  the  sale  so 
much  as  was  due  to  him  upon  his  security.  By  an  order  of  the 
Court  of  Review,  the  premises  were  directed  to  be  sold,  and  were 
sold  accordingly  by  public  auction  on  the  22nd  of  February, 
1884.  The  defendant  had  liberty  to  bid  at  the  sale,  and  became 
the  purchaser  at  the  sum  of  GOO/.,  out  of  which  he  retained 
the  amount  due  to  him  in  respect  of  his  equitable  mortgage. 
The  agreement  for  the  lease  was  produced  at  the  sale  by  an 
[  *696  ]  agent  *of  the  plaintiff,  and  read  in  the  auction  room ;  and  the 
solicitor  for  the  defendant  also  read  an  opinion  of  counsel  to 
the  effect  that  the  equitable  mortgagee  was  not  bound  by  the 
agreement,  and  that  the  plaintiff  could  not  enforce  the  same 
against  him. 

By  an  indenture  of  assignment,  dated  the  6th  of  May,  1884, 
between  the  assignees  of  Holman  of  the  first  part,  Holman  of  the 
second  part,  and  the  defendant  of  the  third  part,  it  was  witnessed 
that,  for  the  considerations  therein  mentioned,  the  assignees 
and  Holman  assigned  to  the  defendant,  his  executors,  &c.  the 
premises  in  question,  subject  to  the  rents  and  covenants  in  the 
original  lease,  and  also  subject  to  the  claim  of  the  plaintiff 
to  a  lease  under  the  memorandum  of  agreement  of  the  6th 
of  April,  1888;  but  it  was  thereby  declared  that  ''nothing 
in  such  exception  contained  was  meant  to  admit  the  validity 
of  such  claim,  and  which  claim  the  defendant,  at  the  time 
he  purchased  the  said  premises,  was  advised  and  believed  to 
be  void." 

Shortly  after  the  purchase,  the  defendant  gave  notice  to  the 
plaintiff  to  quit  the  premises;  and,  on  the  refusal  of  the 
plaintiff  to  quit  at  the  expiration  of  such  notice,  the  defendant 
brought  an  action  of  ejectment  to  recover  possession  of  the 
premises. 

The  bill  prayed  a  specific  performtknce  of  the  agreement  of  the 
6th  of  April,  1888,  and  that  the  defendant  might  be  decreed  to 
grant  a  lease  in  pursuance  thereof. 
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Mr,  Pemberton  and  Mr.  Bethel! ,  for  the  plain tiflf:  Smith 

r. 
The  plaintiff  is  clearly  entitled  to  the  specific  performance  of     Phillips. 

this  agreement.  The  defendant  purchased  *from  the  assignees  [  *697  ] 
the  leasehold  interest,  which  was  subject  to  his  own  equitable 
charge  and  to  that  of  the  plaintiff.  His  own  charge  was  paid  out 
of  the  purchase-money ;  and  he  became  the  owner  of  the  leasehold 
estate  discharged  from  the  mortgage,  and  subject  to  the  equitable 
charge  of  the  plaintiff.  This  is  the  common  case  of  a  first  incum- 
brancer, who,  with  notice  of  a  second  incumbrance,  purchases  the 
estate,  and  by  so  doing  extinguishes  his  own  charge,  and  lets  in 
the  second  incumbrancer.  He  might  have  kept  his  equitable 
mortgage  on  foot  by  making  an  assignment  of  it  to  a  third 
person  before  he  became  the  purchaser  ;  but,  as  he  has  not  done 
so,  there  remains  no  incumbrance  upon  the  estate,  except  that 
which  arises  out  of  Holman's  agreement  to  grant  a  lease  to  the 
plaintiff,  and  that  agreement  the  defendant  is  bound  to  perform. 
The  very  indenture  of  assignment,  under  which  the  defendant 
claims,  shews  that  he  bought  the  estate  subject  to  the  agreement 
for  the  lease. 

Mr»  Temple  and  Mr,  Shaipe,  contra  : 

The  defendant  had  an  equitable  mortgage,  and  the  plaintiff  an 
equitable  lease ;  the  equities,  therefore,  being  equal,  priority  in 
point  of  time  will  prevail,  and  the  plaintiff  cannot  set  up  a 
subsequent  charge  to  defeat  the  prior  charge  of  the  defendant. 
All  that  the  plaintiff  can  by  possibility  pretend  to  claim  is  the 
value  of  the  lease  contracted  for,  after  satisfaction  of  the  prior 
charge  of  the  defendant.  *  *  If  the  estate  had  been  purchased  [  698  ] 
by  a  stranger,  the  plaintiff  could  only  have  claimed  the  benefit 
of  his  agreement  after  satisfaction  of  the  defendant's  mortgage ; 
and  how  can  the  equities  between  the  plaintiff  and  defendant  be 
varied  by  the  circumstance  of  the  defendant  having  become  the 
purchaser?  Even  if  the  defendant  has,  by  the  operation  of  a 
technical  rule,  lost  the  advantage  of  his  priority  in  consequence 
of  his  having  omitted  to  make  an  assignment  of  his  security, 
this  is  not  a  case  in  which  the  Court  is  called  upon  to  determine 
the  priorities  of  the  incumbrancers,  but  in  which  the  plaintiff 
seeks  for  specific  performance,  which  it  is  in  the  discretion  of 
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Smith       the  Court  to  refuse,  where  a  party  is  endeavouring  to  take  an 
Phillips,     advantage  of  a  technical  rule  against  the  justice  of  the  case. 

[  699  ]  Mr.  Pemhertoriy  in  reply : 

Whatever  disadvantage  may  have  accrued  to  the  defendant  from 
his  purchase,  he  bought  with  his  eyes  open  ;  and  having  united 
the  characters  of  mortgagee  and  owner,  and  thereby  discharged 
the  estate  of  his  own  incumbrance,  he  is  no  longer  in  a  situation 
to  claim  priority  to  the  second  incumbrancer  (i). 

jMly  17.      The  Master  of  the  Bolls  : 

In  this  case  Holman  made  an  equitable  mortgage  of  the 
premises  to  the  defendant,  and  he  afterwards  entered  into  an 
agreement  to  grant  a  lease  of  the  same  premises  to  the  plaintiff. 
Holman  became  a  bankrupt;  the  property  was  sold  under  an 
order  of  the  Court  of  Review,  made  on  the  petition  of  the 
defendant,  the  equitable  mortgagee.  The  defendant  himself 
became  the  purchaser,  and  received  or  retained  out  of  the 
purchase-money  the  sum  secured  by  his  equitable  mortgage. 
The  premises  were  sold  subject  to  the  plaintiff's  claim  under 
the  agreement,  and  the  assignment  expressly  recites  that  they 
were  so  sold.  The  plaintiff  has  a  clear  right  to  have  the  lease 
which  he  contracted  for,  and  that  right  is  to  be  worked  out 
against  the  equity  of  redemption.  No  doubt,  the  interest  of 
the  bankrupt  might  have  been  so  sold  as  to  keep  the  equitable 
mortgage  of  the  defendant  distinct  from  the  equity  of  redemp- 
tion ;  but  the  defendant,  by  becoming  the  purchaser,  has  united 
[  '700  ]  those  interests ;  *and  the  question  is,  whether  the  equitable 
mortgage  and  the  equity  of  redemption  having  been  united, 
those  interests  can  now  be  separated.  I  am  of  opinion  that 
they  cannot  be  separated ;  and  that  the  plaintiff  is  entitled  to 
have  his  equitable  charge  satisfied  out  of  the  united  interests 
which  now  constitute  the  equity  of  redemption. 

(1)  For  the  grounds   upon  which  see  the  cases  of  Cheswoldy.Maraham, 

the  Court  has  determined  the  equities  2  Ch.  Oa.  170;  Toulmin  v.  Steere,  17 

between  a  second  incumbrancer  and  R.  R,  67  (3  Mer.  210) ;  and  Parry  v. 

a  prior  incumbrancer  who,  with  notice  Wright,  24  R.  R.  191  (1  Sim.  &  St. 

of  the  subsequent  incumbrance,  has  368,  and  5  Russ.  142). 
purchased  the  equity  of  redemption, 
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Thb  ATTORNET-GENERAL  v.  The  CORPORATION        me. 

Bee.  18,  19. 
OF   NORWICH.  1837. 

(I  Keen,  700—714;  S.  C.  1  Jur.  398;  affirmed  on  appeal,  2  My.  &  Cr.  ^^^ 

406—131.)  Rolls  Court 

Demurrer  to  an  information  against  the  corporation  of  Norwich,     j^^^^^g 
praying  for  an  injunction  to  restrain  certain  applications  of  the  city  M.R. 

fund  of  the  borough  and  city  of  Norwich,  which,  as  the  information  Anneal 

alleged,  were  intended  to  be  made  in  violation  of  the  Municipal  Cor-  ^g^^ 

porations  Act,  5  &  6  Will.  IV.  c.  76,  allowed  under  the  circumstances.        y^^  g^  27,  31. 

In  the  ordinary  management  of  the  borough  fund  a  court  of  equity  

ought  not  to  interfere;  but  in  a  case  of  misapplication  calling  for  a  Lord 

specific  remedy,  semble,  that  the  jurisdiction  of  the  Court  is  not  excluded    Cottbnham, 
by  the  Municipal  Corporations  Act,  but  the  case  stated  must  allege  circimi-         r    \  ^ 
stances  which  if  proved  will  necessarily  constitute  a  breach  of  trust.  ^        J 

A  mnnicipal  corporation  may  be  justified  in  discharging,  out  of  the 
oorporate  funds,  the  expenses  of  opposing  quo  vmrranto  informations 
against  individual  members  of  the  corporation,  if  the  object  of  such 
informations  be  to  impeach  the  title,  or  destroy  the  legal  existence  of  the 
corporation,  as  a  body. 

This  information  was  filed  by  the  Attorney-General,  at  the 
relation  of  Samuel  Bignold,  against  the  Mayor,  aldermen,  and 
burgesses  of  the  city  of  Norwich,  and  against  Thomas  Osborne 
Springfield,  Thomas  Brightwell,  Peter  Finch,  Henry  Willett,  and 
Thomas  Edwards;  and,  in  substance,  it  prayed  the  Court  to 
declare,  that  certain  applications  intended  to  be  made  of  the 
city  fund  of  the  borough  and  city  of  Norwich  were  contrary  to 
and  in  direct  violation  of  the  provisions  of  the  Act  for  regulat- 
ing municipal  corporations  (i),  and  a  breach  of  the  trusts  and 
duties  of  the  Mayor,  aldermen,  and  burgesses,  and  ought  to  be 
restrained  by  the  order  and  injunction  of  the  Court ;  and  that  an 
injunction  might  be  accordingly  granted  ;  and  that  in  case  any 
sums  have  been  wrongfully  paid,  as  alleged,  the  same  might  be 
repaid  and  refunded  by  such  *persons,  and  in  such  manner  as  r  .^^ji  i 
there  might  be  occasion;  and  that  the  defendants  Springfield, 
Brightwell,  Finch,  and  Willett  might  be  decreed  personally  to 
pay  the  costs  of  the  relator,  incidental  to  the  suit,  and  for 
general  relief. 

By  the  seventy-first  section  of  the  Act,  it  is  provided  that 
estates  vested  in  corporations  in  their  corporate  character  in 

(1)  5  &  6  Will.  IV.  c.  76.     (Bep.  45  &  46  Vict.  c.  50,  s.  5.) 


144  1886.     CH.     1  KEEN,  701—702.  [r.r. 

A.-a.        trust  for  charitable  purposeB  Bhould  cease  on  the  1st  day  of 

CoBPORA.     August,  1886 ;  and  that  if,  before  that  time,  no  other  direction 

Norwich      should  be  made  by  Parliament,  the  Lord  Chancellor  should 

make  such  orders  as  he  should  think  fit  for  the  administration 

of  such  trust  estates,  subject  to  the  charitable  uses. 

No  other  direction  having  been  made  by  Parliament,  the 
Lord  Chancellor  proceeded  to  exercise  the  power  vested  in 
him  by  appointing  trustees  for  the  administration  of  the  charity 
estates,  vested  in  corporations,  upon  applications  made  to  him 
by  petition ;  and,  some  time  before  the  19th  of  August,  1886, 
Mr.  Springfield,  then  acting  as  Mayor,  and  certain  members  of 
the  council  of  Norwich,  presented  or  prepared  to  present  a 
petition  to  the  Lord  Cljancellor  on  the  subject ;  and,  on  the 
19th  of  August,  certain  proceedings  of  the  council  of  Norwich 
took  place,  and  were  entered  in  the  books  of  the  Corporation  as 
follows :  **  Mr.  Councillor  Finch  moved,  and  Mr.  Councillor 
Beare  seconded  the  following  resolutions,  which,  being  put  to 
the  vote,  were  carried  by  a  majority  of  twenty-one,  there  being 
ayes  thirty-two,  noes  eleven :  viz.  Resolved,  that  this  council  do 
adopt  the  petition  already  presented,  or  in  course  of  presentation, 
to  the  Lord  Chancellor,  by  the  Maj'^or  of  this  city  and  other 
members  of  the  council,  praying  for  the  appointment  of  trustees 
to  the  several  charities  in  this  city  lately  under  the  management 
[  ♦702  ]  of  the  former  corporation  ;  and  that  *the  town  clerk  be  instructed 
to  procure  an  order  of  the  Lord  Chancellor  in  conformity  with 
the  prayer  of  such  petition ;  and  that  the  town  clerk  be 
empowered  to  attach  the  city  seal  to  the  same,  or  a  copy 
thereof.  Resolved,  that  the  Mayor,  and  Peter  Finch,  and 
Henry  Willett,  Esquires,  together  with  the  town  clerk,  be  a 
deputation  to  proceed  to  London  for  the  purpose  of  furthering 
the  objects  of  the  petition,  with  power  to  employ  attorneys  and 
counsel  as  they  may  think  necessary,  and  that  the  town  clerk 
be  authorised  to  take  such  corporate  books  and  documents  as  he 
may  think  proper,  together  with  such  other  evidence  or  testimony 
as  he  may  deem  necessary ;  and  that  he  be  also  authorised  to 
take  the  opinion  of  one  or  more  counsel  on  any  points  touching 
the  said  charities,  or  the  estates  l)elonging  to  the  same,  as  he  may 
think  proper  or  be  advised." 


TION  OF 

Norwich. 
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On  the  28rd  day  of  September  following,  other  proceedings  of  a.-g. 
the  council  took  place,  and  were  entered  in  the  book  as  follows  :  cobpoba- 
"  It  was  moved  by  Mr.  Alderman  Young,  and  seconded  by  Mr. 
Councillor  Spratt,  that  the  following  resolution  be  agreed  to  by 
the  council :  viz.  Resolved,  that  the  authority  and  power  given 
to  the  deputation,  appointed  by  a  resolution  of  a  council  at  a 
former  meeting  held  on  the  19th  day  of  August  last,  for  pro- 
moting and  furthering  the  objects  of  the  petition  preferred  to  the 
Lord  Chancellor  by  Thomas  Osborne  Springfield  and  others  in 
the  matter  of  the  charities,  be  continued  to  the  gentlemen 
forming  such  deputation;  and  that  the  town  clerk  be  ordered 
to  take  all  requisite  proceedings  for  carrying  the  resolutions 
and  orders  of  the  council,  touching  the  appointment  of  trustees 
of  the  charities  into  effect.  Whereupon  Mr.  Councillor  Bignold 
moved,  seconded  by  Mr.  Councillor  James  Steward,  as  an 
amendment,  that  the  said  resolution  be  not  adopted  by  the 
council.  The  chairman  put  the  ^amendment  to  a  shew  of  [  *703  ] 
hands,  which  was  negatived  by  a  large  majority,  and  the 
original  resolution  was  adopted  and  agreed  to.'' 

The  information  charged  that,  in  pursuance  of  the  resolutions, 
the  persons  named  as  a  deputation,  came  to  London  for  the 
aUeged  purpose  of  attending  to  the  petition,  and  that  great 
costs  had  been  incurred  for  their  travelling  and  other  expenses, 
and  for  their  entertainment.  That  such  costs  had  not  been, 
and  were  not  intended  to  be  paid  by  the  individuals  who 
incurred  them ;  but  were  paid  by  Mr.  Staff,  the  town  clerk, 
or  left  unpaid,  upon  an  arrangement  or  understanding  that 
the  same  should  be  defrayed  out  of  the  city  or  borough  fund, 
or  other  property  of  the  corporation. 

The  information  further  stated,  that  on  the  4th  of  November, 
1886,  two  rules  were  made  by  the  Court  of  King's  Bench,  by 
one  of  which  rules  the  14th  day  of  the  same  month  was  given 
to  Mr.  Springfield  to  shew  cause,  why  an  information  in  the 
nature  of  a  quo  warranto  should  not  be  exhibited  against  him 
to  shew  by  what  authority  he  claimed  to  be  mayor  of  Norwich, 
and  by  the  other  of  which  rules  the  same  day  was  given  to 
Mr.  Brightwell  to  shew  cause,  why  the  like  information  should 
not  be  exhibited  against  him,  to  shew  by  what  authority  he 
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A.-G.        claimed  to  be  an  alderman  of  Norwich.     And  that  on  the  11th 
co^oBA-     of  November  between  the  date  of  the  rules  and  the  time  given 
No^BwicH     '^^  shewing  cause,  a  meeting  of  the  council  of  Norwich  was 
held,  and  an  order  was  made  as  follows :  viz.  *'  Ordered  that 
the  town  clerk  be,  and  he  is  hereby  directed  and  authorised 
to  adopt  the  necessary  measures  for  shewing  cause  against  the 
rule  nisi  of  the  Court  of  King's  Bench,  obtained   by  Samuel 
Bignold  and  Henry  Sogers  for  an  information  quo   warranto 
[  *704  ]       against  Thomas  Brightwell,  a  member  of  ''^this  council,  and 
that  the  city  treasurer  be  authorised  and  directed  to  pay  from 
time  to  time  out  of  the  city  funds  to  the  town  clerk  such  sums 
of  money  as  the  city  committee  shall  think  proper  and  requisite 
for   defraying   the  law  expenses   and    disbursements  of,   and 
attending  such  shewing  cause,  or  otherwise  in  relation  to  the 
said  rule,  such  orders  to  be  signed  by  three  members  of  the 
said  committee.    And  further  ordered  that  the  town  clerk  be, 
and  he  is  hereby  directed  and  authorised  to  adopt  the  necessary 
measures  for  shewing  cause  against  the  rule  nisi  of  the  Gom't 
of  King's  Bench,  obtained  by  Samuel  Bignold  and  Henry  Sogers 
for    an    information    qtio    warranto    against    Thomas    Osbom 
Springfield,  Esq.,  a  member  of  this  council ;  and  that  the  city 
treasurer  be  authorised  and  directed  to  pay  from  time  to  time 
out  of  the  city  funds  to  the  town  clerk  such  sums  of  money 
as  the  city  committee  shall  think  proper  and  requisite,   for 
defraying  the  law  expenses  and  disbursements  of  and  attending 
such  shewing  cause,  or  otherwise  in  relation  to  the  said  rule, 
such    orders    to   be    signed    by  three    members   of   the    said 
committee." 

The  information  alleged  that  the  defendants  Springfield, 
Brightwell,  Finch,  and  Willett  were  present  when  this  order 
was  passed,  and  supported  the  making  of  it;  that  afterwards, 
on  the  24th  of  November,  the  rule  against  Brightwell  was 
made  absolute,  and  the  rule  against  Springfield  was  enlarged. 
That  expenses  had  been  incurred  upon  the  authority  and 
foundation  of  the  orders,  and  that  the  Mayor,  aldermen,  and 
burgesses,  and  the  individual  defendants,  wrongfully  intended 
to  sign  the  requisite  order  of  the  corporation  to  pay  Mr.  Staff 
the  town  clerk,  who    acted    as  attorney  for  Springfield  and 
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Brightwell,    the   costs    and    disbnrsements    occasioned    by  the        A..a. 
proceedings  in  the  Court  of  King's  Bench.  Corpora. 

The  information  charged  that  the  intended  application  of  the     j^'awion 
city  funds  was  altogether  wrongful,  contrary  to  the  statute,  and       [  705  ] 
in  breach  and  violation  of  the  duties  and  obligations  of  the 
mayor,  aldermen,  and  burgesses,  asr  trustees  of  the  funds  and 
property  of  the  corporation  for  the  benefit  of  the  burgesses  or 
citizens  and  inhabitants. 

To  this  information,  two  general  demurrers,  for  want  of 
eqoity,  were  put  in ;  one  by  the  corporation  and  Mr.  Edwards, 
the  treasurer;  the  other  by  Springfield,  Brightwell,  Finch, 
and  Willett.     ♦     ♦     ♦ 

Mr.  Pemberton,  Mr,  Kindersley^  and  Mr.  Booth,  in  support 
of  the  demurrer. 

Sir    Charles    Wetherell,   Mr.   Tinney,   and   Mr.   Anderdan, 
contra. 

The  Master  of  the  Bolls  :  1837. 

Jan.  13. 

The  prayer  of  this  information  .is  supported  by  a  general  — 
all^ation,  that  the  intended  application  of  the  city  fund  is 
altogether  wrongful,  directly  contrary  to  the  clear  and  express 
words  of  the  statute,  and  in  breach  and  violation  of  the  duties 
and  obligations  of  the  Mayor,  aldermen,  and  burgesses,  as 
trustees  of  the  funds  and  property  of  the  corporation  for  the 
benefit  of  the  burgesses  or  citizens  and  inhabitants  of  the 
dty.  But  there  is  no  allegation  that  the  corporation  has  no 
interest  either  in  the  appointment  of  trustees  of  the  charities, 
or  ^in  the  proceedings  arising  out  of  the  rules  of  the  Court  [  *706  ] 
of  King's  Bench,  no  allegation  that  the  borough  fund  is 
insofficient  to  pay  all  the  expenses  which,  by  the  ninety- 
second  section  of  the  Act,  are  specifically  directed  to  be  paid, 
or  that  all  those  expenses  have  not  been  paid,  or  that  there  is 
no  sorplas  after  these  payments.  In  the  argument  for  the 
demurrer,  it  is,  in  the  first  place,  admitted,  that  the  council, 
as  the  'governing  body  of  the  borough,  has  not  a  right  to  do 
what  it  will  with  the  borough  fund,  or  the  corporate  property ; 
and  that,  in  one  sense,  the  Mayor,  aldermen,  and  burgesses, 

10—2 
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A.-G.  represented  by  the  council,  may  be  considered  to  be  trustees; 
CoBPOBA-  but  it  is  contended  that,  if  considered  as  trustees,  they  are 
n"bwich.  trustees  for  themselves  alone,  and  subject  only  to  the  checks 
and  control  given  by  the  statute.  That  the  trust  was  created, 
not  with  a  view  of  giving  courts  of  equity  a  jurisdiction  to 
interfere  in  every  case  in  which  any  burgess  or  inhabitant 
differed  from  the  decision  of  the  council  on  the  propriety  of 
any  item  of  expense,  but  for  the  purpose  of  affording  a  rule, 
as  between  the  representative  governing  body,  and  the  burgesses 
at  large,  and  that  the  observance  of  that  rule  is  secured,  in  the 
only  way  the  Legislature  intended,  by  the  power  given  to  the 
burgesses  to  elect  the  councillors  and  auditors,  and  to  examine 
the  accounts.  It  is  further  argued,  that,  in  this  case,  there  is 
nothing  in  the  proposed  application  of  the  borough  fund  which 
can  reasonably  be  called  wrongful ;  that  the  corporation  has 
a  substantial  interest  in  the  due  administration  of  the  charity 
estates,  and  in  defending  elections  properly  made.  It  is  further 
argued,  that  a  jurisdiction  such  as  is  now  proposed  to  be  exercised 
ought  not  to  be  entertained  at  all ;  that  there  is  no  case  in  which 
the  Court,  having  no  fund  or  estate  on  which  it  can  operate,  has 
been  called  upon  prospectively  to  restrain  trustees  from  incurring 
expenses  conceived  by  them  to  be  within  the  scope  of  their  trust ; 
[  •707  ]  *that,  if  there  were  a  trust  estate  to  be  administered,  and  an 
account  to  be  taken,  an  improper  item  might  be  disallowed,  but 
that  here,  there  is  no  trust  estate  or  fund  which  can  be  adminis- 
tered in  this  Court;  and  yet  the  Court  is  asked  to  interfere 
prospectively,  because  it  is  apprehended  a  misapplication  may 
be  made ;  and  it  is  urged  that,  if  this  jurisdiction  be  sustained 
there  is  no  single  expense  of  a  corporation  which  may  not  be 
prospectively  submitted  to  the  jurisdiction  of  a  court  of  equity  ; 
that  the  litigation  and  the  mischief  would  be  enormous,  and  the 
Act  could  not  be  worked. 

«  «  »  «  « 

[  ^^^  ]  [Here  his  Lordship  went  into  a  detail  of  the  provisions  made 

by  the  statute  for  the  constitution  of  the  governing  body,  and 
the  due  management  of  the  revenues  of  the  corporation ;  and  after 
observing  that  many  particular  cases  might  be  conceived  in 
which  great  injustice  and  injury  might  be  done,  if  no  sufficient 
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remedy  for  specific  and  individual  misapplications  were  afforded,        A.-G 
he  said :  ]  Cobpoba- 

I  am  of  opinion,  however,  that  the  present  case  does  not  nobwioh. 
impose  upon  me  the  duty  of  deciding  upon  any  general  question  [  713  ] 
as  to  the  jurisdiction  of  this  Court  in  cases  of  alleged  misapplica- 
tion of  the  borough  fund ;  as  it  appears  to  me  that,  even  if  such 
jurisdiction  exists,  a  case  is  not,  upon  this  information,  made 
out  for  applying  it.  For  any  allegation  of  fact  which  is 
contained  in  this  information,  the  applications  which  are  now 
proposed  to  be  made  of  the  borough  fund,  and  which  the 
information  seeks  to  restrain,  may  be  proper.  A  mere  general 
charge  that  the  proposed  applications  are  wrongful  will  not 
supply  the  want  of  facts  from  which  it  is  fairly  and  legally  to  be 
deduced  that  wrong  is  about  to  be  done.  The  information 
stating  intended  acts  which  may  or  may  not  be  wrongful  (and 
upon  that  I  give  no  opinion)  cannot  be  sustained,  upon  a  mere 
allegation  that  they  are  wrongful,  in  the  absence  of  the  facts  and 
circumstances  by  which  alone  it  can  be  determined  whether  they 
are  wrongful  or  not.  Whatever  may  be  the  jurisdiction,  I  think 
that  a  court  of  equity  ought  not  to  apply  it  in  the  consideration 
of  particular  *items  of  expense  which  may  or  may  not,  for  any  [  •714  ] 
thing  which  appears  upon  the  record,  be  proper  for  the  corpora- 
tion to  pay,  but  which  happen  to  excite  the  displeasure  of 
some  individual  who  thinks  it  worth  his  while  to  promote 
an  information.  Demurrer  allowed. 

This  decision  was  appealed  from,  and  affiimed  by  the  Lord 
Chancelu>b  [as  reported  in  2  My.  &  Cr.  406.  With  reference 
more  particularly  to  the  quo  warranto  expenses,  his  Lordship  said :] 

Throughout  the  whole  of  this  information  then  there  is  the  [  2  My.  &  Cr 
most  general  statement  of  the  proceedings  against  these  two 
individuals,  Springfield  and  Brightwell.  There  *is  no  statement  [  •*2i  ] 
of  the  ground  on  which  their  title  is  impeached ;  no  allegation 
that  the  case  only  affects  themselves  individually :  but,  from  the 
nature  and  terms  of  the  information,  the  mode  in  which  the  title 
of  the  corporation  is  stated  (of  course  looking  only  to  the 
language  used  in  the  information,)  almost  amounts  to  a  statement 
that  the  relator  at  least  questioned  the  legal  existence  of  the 
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A.-G.        corporation   itself.     It  is  not  stated  in  this  information  that 
CoBPOBA-     ^h&t  was  the  object  of  the  quo  warranto ;  but  it  is  quite  sufficient 

N^^BwiGH  ^  ^^^  ^^^  ^  ^^^  ^^  ^^^  ^^^'  ^^^^  there  is  no  allegation  that 
it  was  not  a  proceeding  for  the  purpose  of  attacking  the  legal 
existence  of  the  corporation. 

On  the  other  part  of  the  case,  with  respect  to  the  charity 
petition,  there  is  an  allegation  that  certain  proceedings  under  a 
charity  petition  were  adopted  by  the  corporation,  and  that  those 
proceedings  have  been  attended  with  considerable  expenses; 
and  that  the  council  intend  to  pay  such  expenses  out  of  the 
corporation  fund. 

With  regard  to  the  fund  out  of  which  the  expenses  are  alleged 
to  be  about  to  be  paid,  the  language  is  as  large  and  as  general 
as  it  is  possible  for  language  to  be.  The  allegation  is,  that  such 
intended  application  of  the  funds  or  property  of,  or  vested  in  the 
corporation,  to  such  before  mentioned  ends,  purposes,  and 
objects  respectively,  or  any  of  them,  "is  altogether  wrongful, 
and  directly  contrary  to  the  clear  and  express  provisions  of  the 
said  Act  of  Parliament,  and  in  breach  and  violation  of  the  duties 
or  obligations  of  the  said  mayor,  aldermen,  burgesses  or  citizens, 
as  trustees  of  the  funds  and  property  of  the  said  corporation  for 
the  benefit  of  the  burgesses  or  citizens,  and  inhabitants  at  large 
of  the  said  city."  There  is  no  allegation  of  any  intention  to  pay 
[  ^422  ]  the  *expenses  in  question  out  of  any  particular  fund  ;  no  allega- 
tion that  such  payment  will  interfere  with  any  of  those  claimants 
who  are  directed  to  be  paid  out  of  the  fund  in  the  first  instance  : 
the  statement  is  merely  of  an  intention  to  pay  out  of  some  fund 
or  other  belonging  to  the  corporation. 

Now  there  are  two  parts  of  the  case  material  to  be  considered, 
which  are,  the  generality  of  the  allegations  with  regard  to  the 
object  of  the  qtw  warranto  informations,  and  the  generality  of 
the  allegations  with  regard  to  the  nature  and  circumstances  of 
the  fund  out  of  which  the  expenses  are  proposed  to  be  paid.  I 
quite  agree  with  the  Masteb  of  the  Bolls,  that  if  a  statement  is 
made  by  a  plaintiff,  which  is  in  itself  so  ambiguous  that  in  one 
sense  it  would  not,  and  in  another  it  would,  amount  to  a  charge 
of  breach  of  trust,  you  are  not  at  liberty,  upon  a  demurrer,  to 
adopt  the  unfavourable  interpretation,  and  to  extend  the  meaning 
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of  the  allegation  beyond  that  which  the  plaintiff  has  himself        A.-G. 
stated  on  the  record ;  and  that  by  the  rules  of  pleading,   in     gorpoba- 
patting  a  meaning  on  doubtful  expressions,  the  presumption  is     j^^wkjh 
rather  against  the  party  pleading,  than  the  party  who  objects  to 
the  language  of  the  pleading.     If,  for  instance,  the  allegation  in 
a  bill  is,  that  two  funds  are  in  the  possession  of  the  defendant, 
a  trustee,  one  of  which  might,  and  the  other  could  not,  be 
legitimately  applied  in  a  particular  mode;  and  that  the  defen- 
dant, having  those  two  funds,  intends  to  make  a  payment, 
which,  if  paid  out  of  the  one  fund,  would  be  a  breach  of  trust, 
bat  which  would  not  be  a  breach  of  trust  if  pai4  out  of  the  other, 
it  is  never  presumed,  on  a  general  allegation  of  that  description, 
that  the  payment  is  intended  to  be  made  out  of  that  fund  which 
could  only  be  dealt  with  by  a  breach  of  *trust.    On  the  contrary,       [  •423  ] 
the  presumption  is,  that  what  is  intended  to  be  done,  is  intended 
to  be  rightfully  and  properly  done,  provided  there  are  circum- 
stances enabling  the  party  to  do  that  properly,  which  it  is  alleged 
he  intended  to  carry  into  effect. 

In  considering  this  information,  therefore,  unless  I  can  come 
to  the  conclusion  that  under  no  possible  circumstances  it  would 
be  proper  for  the  trustees  to  pay  the  expenses  of  the  charity 
petition  out  of  the  corporate  funds,  or  to  make  payments  out  , 
of  those  funds  for  any  expenses  incident  to  the  opposition  to 
quo  warranto  informations  contesting  the  corporate  character  of 
members  of  the  corporation,  nothing  stated  in  this  information 
calls  for  any  judgment  from  me  on  the  questions  which  have 
been  discussed  upon  the  construction  of  the  Act  of  Parliament. 
So  strongly  was  it  felt,  indeed,  that  there  might  be  cases  in 
which  the  corporation  would  be  justified  in  making  these 
payments,  that  Sir  William  FoUett^  in  his  reply,  was  driven  to 
use  this  argument,  that  if  any  particular  circumstances  did  exist, 
it  was  for  the  defendants,  in  their  own  justification,  to  state  and 
explain  them  in  their  answer ;  and  that  it  was  sufficient  for  the 
relator  to  make  2k  prima  facie  case.  That  is  contrary,  however, 
to  the  known  and  established  rules  of  pleading.  It  is  for  the 
plaintiff  to  allege  the  grievance  of  which  he  complains ;  and  if  he 
does  not  on  his  record  sufficiently  allege  it,  the  defendant  is 
not  called  upon  to  answer  at  all.  If  the  case,  as  stated  on 
the  record,  brings  before  the  Court  allegations  on  which  two 
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A..a.        constractions  may  be  fairly  put,  one  consistent  with  the  innocence 

GoBPOBA.     of  the  defendant,  and  the  other  implying  a  breach  of  trust  oh  his 

NORWICH      P*^*»  ^*  ^^  contrary  to  all  the  rules  of  pleading  to  presume  that 

that  is  wrong  which  the  plaintiff  has  not  thought  proper  to 

[  U2i  ]      allege  as  wrong,  by  not  ^setting  forth  those  circumstances  which 

are  necessary  to  make  it  so. 

[The  Lord  Chancellor  then  referred  to  the  ninety-second 
section  of  the  Act  of  5  &  6  Will.  IV.,  and  cited  R.  v.  Inhabitants 
of  Essex  (i)  and  R.  v.  Tower  Hamlets  Commissioners  (2).] 
«  «  »  «  * 

[  *26  ]  Now,  addressing  myself  to  the  proceedings  on  the  quo  warranto 

informations,  to  which  certainly  by  far  the  strongest  part  of  the 
relator's  argument  is  directed,  I  will  suppose  a  case  which, 
though  not  alleged  on  the  face  of  the  information,  is  perfectly 
consistent  with  every  thing  that  is  there  alleged  ;  I  will  suppose 
that,  on  some  ground  or  other,  (the  information  does  not 
state  what)  the  title  of  Messrs.  Springfield  and  Brightwell  is 
[  *427  ]  impeached,  and  that  the  *same  question  which  is  raised  to  affect 
the  title  of  those  two  individuals  would  affect  the  legal  existence 
of  the  corporation  itself.  It  was  said,  indeed,  that  a  mode  of 
proceeeding  might  be  adopted  which  would  at  once  challenge  the 
title  of  the  whole  corporation.  That  may  be  so  ;  but  it  is  quite 
clear  that  another  course  of  proceeding  may  be  adopted  for  the 
same  purpose,  and  that  the  question,  though  raised  as  to  the 
right  of  an  individual,  may  have  for  its  object  to  impeach  the 
title  of  every  member  of  the  corporation,  or  of  so  many  of  them 
as  would  destroy  the  legal  existence  of  the  corporation.  There 
is  no  allegation  that  it  is  not  so  here.  The  information  carefully 
abstains  from  giving  the  grounds  on  which  the  proceeding  was 
instituted.  When,  however,  I  find  the  proceeding  so  stated  as 
applicable  to  particular  individuals,  and  coupled  with  the  state- 
ment as  to  the  whole  corporation,  that  the  mayor,  aldermen, 
and  burgesses,  or  the  persons  claiming  to  be  rightfully  mayor, 
aldermen,  and  burgesses,  have,  in  point  of  fact,  assumed  the 
powers  and  jurisdiction  of  the  corporation,  that  comes  very  near 
to  a  statement  that  the  character  of  the  whole  corporation  is 
challenged.  It  is  said  there  is  no  allegation  of  that  kind.  I  am 
not  inquiring  whether  on  the  face  of  the  information  it  is  so 

(1)  2  R.  B.  470  (4  T.  E.  591).  (2)  35  R.  R.  277  (1  B.  &  Ad.  232). 
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alleged  or  not ;  but  whether  the  detail  of  the  circumstances  which        A.-0. 
may  very  possibly  exist  be  inconsistent  with  that  which  appears     cobpora- 
on  the  record.     Instead  of  being  inconsistent  with  it,  I  find  it     Norwich. 
much  more  consistent  with  it  than  the  case  which  the  relator's 
argument  assomes,  namely  that  the  information  intended  to  state 
that  the  object  of  the  quo  warranto  informations  is  to  attack  the 
title  of  these  two  individual  corporators  only. 

Suppose  the  case  of  an  objection  set  up  in  the  Court  of  King's 
Bench,  the  effect  of  which  would  be,  if  prosecuted  *with  success,  [  *428  ] 
to  destroy  the  corporation.  In  the  argument  it  was  said  that  if 
there  were  no  legal  corporation,  there  could  not  be  a  more 
legitimate  question  to  raise.  That  is  perfectly  true ;  but  there 
is  another  supposition,  which  is,  that  the  corporation  was 
perfectly  legally  constituted,  and  that  there  was  no  real  founda- 
tion, therefore,  for  the  application  for  the  quo  warranto  informa- 
tionB  on  which  the  title  of  the  corporators  is  sought  to  be 
attacked.  Is  it  to  be  said  that  under  the  ninety-second  section, 
if  an  attempt  is  made  to  destroy  the  legal  existence  of  the 
corporation,  and  the  corporation  have  surplus  funds,  applicable, 
under  the  direction  of  the  council,  for  the  benefit  of  the 
inhabitants  (who  must,  of  course,  be  considered  interested  in  the 
corporation  of  the  town  of  which  they  are  inhabitants),  it  is  an 
improper  application  of  the  surplus  funds  to  defend  proceedings 
on  quo  warranto  informations,  having  for  their  object  to  destroy 
that  corporation  of  which  the  individuals  attacked  are  members, 
and  which  is  the  trustee  of  the  very  fund  stated  by  the  informa- 
tion to  be  held  for  the  benefit  of  the  public?  If,  under  these 
circumstances,  it  would  not  be  illegal  in  the  corporation  to 
defend  the  body  of  which  they  are  members,  against  unfounded 
proceedings  by  information  in  the  nature  of  a  quo  warranto^  such 
a  state  of  things  is  quite  consistent  with  what  is  alleged  on  the 
bee  of  the  information,  and  nothing  is  stated  upon  this  record 
which  would  amount  to  a  breach  of  trust. 

Such  being  my  view  of  the  allegations  with  respect  to  the  quo 
warranto  informations,  it  is  hardly  necessary  for  me  to  say  a 
word  with  regard  to  the  charity  petition,  which  appears  to  me 
to  have  been  presented  for  a  most  legitimate  purpose,  and 
prosecuted  in  a  most  proper  mode. 
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[B.B. 


A.-G, 
CoapoBA- 

TION  OP 
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[480] 


[His  Lordship  having  dealt  with  the  point,  said :] 

I  am  of  opinion,  therefore,  that  the  Mastbr  op  the  Rolls  was 
fully  justified  in  the  view  which  he  took,  and  in  the  ground 
upon  which  alone  he  decided,  namely,  that  there  is  not  on  this 
information  what  amounts  to  a  sufficient  allegation  of  a  breach 
of  trust. 

I  leave  the  question  upon  the  merits  totally  untouched.  I  am 
very  glad  that  the  case  is  in  a  position  which  enables  me  satis- 
factorily to  myself  to  dispose  of  this  appeal,  without  touching  on 
any  of  the  points  of  law  which  have  been  argued  at  the  Bar. 
The  time  may  come  when  those  important  points  may  legiti- 
mately be  discussed,  and  when  it  may  be  necessary  to  decide 
them.  For  the  present  purpose,  I  found  my  judgment,  as  the 
Master  op  the  Rolls  did  his,  on  the  absence  of  any  allegation 
in  this  information,  which  raises  any  such  case  for  argument. 

It  is  supposed  that  the  Master  op  the  Rolls  threw  out  some 
observations  as  to  the  jurisdiction  of  the  Court  over  these  funds. 
I  abstain  from  entering  into  that  subject  at  all.  If  I  were  of 
opinion  that  under  no  circumstances  the  Court  had  jurisdiction, 
I  should  of  course  allow  the  demurrer  without  adverting  to  the 
particular  circumstances  of  the  case;  but  I  find  particular 
circumstances  which  are  quite  sufficient  to  support  the  judgment 
of  the  Master  op  the  Rolls,  and  upon  these  the  judgment 
which  I  have  now  given  is  founded. 


18S6. 

Deo,  21,  22, 

24. 

HolU  Court, 

Lord 
Lanodale, 

M.R. 

[714] 


LEE  V.  PARK(l). 

(I  Keen,  714—724 ;  S.  C.  6  L.  J.  (N.  S.)  Ch.  93.) 

Motion  to  restrain  a  creditor,  after  a  decree,  from  issuing  execution  on 
a  judgment  obtained  before  the  decree  de  bonis  testatorisj  et,  si  noti,  dt 
bonis  propriis  as  to  costs,  refused  under  the  circumstances. 

Prindplee  upon  which  the  Court  acts  in  restraining  proceedings  at  law, 
after  a  decree,  with  reference  to  the  priority  of  the  decree  or  judgment 
at  law,  and  other  circumstances. 

This  was  a  motion,  on  behalf  of  the  defendants,  Godfrey  Park 
and  James  Iveson,  executors  of  the  will  of  Richard  Bigham, 
deceased,  for  an  injunction  to  restrain  the  Rev.  William  Gilby 

(I)  In  re  Womerdey  (18«5)  29  Ch.  D.  557,  54  L.  J.  Ch.  965, 53  L.  T.  260. 
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and  Henry   John   Shepherd,  executors  of   the  will    of    John         Lkb 
Lockwood,  deceased,  from  issuing  execution  upon  a  judgment,       pabk. 
obtained  by  them  at  law  on  the  8th  of  August,  1885,  upon  a 
bond,  dated  the  6th  of  April,   1824,   and  given  by  Richard 
Big^iam,  the  testator  in  the  cause,   to  John  Lockwood,   and 
Robert  Sandwith,  deceased. 

The  bond  was  conditioned  to  secure  the  repayment  of  the  sum 
of  1,8002.  advanced  by  Lockwood  and  Sandwith,  the  trustees 
under  a  marriage  settlement,  to  Richard  Bigham,  with  interest 
at  4  per  cent.  Richard  Bigham  died  shortly  after  the  execution 
of  the  bond,  without  having  paid  the  debt  thereby  secured,  and 
having  by  his  will,  dated  the  26th  of  January,  1825,  appointed 
Godfrey  Park  and  James  Iveson  his  executors. 

John  Lockwood  survived  his  co-trustee  Sandwith,  and  died  on       [  716  ] 
the  9th  of  May,  1827,  having  made  a  will  by  which  he  appointed 
William  Gilby  and  Henry  John  Shepherd  his  executors. 

The  executors  of  Lockwood,  being  unable  to  obtain  payment 
of  the  bond  debt  and  interest,  brought  an  actjpn  in  the  Court 
of  Exchequer  of  Pleas,  on  the  19th  of  June,  1885,  against  Park 
and  Iveson,  the  representatives  of  Richard  Bigham,  to  recover 
the  sum  of  2,606Z.  lis.  lid.,  being  the  amount  of  the  principal 
and  interest  due  upon  the  bond  at  that  time.  The  defendants 
at  law  at  first  pleaded  non  est  factum,  but,  being  advised  that 
they  had  no  defence  to  the  action,  they  withdrew  that  plea,  and 
suffered  judgment  to  go  by  default.  The  costs  were  taxed  by 
the  Master  at  202.  9s.,  and  judgment  was  entered  up,  on  the 
5th  of  August,  1885,  for  the  amount  of  the  debt  and  costs  to  be 
levied  de  bonis  testatoris,  et,  si  non,  de  bonis  propriis  as  to  the 
costs.  On  the  5th  of  December,  1885,  the  plaintiffs  at  law 
issued  a  writ  of  fieri  facias  de  bonis  testatoris  on  the  judgment 
indorsed  by  the  sum  of  2,627^  Os.  lid.,  but  the  writ  remained 
unexecuted,  there  being  no  goods  of  the  testator. 

On  the  10th  of  July,  1882,  John  Lee  and  Eleanor  his  wife, 
and  Cicely  Robinson,  claiming  as  legatees  under  the  will  of 
Richard  Bigham,  filed  their  bill  against  Park  and  Iveson,  the 
executors  of  that  will,  and  other  parties,  praying  for  the  usual 
amounts  of  the  testator's  personal  estate,  and  for  the  application 
of  the  same  in  a  due  course  of  administration. 
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Lee  By  the  answer  of  all  the  defendants  to  the  bill,  the  defendants 

Pabk.  Park  and  Iveson  stated  their  belief,  that  they  had  possessed 
themselves  of  the  personal  estate  and  effects  of  the  testator 
[  *7i6  ]  sufficient  to  pay  all  his  debts,  ^funeral  and  testamentary 
expenses,  but  not  his  legacies  charged  on  his  personal  estate. 
They  admitted  that  they  had  entered  into  possession  of  the 
testator's  real  estates,  and  receipt  of  the  rents,  and  that  the 
rental  of  the  real  estates  was  S50L  per  annum.  The  defendant 
Iveson  admitted  that  he  was  a  solicitor,  and  that  he  had  received 
all  the  rents  of  the  real  estate ;  but  he  denied  that  either  of  the 
executors  had  then  or  at  any  time  any  balances  in  their  hands 
of  the  testator's  personal  estate,  or  of  the  rents  of  the  real  estate, 
except  such  small  sums  as  might  from  time  to  time  have  remained 
in  their  hands  until  the  application  thereof,  but  the  amount  of 
which  the  defendants  were  unable  to  set  forth. 

By  their  further  answer,  the  defendants  Park  and  Iveson  said 
that  Park  had  received  the  greater  part  of  the  personal  estate,  and 
had  made  the  greater  part  of  the  payments  on  account  of  debts 
and  annuities,  which  had  been  made  under  the  trusts  of  the  will. 

By  a  schedule  to  the  further  answer,  it  appeared  that,  the 
sum  of  5,265Z.  19^.  11^.  had  come  to  the  hands  of  the  testator's 
executors,  and  that  a  considerable  portion  of  that  sum  had  been 
applied  to  the  payment  of  the  testator's  simple  contract  debts. 
It  appeared  further  by  this  schedule,  that  the  whole  of  the 
payments  made  by  the  executors  amounted  to  4,3402.  11a.  4d., 
leaving  an  apparent  balance  in  their  hands  of  9251.  Bs.  Id. 

The  decree  for  the  usual  accounts  was  made  on  the  SOth  of 
January,  1836. 

The  motion  for  the  injunction  was  supported  by  an  affidavit 
stating  the  judgment,  and  the  decree,  and  that  the  plaintiffs  at 
law  threatened  to  issue  execution  on  the  judgment. 
[  717  ]  By  an  affidavit  Hied  in   opposition,  it  was  stated   that  the 

plaintiffs  at  law  had  received  no  notice  of  the  suit  in  equity, 
or  of  the  decree  therein,  except  from  the  affidavit  of  the  executors. 

Mr.   Bethell,   in   support   of    the   motion   [cited   Lord    v. 
Wormleightoii  (i)  and  other  cases]. 

(1)  23  K.  11.  14  (Jac.  148). 
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Mr.  Pifjgotj  contra  :  Lkk 

*     *     The  executors,  by  suflfering  judgment  to  go  by  default,        Park. 
admit  assets,  and  if  none  are  found,  or  if,  as  appears  by  the        ^  ^^®  ^ 
schedule  to  the  answer,  a  devastavit  has  been  committed,  they 
are  personally  liable  for  the  debt;  and  against  that  personal 
liability  a  court  of  equity  will  not  protect  them.     *     *     * 

Mr.  BethelL  in  reply.  [  719  ] 

The  Master  of  the  Bolls  :  Dee.  24. 

It  has  been  argued  that  in  cases  of  this  nature  the  Court  pays 

no  regard  to  the  question,  whether  the  decree  or  judgment  has 

priority  in  time,  but  considers  only  the  quality  of  the  judgment, 

and  that,  the  judgment  in  this  case  being  a  judgment  to  recover 

de  bonis  testatoris,  the  executors  are,  as  of  course,  entitled  to 

restrain  the  judgment  creditors  from  issuing  execution.    I  do 

not  accede  to  that  argument.    The  jurisdiction  in  these  cases 

was  first  established  upon  questions  which  arose  between  judg- 

m^its  at  law,  and  decrees  in  equity,  for  payment  of  ascertained 

debts  out  of  the  assets.    It  was  determined  that  such  decrees 

and  such  judgments  were,  in  the  administration  of  legal  assets, 

to  be  considered  of  equal  value,  and  that  the  one  which  was 

prior  in  time  (whether  decree  or  judgment),   should  be  first 

satisfied  out  of  the  assets.    [His  Honour  here  referred  to  a 

number  of  old  cases  which  established  this  proposition  and  he 

observed  (p.  722)  that  the  case  of  Drewey^y.  Thacker{i)  was 

the  only  case,  so  far  as  he  was  aware,  in  which  an  executor 

had  been  protected  against  execution  upon  a  judgment  obtained 

prior  to  the  decree ;  and  referring  to  Lord  Eldon's  observations 

upon  that  case,  he  pointed  out  that  as  Lord  Eldon  there  made 

no  order  upon  the  motion  before  him,  the  order  of  the  Yice- 

Chancellor  was  in  effect  left  undisturbed ;  but  under  circumstances 

which  prevent  it  from  being  regarded  as  an  authority. 

His  Honour  then  continued  as  follows :] 

In  the  subsequent  case  of  Clarke  v.  Lord  Ortnonde  (2),  in  which       [  724  ] 
the  point  was  not  raised.  Lord  Eldon  is  reported  to  have  said 
that,  even  if  a  creditor  has  got  a  judgment  before  a  decree, 
(I)  19  B.  R.  274  (3  Swanst  629).         (2)  23  B,  ».  8  (Jac.  108). 
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though  he  may  come  in  and  prove  as  such,  he  must  not  take 
out  execution,  and  in  reference  to  the  conduct  of  the  parties, 
and  perhaps  to  the  nature  of  the  claim  there  may  be  such 
cases  ;  but  such  is  not  the  ordinary  rule ;  and  in  this  particular 
case,  having  regard  on  the  one  haend  to  the  nature  of  the  suit 
in  equity,  the  time  when  the  bill  was  filed,  the  statements  as 
to  the  assets  in  the  answer,  the  time  when  the  decree  was 
obtained,  and  the  absence  of  any  explanation  of  the  state  of 
the  assets  at  this  time ;  and  having  regard,  on  the  other  hand, 
to  the  time  when  the  action  was  brought,  and  the  judgment 
obtained,  the  rights  which  the  bond  creditors  have  obtained 
of  having  satisfaction  out  of  the  assets  of  the  testator,  if  the 
sheriff  finds  them,  or  if  not,  upon  the  sheriff's  return,  to  bring 
an  action  which  will  entitle  them  to  satisfaction  out  of  the  goods 
of  the  executor — considering  also  that,  if  there  should  be  a 
deficiency  of  assets,  the  claimants  thereon  would,  if  they  suffered, 
suffer  because  they  used  less  diligence  than  the  plaintiffs  at  law, 
but  would  not  suffer  at  all,  if  the  executors  were  held  to  have  a 
right  to  stand  against  the  assets  only  in  the  situation  in  which  the 
creditors  would  have  stood  upon  a  just  administration,  I  think 
that  this  motion  ought  to  be  refused  with  costs. 


1837. 
April  6,  7. 

JfolU  Court, 

Lord 
Lanqdalb, 

M.R. 

[729] 


RICHARD  THOMAS  v.  Sir  EDWARD  CHOLMELEY 
DERING,  Bart.,  Sir  WILLIAM  RICHARD 
POWLETT  .GEARY,  Bart.,  and  CHOLMELEY 
DERING  (1). 

(1  Keen,  729—748;  S.  C.  6  L.  J.  (N.  8.)  Ch.  267;  1  Jur.  427.) 

E.  D.  was  beneficially  entitled,  under  his  mamage  settlement,  to  an 
estate  lor  his  life,  and  to  the  ultimate  reversion  in  fee  in  default  of  issue 
male;  and  the  trustees  of  the  settlement  had  a  power  to  sell  at  the 
request  and  by  the  direction  of  the  tenant  for  life.  There  was  issue  of 
the  marriage. 

E.    D.,    acting   as    absolute    owner,    entered  into    a    contract   by 


(1)  Barnes  v.  Wood  (1869)  L.  R.  8 
Eq.  424,  38  L.  J.  Ch.  683,  and  Barker 
V.  tt>a:(1876)4  Ch.  D.  464, 46 L.  J.  Ch. 
62,  shew  that  the  difficulty  of  ascer- 
taining the  just  amount  of  abatement 
from  the  purchase-money  is  not  now 


a  sufficient  reason  for  refusing  to 
enforce  the  partial  execution  of  the 
contract  in  cases  like  the  present  one. 
And  see  Steiuart  v.  Kennedy  (1890)  Id 
App.  Cas.  at  p.  102.— 0.  A.  S. 
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correspondenoe  to  sell  the  estate  to  T.,  and  the  trustees  afterwards       Thomas 
refused  to  concur  in  the  sale :  9* 

Held,  on  a  bill  for  specific  performance,  first,  that  there  was  a  binding  Dkbiwo. 
contract  between  the  vendor  and  purchaser,  and  that  the  vendor  was 
bound  to  perform  it,  if  he  was  able ;  secondly,  that  the  vendor  ought  not 
to  be  decreed  to  request  or  direct  the  trustees  to  execute  a  conveyance, 
unless  the  trustees  ought  to  comply  with  the«  request ;  thirdly,  that  the 
trustees  had  a  discretion,  under  the  power  of  sale,  which  the  Court  had 
no  power  or  jurisdiction  to  control ;  and  lastly,  that  the  purchaser  was 
not  entitled,  in  such  a  case,  to  have  the  contract  performed  to  the  extent 
of  the  vendor^s  interest,  by  a  conveyance  of  his  life  estate  and  his  ultimate 
reversion. 

Principles  upon  which  the  Court  proceeds  in  determining  whether 
the  purchaser  is  entitled  to  a  partial  performance  of  the  contract,  with 
compensation  for  the  deficiency,  where  the  vendor  has  only  a  limited 
interest  in  the  estate  contracted  to  be  sold,  and  is,  therefore,  incapable 
of  performing  the  whole  contract. 

In  the  month  of  June,  1834,  an  advertisement  appeared  in  the 
Maidstone  Journal^  stating  that  an  estate,  about  three  miles  from 
Maidstone,  consisting  of  a  manor  and  682  acres  of  land,  with 
farm-houses,  &c.,  and  affording  good  pheasant  and  partridge 
shooting,  was  to  be  sold  by  private  contract,  and  that  further 
particulars  might  be  obtained  by  applying  to  the  solicitors 
therein  named. 

The  plaintiff,  having  reason  to  believe  that  the  estate  belonged' 
to  Sir  Edward  Gholmeley  Dering,  authorised  his  agent.  Wise, 
to  treat  for  the  purchase  of  the  estate,  and  Wise  accordingly 
addressed  a  letter  to  Sir  Edward  G.  Dering,  requesting  to  be 
informed  whether  the  Thomham  *Gourt  estate  was  for  sale;  [*7S0] 
and  if  so,  what  was  to  be  included  in  the  purchase,  and  what 
price  was  desired  for  it. 

[After  some  correspondence  Wise  made  by  letter  an]  offer,  on       [  731  ] 

the  part  of  the  plaintiff,  of  18,000Z.  for  the  estate,  timber  and  all 

included;  to  which  Sir  E.  G.  Dering  sent  the  following  letter 

in  reply : 

*  ^    "  OxoN  HoATH,  Sunday,  27th  of  July,  1834. 

"  Sib, — In  answer  to  your  letter  of  yesterday,  you  may  inform 
your  friend  that,  although  I  am  aware  the  sum  he  has  offered  is 
below  the  value  of  the  property,  I  have  nevertheless  made  up  my 
mind  io  accept  his  offer.  I  have  this  day  written  to  my  solicitor 
to  say  I  have  agreed  ia  accept  18,000Z.  for  the  whole,  and  he  will 
draw  up  an  agreement  immediately.    I  told  him  Mr.  Thomas 
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Thomab      would  probably  call  on  him  early  this  week :  I  go  up  to-morrow, 
Deb'iko.      and   shall  return  on   Thursday.     Although  *I  have  sold  this 
[  ♦732  ]      property  for  considerably  less  than  I  intended,  I  have  to  thank 
you  for  having  mentioned  it  to  Mr.  Thomas." 

In  consequence  of  this  letter  a  negotiation  took  place  between 
the  solicitor  of  the  plaintiff  and  the  solicitors  of  Sir  E.  G.  Dering 
for  the  preparation  of  a  formal  contract.  On  the  81st  of  July 
Sir  E.  G.  Dering  wrote  a  letter  to  his  uncle,  the  defendant 
Gholmeley  Dering,  to  the  following  effect:  ''I  have  sold  some 
outlying  farms,  in  order  to  enable  me  to  purchase  nearer  home. 
The  price  is  18,0002. ;  the  net  income  6802.,  which,  at  twenty-five 
years'  purchase,  is  17,000/.,  and  leaves  1,0002.  for  the  timber. 
Gonsidering  the  present  rate  of  interest  for  money,  I  think  it 
fairly  sold." 

On  the  4th  of  August  the  plaintiff  applied  to  Sir  E.  G.  Dering 
for  permission  to  shoot  over  the  land,  which  was  immediately 
granted. 

On  the  5th  of  September,  1884,  the  solicitors  of  Sir  E.  G. 
Dering  delivered  to  the  solicitor  of  the  plaintiff  the  draft  of  an 
agreement,  commencing  as  follows :  ''  Sir  E.  G.  Dering,  so  far  as 
he  can  under  the  settlement  made  upon  his  marriage,  but  not 
further,  or  otherwise,  agrees  to  sell  to  Mr.  Thomas  all  the 
manor,"  &c. ;  and  containing  various  stipulations,  to  which,  as 
well  as  to  the  clause  referring  to  the  settlement  of  which  this 
draft  was  the  first  notice,  the  plaintiff's  solicitor  objected. 

In  consequence  of  these  objections,  the  solicitors  of  Sir  E.  G. 
Dering  declined  delivering  an  abstract  of  title,  and  on  the  8rd  of 
November,  the  plaintiff's  solicitor  received  from  the  solicitors  of 
Sir  E.  G.  Dering  the  following  letter:  "We  beg  to  inform  you 
[  ♦783  ]  that  Mr.  Gholmeley  *Dering,  one  of  the  trustees  of  Sir  E.  G. 
Dering's  settlement,  being  of  opinion  that  the  price  proposed  by 
Mr.  Thomas  for  the  estate  at  Thomham  was  not  sufficient,  made 
inquiries  upon  the  subject,  and  has  by  such  inquiries  confirmed  his 
opinion ;  and,  in  consequence,  feels  it  his  duty  to  decline  giving 
his  concurrence  to  the  proposed  sale.  You  must,  therefore, 
consider  the  treaty  at  an  end." 

In  the  month  of  December  following,  the  bill  was  filed  agftinst 
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Sir  E.  C.  Bering,  praying  for  the  specific  performance  of  the  Thomas 
contract.  To  this  bill  the  defendant  Sir  E.  G.  Bering  put  in  a  debtng. 
plea,  setting  forth  indentores  of  lease  and  release,  dated  the  6th 
and  7th  of  April,  1882,  made  on  his  marriage,  whereby  the 
estates  therein  mentioned,  comprising,  among  others,  the  Thorn- 
ham  estate,  were  vested  in  Gholmeley  Bering  and  Sir  William 
Geary,  and  their  heirs,  apon  the  trusts  therein  mentioned; 
namely,  to  the  use  of  Sir  E.  G.  Bering  for  life,  without  impeach- 
ment of  waste,  with  remainder  to  the  trustees,  to  preserve 
contingent  remainders;  remainder  to  trustees  for  a  term  to 
secure  a  jointure  to  Sir  E.  G.  Bering's  mother;  remainder  to 
the  first  and  other  sons  of  the  marriage  successively  in  tail  m^le, 
with  an  ultimate  limitation  to  Sir  E.  G.  Bering  in  fee.  And 
the  settlement  contained  a  proviso,  that  it  should  be  lawful  for 
Gholmeley  Bering  and  Sir  W.  Geary,  and  the  survivor  of  them, 
and  the  executors  or  administrators  of  such  survivor,  at  any 
time  or  times  thereafter,  at  the  request,  and  by  the  direction  o 
Sir  E.  C.  Bering  during  his  life,  to  dispose  of  and  convey,  either 
by  way  of  absolute  sale  or  exchange,  all  or  any  part  of  the 
manors,  hereditaments  and  premises  thereby  limited  in  strict 
settlement,  and  the  inheritance  thereof  in  fee  simple  to  any 
person  or  persons  whomsoever,  and  for  such  price  or  prices  in 
money,  or  for  such  equivalent  or  recompense  in  lands  *as  to  the  [  *7S4  ] 
said  Gholmeley  Bering  and  Sir  W.  Geary,  and  the  survivor,  &c., 
ahould  seem  reasonable. 

The  plea  having  been  overruled,  the  plaintiff  amended  his  bill 
by  making  Gholmeley  Bering  and  Sir  W.  Geary  defendants. 
The  amended  bill  charged,  that  the  letters  and  correspondence 
before  stated  constituted  a  valid  and  binding  contract  as  well 
upon  Sir  £.  G.  Bering  as  upon  the  plaintiff,  and  that  it  was 
entered  into  with  the  privity  and  consent  of  the  trustees ;  and  it 
prayed,  that  the  defendants  might  be  decreed  specifically  to  per- 
form the  same ;  and  that  they,  and  all  other  necessary  parties, 
might  be  ordered  to  join  in  conveying  the  purchased  estate  to 
the  plaintiff  and  his  heirs,  and  to  deliver  up  possession  of  the 
same  to  the  plaintiff  and  his  heirs,  the  plaintiff  being  ready  on 
bis  part  specificaUy  to  perform  the  contracts 

The  defendant.  Sir  E.  G.  Bering,  by  his  answer,  said,  that  at 
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Thomas  the  time  he  carried  on  the  correspondence  with  Wise,  he  supposed 
Dbrimo.  he  was  only  negotiating  for  the  sale  of  the  estate,  and  never 
intended  that  such  correspondence  should  be  a  binding  contract 
on  himself  or  the  plaintiff.  The  defendant  set  out  the  inden- 
tures of  settlement  made  on  his  marriage,  and  stated  that  there 
was  issue  of  the  marriage  one  son,  Edward  Cholmeley  Bering, 
who  was  then  living,  and  insisted  that  the  trustees  of  that  settle- 
ment had  not  in  manner  and  form  therein  mentioned  disposed 
of,  or  contracted  to  dispose  of,  the  premises  in  question.  The 
defendant  further  said,  that  the  correspondence  did  not  contain 
a  proper  description  of  the  premises  pretended  to  be  the  subject 
of  the  alleged  contract ;  that  the  price  proposed  to  be  given  by 
the  plaintiff  was  inadequate ;  and  that,  even  if  he  had  entered 
into  such  contract,  it  was  out  of  his  power  to  perform  the  same, 
the  trustees  having  refused  to  give  their  consent  to  the  proposed 
sale  of  the  estate. 
[  735  ]  The  defendant,  Cholmeley  Dering,  by  his  answer,  said,  that  he 

never  gave  his  consent  to  Sir  E.  G.  Dering  to  enter  into  the 
alleged  contract ;  that  he  had  been  informed  of  the  correspon- 
dence between  Sir  E.  C.  Dering  and  Wise  in  the  month  of  May, 
1835,  and  not  before ;  that  the  advertisement  in  the  Maidstone. 
Journal  was  not  inserted  with  the  privity  or  consent  of  the  defen- 
dant or  of  his  co-trustee,  and  that  he  was  not  acquainted  with 
the  contents  thereof,  or  informed  that  the  estate  had  been 
advertised  for  sale  until  the  month  of  October,  1834 ;  that  the 
price  offered  by  the  plaintiff  wasL  inadequate ;  and  that  it  would 
be  prejudicial  to  the  interests  of  Sir  E.  G.  Dering,  and  the  other 
parties  for  whom  the  defendant  and  Sir  W.  Geary  were  trustees, 
to  part  with  the  estate;  and  he  submitted  that  he  and  his 
co-trustee  would  be  guilty  of  a  breach  of  trust,  if  they  concurred 
in  such  alleged  sale,  or  executed  any  instrument  for  carrying  the 
same  into  effect. 

The  defendant.  Sir  W.  Geary,  denied,  by  his  answer,  that  he 
had  authorised  Sir  E.  G.  Dering  to  enter  into  the  alleged  contract ; 
and  he  said,  that  he  was  wholly  ignorant  that  an  advertisement 
had  been  inserted  in  the  Maidstone  Journal  for  the  sale  of  the 
estate,  until  long  after  the  same  was  so  inserted;  and  that 
fifter  being  informed  by  Sir  E.  C.  Dering,  that  Cholmeley  Dering 
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had  rehiaed  to  concur  in  the  proposed  sale,  he,  Sir  William  Thomas 
Geary,  also  declined  to  concur  in  such  sale;  and  he  insisted  dertno. 
that  he  had  a  right  so  to  do. 

After  the  amended  bill  had  been  filed,  and  before  the  defen- 
dants put  in  any  answer  thereto.  Sir  E.  G.  Dering,  having 
employed  workmen  to  cut  down  timber  upon  the  Thomham 
estate,  a  supplemental  bill  was  filed  by  the  plaintiff  for  the 
purpose  of  obtaining  an  injunction  to  restrain  the  defendants 
from  committing  such  waste.  *An  ex  parte  injunction  was  [  •Tse  ] 
obtained;  and  a  motion  to  dissolve  it  was  afterwards  refused, 
with  costs. 

Mr.  Pemberton,  Mr.  Kenyon  Parker^  and  Mr.  Duppa,  for 
the  plaintiff: 

[Considering  all  the  circumstances]  the  Court  will  presume  that  [  737  ] 
the  trustees  acquiesced  in  the  contract,  and  compel  them  to 
complete  it.  The  power  of  sale  gives  no  discretion  to  the 
trustees,  except  as  to  the  price ;  and,  if  the  price  is  inadequate — 
though  there  is  no  pretence  for  the  alleged  inadequacy — Sir 
E.  C.  Dering  must  make  good  the  insufficiency.  *  *  The 
rule  is  well  settled,  that  where  a  vendor  misrepresents  the 
quantity  of  interest  which  he  possesses,  but  is  able  to  perform 
his  contract  to  a  certain  extent,  the  purchaser  is  entitled,  if  he 
chooses,  to  take  such  interest  as  the  vendor  can  give  him,  with 
an  abatement :  MarUock  v.  BuUer  (1),  Neaie  v.  Mackenzie  (2). 

Mr.  Kindersley  and  Mr.  Richards,  for  the  defendant  Sir 
E.C.  Dering: 

*  *  The  trustees,  in  the  exercise  of  the  discretion  given  to  [  738  ] 
them  by  the  power,  have  sworn  that  they  should  consider  them- 
selves guilty  of  a  breach  of  trust,  if  they  consented  to  the 
proposed  sale.  Sir  E.  C.  Dering's  direction  to  convey  would 
be  nugatory,  unless  the  trustees  acquiesced  in  the  propriety  of 
the  sale ;  for  the  request  and  direction  of  the  tenant  for  life  are, 
by  the  terms  of  the  settlement,  subject  to  the  approbation  of  the 
trustees,  and  the  Court  has  no  authority  to  control  the  exercise 
ci  the  discretion  so  reposed  in  them.    As  to  a  conveyance  by 

(1)  7  B.  B.  417  (10  Vee.  316).  (2)  Ante,  p.  106  (1  Kee^,  474). 
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Thomas      Sir  E.  C.  Dering  himself  of  such  interest  as  he  has,  no  such 

DsBiNG.      relief  is  asked  by  the  bill ;  and  the  plaintiff  cannot  obtain  it  in 

739  ]       a  suit  which  is  not  framed  for  that  purpose.     *     *     There  is  a 

tenant  in  tail  in  existence,  and  it  is  impossible  to  say  how  large 

a  portion  of  the  interest  may  be  comprised  in  the  intermediate 

estates  which  the  tenant  for  life  cannot  convey.     *    *    * 

Mr,  Barber  and  Mr.  Turner,  for  the  trustees : 

The  trustees  positively  deny,  by  their  answer,  that  they  knew 

of  the  advertisement,  or  in  any  manner  authorised  or  assented 

[  740  ]       to  the  sale.    *     *    To  direct  them  or  the  survivor  of  them  to 

execute  a  conveyance  to  the  plaintiff  would  be  in  effect  to  direct 

them  to  commit  a  breach  of  trust.    «     «     « 

Mr.  Pemherton,  in  reply : 

The  conduct  of  the  trustees  is  irreconcilable  with  their  answer, 
and  with  any  other  conclusion  than  that  they  authorised  and 
consented  to  the  sale;  and,  if  they  authorised  the  sale,  the 
surviving  trustee  is  bound  to  execute  a  conveyance.  If,  however, 
the  contract  cannot  be  executed  to  its  full  extent.  Sir  E.  G. 
Dering  is,  at  any  rate,  bound  to  perform  it  to  the  extent  of  his 
own  interest  in  the  estate.  This  is  a  less  degree  of  relief  than 
that  which  is  sought  by  the  bill,  and  therefore  involved  and 
included  in  the  prayer  for  the  greater  relief.  It  is  no  valid 
objection,  that,  because  the  whole  of  the  relief  sought  by  the 
bill  cannot  be  given,  the  Court  may  not  grant  a  part  of  it,  though 
such  part  may  not  be  specifically  prayed  for. 

The  Master  of  thb  Bolls  (after  stating  the  facts) : 

It  is  impossible  to  read  this  correspondence  without  coming  to 
the  conclusion  that  Sir  Edward  Dering,  in  the  treaty  for  the  sale 
of  this  estate,  acted  as  the  owner  of  the  estate,  or  as  a  person 
who,  being  in  the  possession  of  the  estate,  had  the  power  of 
selling  it.  I  have  no  hesitation  in  saying  that,  by  the  offer 
made  and  accepted  as  it  appears  to  have  been  in  this  corre- 
spondence, a  binding  contract  was  completed  between  these 
[  *74i  ]  parties.  *It  is  true,  that  mention  is  made  in  the  lettere  of  an 
intended  formal  contract,  to  be  afterwards  drawn  up ;  but  there 
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are  many  cases  in  which  a  correspondence,  referring  to  the  future  Thomas 
execution  of  a  more  formal  agreement,  has  been  held  to  constitute  debiho. 
in  itself  a  valid  contract,  and  I  think  that  the  correspondence  is 
equivalent  to  a  contract  in  the  present  case.  I  am  of  opinion, 
therefore,  that  Sir  Edward  Bering  was  on  the  27th  of  July,  1884, 
bound  by  his  contract  to  sell  this  estate.  What  the  result  may 
be  in  this  case  will  depend  on  questions  involving  very  different 
considerations  from  the  mere  binding  nature  of  the  contract 
between  these  parties. 

The  contract  having  been  entered  into.  Sir  Edward  Dering 
was  himself  bound  to  perform  it,  if  he  could ;  but  he  could  not 
perform  it  without  the  concurrence  of  the  trustees,  and  the 
trustees  did  not  concur.  The  next  question,  then,  is,  whether 
the  trustees  are  bound  to  concur ;  and  the  argument,  on  behalf 
of  the  plaintiff,  is,  that,  from  the  circumstances  of  this  case,  the 
Court  must  necessarily  infer  that  they  either  authorised  Sir 
Edward  Dering  to  enter  into  the  contract  as  their  agent,  or  that 
they  so  far  acquiesced  in  what  he  had  done,  that  he  must  be 
considered  as  their  agent.  And  certainly  the  circumstances  of 
this  case  are  somewhat  extraordinary,  when  the  relation  between 
the  parties  is  considered.  Mr.  Gholmeley  Dering,  the  uncle  of 
Sir  Edward  Dering,  and  Sir  W.  Geary,  his  half-brother,  were 
living  in  the  same  neighbourhood,  and  on  the  most  affectionate 
and  confidential  terms  with  Sir  Edward  Dering ;  and  at  the  very 
time  when  this  contract  was  in  preparation,  Sir  Edward  Dering 
was  residing  in  the  house  of  Sir  W.  Geary.  The  trustees  have, 
however,  sworn  that  no  communication  on  the  subject  was  made 
to  them.  There  was  an  advertisement  for  the  sale  of  the  property 
in  question  in  the  month  of  June ;  all  these  parties  read  *the  [  *742  ] 
newspapers ;  but  the  trustees  have  stated,  in  their  answers,  that 
they  knew  nothing  of  this  particular  advertisement. 

The  question  is,  whether  under  such  circumstances,  there  is 
sufficient  ground  to  induce  the  Court  to  presume  that  Sir  Edward 
Dering  was  authorised  by  the  trustees  to  enter  into  the  contract ; 
and  I  am  of  opinion  that  there  is  not  sufficient  ground  for  that 
presumption. 

The  tmstees  are  empowered  by  the  settlement  to  sell  at  the 
request  of  the  tenant  for  life ;  and  the  next  question  is,  whether 
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Thomas  Sir  Edward  Dering  is  bound  to  make  that  request.  His  conduct, 
DsRiHo.  ^t  must  be  admitted,  is  open  to  much  observation.  He  assumed 
to  act  as  absolute  owner  of  the  estate,  or  at  least  as  a  person 
entitled  to  sell  it ;  and  after  the  objection,  on  the  part  of  the 
trustees  in  whom  the  legal  estate  was  vested,  which  seems  to 
have  been  made  on  the  2nd  of  August,  he  never  communicated 
that  objection  to  the  person  with  whom  he  had  entered  into  the 
contract,  but,  on  the  contrary,  gave  instructions  to  his  solicitor 
to  prepare  a  formal  agreement.  It  seems  strange  that  it  never 
occurred  to  a  gentleman  of  Sir  Edward  Bering's  station,  that, 
when  the  objection  was  raised  by  the  trustees,  or  one  of  them, 
it  was  his  bounden  duty  to  communicate  that  objection  to  the 
person  with  whom  he  had  entered  into  the  contract. 

The  draft  of  the  agreement,  which  was  sent  on  the  5th  of 
September  to  the  plaintiff's  solicitor,  contained  the  first  intima- 
tion that  Sir  Edward  Dering  had  not  the  absolute  power  of 
selling  this  estate.  This  led  to  the  discussion  between  the 
solicitors,  which  ended  in  the  letter  of  the  Brd  of  November 
declaring  the  treaty  to  be  at  an  end,  and  in  the  institution  of 
this  suit. 
[  748  ]  With  respect  to  the  point  which  has  been  raised,  whether 

Sir  Edward  Dering  can  now  be  called  upon  to  request  or  direct 
the  trustees  to  convey,  I  think  that  he  ought  not  to  be  called 
upon  to  do  so,  unless  it  shall  appear  that  the  trustees,  when 
requested  or  directed,  ought  to  comply  with  the  request ;  and, ' 
without  at  present  determining  this  point,  the  strong  inclination 
of  my  opinion  is,  that  the  power  of  sale  does  give  a  discretion  to 
the  trustees  in  relation  to  all  the  matters  comprised  in  the  terms 
of  the  power,  and  that  this  Court  has  no  power  or  jurisdiction  to 
interfere  with  the  discretion  so  vested  in  the  trustees. 

It  is  a  general  principle,  subject,  however,  to  some  important 
qualifications,  that,  if  a  party  enters  into  a  contract  to  sell  an 
estate,  and  it  turns  out  that  he  is  unable  to  complete  his  contract, 
but  is  nevertheless  able  to  perform  a  part  of  it,  the  Court  will 
compel  him,  if  the  purchaser  chooses,  to  execute  as  much  of  the 
contract  as  he  is  able.  There  may  be  a  difficulty,  in  ascertaining 
the  amount  of  abatement  out  of  the  purchase-money  to  which 
the  purchaser  would  be  entitled,  arising  out  of  the  nature  of  Sir 
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Edward  Dering's  interest,  which  consists  partly  of  a  tenancy  for      Thomas 
life  wiihoat  impeachment  of  waste,  and  partly  of  the  ultimate      dkbi»o. 
reyerdon  ;  but,  if  Sir  Edward  Bering  is  exposed  to  any  difficulty 
from  this  cause,  he  haq  brought  it  entirely  upon  himself.    As  to 
this  point,  and  on  the  construction  of  the  power  of  sale,  I  shall 
reserve  my  judgment. 

On  a  subsequent  day  his  Lordship  delivered  the  following 
judgment  on  the  reserved  points : 

In  the  month  of  July,  1884,  the  defendant.  Sir  Edward  Dering, 
conducting  himself  as  if  he  were  the  absolute  owner  of  the  estate 
in  question,  or  as  if  he  had  *an  absolute  power  to  dispose  of  it,  [  *744  ] 
agreed  to  sell  the  estate  to  the  plaintiff  for  18,000{.  It  afterwards 
appeared  that  the  estate  did  not  belong  to  Sir  Edward  Dering 
absolutely,  but  was  vested  in  trustees,  who  had  a  power  to  sell 
at  the  request  of  Sir  Edward  Dering;  and  that  Sir  Edward 
Dering  was  himself  beneficially  entitled  to  the  estate  for  his  life 
without  impeachment  of  waste,  and  to  the  ultimate  reversion  in 
fee,  in  default  of  issue  male  by  his  present  marriage,  of  which 
there  is  issue  now  living. 

I  have  before  stated  that  I  considered  the  contract  binding 
upon  Sir  Edward  Dering,  but  not  upon  the  trustees;  and  it 
appears  to  me,  upon  the  true  construction  of  the  settlement 
under  which  the  trustees  hold  the  estate,  that  they  have  a 
discretion  which  would  entitle  them  to  refuse  to  concur  in  a  sale 
requested  by  Sir  Edward  Dering;  and  that,  in  the  absence  of 
any  imputation  upon  them,  this  Court  ought  not  to  interfere 
with  that  discretion. 

The  plaintiff,  however,  expressed  a  desire  to  take  such  interest 
as  Sir  Edward  Dering  alone  could  give,  upon  having  a  proper 
abatement  made  from  the  purchase-money,  and  the  case  stood 
over  to  give  me  an  opportunity  of  considering  whether  the  partial 
execution  of  the  contract  could  properly  be  decreed  in  this  case. 
There  are,  certainly,  authorities  to  shew  that  this  Court  has 
jurisdiction  to  compel  a  vendor,  who  has  misrepresented  the 
extent  of  his  interest,  to  convey  that  which  he  really  has, 
Aud  to  make  a  corresponding  abatement  from  the  purchase- 
money. 
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Thomas  [Upon  this  point  his  Honour  cited  and  referred  to  Mordock  v. 

Debing.  BuUer{i)  and  other  cases  which  followed  that  decision,  and 
continued  his  judgment  as  follows:] 

[  747  ]  But  without  derogation,  in  any  respect,  from  the  jurisdiction* 

it  is  apparent  that  the  Court  will  not,  in  every  case,  compel  a 
vendor  to  convey  such  estate  as  he  can ;  and  omitting  on  this 
occasion  those  cases  in  which  the  purchaser,  at  the  time  of  the 
contract,  knew  of  the  limited  interest  of  the  vendor,  or  in  which 
an  attempt  has  been  made  to  commit  a  fraud  on  a  power,  which 
have  no  application  to  the  present  case,  J  apprehend  that,  upon 
the  general  principle  that  the  Court  will  not  execute  a  contract, 
the  performance  of  which  is  unreasonable,  or  would  be  prejudicial 
to  persons'  interested  in  the  property,  but  not  parties  to  the 

[  •^is  ]  contract,  the  Court,  before  *directing  the  partial  execution  of  the 
contract  by  ordering  the  limited  interest  of  the  vendor  to  be 
conveyed,  ought  to  consider  how  that  proceeding  may  affect  the 
interests  of  those  who  are  entitled  to  the  estate,  subject  to  the 
limited  interest  of  the  vendor.  Here  the  vendor  has  a  life  estate 
without  impeachment  of  waste,  with  remainder  to  his  sons  in 
tail  male,  and  having  regard  to  the  settlement  and  the  protection 
intended  to  be  afforded  to  the  objects  of  it — conceiving  that  the 
consequence  of  a  partial  execution  of  this  contract  might  be 
prejudicial  to  those  objects — seeing  the  difficulty  of  ascertaining, 
upon  satisfactory  grounds,  the  just  amount  of  abatement  from 
the  purchase-money,  and  considering,  also,  that  nothing  has 
been  done  upon  the  contract,  so  that  the  purchaser,  though 
suffering  the  disappointment  of  not  making  himself  owner  of  an 
estate  he  desires  to  possess,  has  sustained  no  damage  for  which 
compensation  may  not  be  given  by  a  jury,  it  appears  to  me  that, 
in  this  case,  I  ought  not  to  decree  a  conveyance  of  the  vendor's 
life  estate  and  ultimate  reversion  to  the  purchaser.  The  bill 
must  therefore  be  dismissed,  but  without  costs. 

Bill  dismissed  accordingly. 
(1)  7  R.  R.  429—430  (10  Ves.  315). 
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COVENTET  V.   COVENTRY.  iss^- 

(1  Keen,  758—760 ;  S.  C.  6  L.  J.  (N.  S.)  Ch.  275.)  

,^  Molts  Court, 

The  trustees  of  a  marriage  settLemeiit,  being  desirous  of  retiring  from  j^^ 

the  trusts  in  consequence  of  the  responsibility  to  which  they  were  exposed     Lanodale, 
by  the  acts  of  the  tenant  for  life,  in  repeatedly  charging  the  trust  estates  ^'l^* 

and  funds  with  annuities  and  other  incumbrances,  filed  a  bill  to  be  dis-         [  758  ] 
charged  from  the  trusts,  and  for  the  appointment  of  new  trustees  under 
the  direction  of  the  Court. 

The  Oourt  granted  the  relief  sought  by  the  bill,  and  ordered  the  costs 
to  be  paid  out  of  the  interest  of  the  tenant  for  life. 

The  bill  was  filed  by  the  Earl  of  Coventry,  Sir  Roger  Gresley, 
and  the  Hon.  George  Pauiett,  who  were  the  trustees  of  the  settle- 
ment made  on  the  marriage  of  Thomas  William  Coventry  and 
his  wife,  against  Thomas  William  Coventry  and  his  wife,  and  the 
children  of  the  marriage,  and  against  the  trustees  of  the  West- 
minster Life  Insurance  Society  and  other  parties,  incumbrancers 
upon  the  property  in  which  Thomas  W.  Coventry  was  interested 
as  tenant  for  life  under  his  marriage  settlement. 

The  bill,  after  stating  the  marriage  settlement,  and  that  the 
marriage  took  effect  in  July,  1828,  proceeded  to  state  four  inden- 
tures of  assignment,  dated  respectively  in  April,  1827,  June, 
1827,  March,  1828,  and  August,  1888,  by  which  Thomas  W. 
Coventry  assigned  his  life  interest  in  the  several  trust-funds, 
comprised  in  the  settlement,  therein  mentioned,  to  the  trustees 
of  the  Westminster  Life  Insurance  Society,  for  securing  to  them 
the  several  annuities  therein  mentioned.  It  then  stated  an 
indenture  whereby  Thomas  W.  Coventry  covenanted  to  indemnify 
the  parties  thereto,  who  had  become  bail  for  him  in  a  certain 
action,  and  demised  to  them  certain  hereditaments  comprised  in 
the  settlement  for  ninety-nine  years,  if  he  should  so  long  live, 
by  way  of  further  security  upon  the  trusts  therein  mentioned. 
The  biU  stated  other  annuities  and  incumbrances  charged  upon 
the  life-interest  of  Thomas  W.  Coventry  in  the  estates  or  funds 
comprised  in  the  settlement,  and  that  the  estates  comprised 
therein  had  been  sold  by  the  plaintiffs  at  his  request,  by  virtue 
of  a  power  given  to  them  by  the  settlement,  '''and  that  the  [  *759  ] 
prodace  of  such  sale  had  been  invested  by  the  plaintiffs  in  the 
purchase  of  8  per  cent.  Bank  Annuities ;  and  that  such  trust- 
funds  had  been  charged  by  Thomas  W.  Coventry  with  another 
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CovBHTBY  annuity,  and  that  notices  of  the  several  incumbrances  and  assign- 
CoYENTBT.  ments  of  his  interest  in  the  trust-funds  had  been  served  upon 
the  plaintiffs,  and  that  the  plaintiffs  were  made  responsible,  as 
they  were  advised,  for  the  due  application  of  the  interest  and 
dividends  of  the  trust-funds  to  the  payment  of  the  several 
annuities,  and  charges,  they  never  having  contemplated,  when 
they  consented  to  become  the  trustees  of  the  settlement,  that 
they  should  be  exposed  to  such  liabilities,  but  intending  only  to 
undertake  the  trusts  for  Thomas  W.  Coventry  and  his  family. 
The  bill  stated  that,  for  these  reasons,  the  plaintiffs  were  desirous 
of  being  discharged  from  the  trusts  of  the  settlement,  and  that 
they  had  applied  to  the  defendant  Thomas  W.  Coventry  to 
appoint  new  trustees  in  their  place,  and  that  such  applications 
had  not  been  complied  with ;  and  it  prayed  that  they  might  be 
discharged  from  being  trustees  of  the  trust-funds  under  the 
settlement,  and  that  proper  persons  might  be  appointed  in  their 
place  under  the  direction  of  the  Court,  and  that  their  costs, 
charges,  and  expenses  might  be  paid. 

The  decree  sought  by  the  plaintiffs  was  not  resisted  by  any  of 
the  defendants,  and  the  only  question  was,  whether  the  costs 
were  to  be  borne  by  the  tenant  for  life,  or  to  be  paid  out  of  the 
trust  funds. 

Mr.  Pemberton,  for  the  plaintiffs. 

Mr,  Beales,  for  the  tenant  for  life. 

Mr,  PaynteVy  Mr,  Parry^  Mr,  Bearan^  and  Mr,  Elmsley^  for 
the  other  defendants. 

[  760  ]       Thb  Master  of  the  Bolls  : 

The  relief  sought  by  the  plaintiffs  is  to  be  discharged  from  the 
trusts  of  the  settlement,  made  on  the  marriage  of  Thomas  W. 
Coventry  and  his  wife,  and  to  have  new  trustees  appointed 
under  the  direction  of  the  Court,  it  appearing  upon  the  pleadings 
that,  in  consequence  of  the  embarrassed  state  of  the  fund 
occasioned  by  himself,  the  tenant  for  life  has  been  unable  to 
procure  new  trustees.  Are  these  trustees,  under  the  circum- 
stances stated  in  the  bill,  to  go  on  in  the  execution  of  a  trust 
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which  ihey  undertook  only  for  the  benefit  of  the  tenant  for  life 
and  his  family,  but  which,  by  his  conduct,  has  involved  them  in 
difficulties  and  responsibilities  which  they  never  contemplated  ? 
I  am  of  opinion  that  they  are  not.  I  had  lately  occasion  to  con- 
sider (1)  the  case  of  a  trustee  coming  without  any  reason  to  be 
discharged  from  the  trust  at  the  expense  of  the  estate,  and  I  did 
not  think  that  the  estate  ought  to  bear  the  expense.  These 
trustees  do  not  seek  to  be  discharged  without  reason,  but  in 
consequence  of  the  acts  of  the  tenant  for  life,  and  being  of 
opinion  that  they  are  entitled  to  the  relief  sought  by  the  bill,  the 
only  question  is,  who  are  to  pay  the  costs?  Are  the  trustees  to 
pay  them  ?  Certainly  not ;  neither  ought  the  estate,  under  the 
circumstances,  to  be  burthened  with  the  costs,  and  I  think  they 
will  be  properly  paid  out  of  the  interest  of  the  tenant  for  life. 


OOYBNTBT 
COYENTBT. 


EAKL  OF  GLENGAL  v.  BAENARD.  isse. 

Juiut  27,  28. 
(1  Keen,  769—794 ;  S.  C.  6  L.  J.  (N.  8.)  Ch.  25.)  jsov.  7. 

[Affibmbd  on  appeal  by  the  House  of  Lords  as  reported  in    jtouTofurt, 

2  H.  L.  C.  81,  under  the  title  of  Lady  Thynne  v.  Earl  of  Olengal.]        Lord 

Lakgdale, 
H.R. 


COOKSON  V.  HANCOCK. 

{1  Keen,  817— «23 ;  S.  C.  5  L.  J.  (N.  S.)  Ch.  246 ;  6  L.  J.  (N.  S.)  Ch.  66.) 
[Affirmed  on  appeal  as  reported  in  2  My.  &  Gr.  606.] 


1836. 
AprU  26. 

BttlU  CouH, 

Loid 
Lanodale, 

M.B. 


KENT  V.  PICKERING. 

(2  Keen.  1—8 ;  S.  C.  6  L.  J.  (N.  S.)  Ch.  375.) 

One  of  two  exeoutora  has  a  right  to  retain  his  own  debt  out  of  a  balance 
due  from  both  to  the  testator's  estate. 

[Upon  the  point  mentioned  in  the  above  head-note, 

The  Mastbb  of  thb  Bolls  said :] 

In  this  case  a  balance  is  found  due  from  two  executors  to  the 
testator's  estate.    One  of  the  executors  is  a  creditor,  and  claims 

(1)  Howard  v.  Rhodes,  unie,  p.  125  (1  Keen,  581). 


1837. 

July  27,  28. 

Aug.  10. 

RolU  CouH. 

Lord 
Lavgdale, 

M.B. 

[1] 
Aug,  10. 

[7] 
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Kent  to  be  entitled  to  retain  the  amount  of  his  debt  out  of  the  balance 
PioKEBiKG.  due  from  the  two.  The  reasons  on  which  the  right  of  one 
executor  to  retain  his  own  debt  out  of  the  assets  of  the  testator 
in  his  hands,  is  founded,  are  applicable  to  the  case  in  which  the 
assets  are  in  the  hands  of  both,  and  the  debt  is  due  only  to  one. 
One  executor  cannot  sue  the  other  in  that  character :  each  has 
a  right  to  pay  or  release  any  debt ;  and  in  this  case  supposing 
the  balance  to  have  been  in  the  power  of  the  two  jointly,  the 
executor  who  is  not  a  creditor,  could  not  dispose  of  it,  without 
the  concurrence  of  his  co-executor  the  creditor ;  and  I  think  that 
the  executor  and  creditor  had  a  right  to  refuse  his  concurrence 
to  the  payment  of  any  other  debt  of  equal  rank  till  his  own 
was  satisfied. 

In  Hopton  v.  Df^denii)  the  point  was  not  determined,  for 
although  it  seems  to  have  been  agreed  in  argument  that,  of 
two  executors,  one  who  was  a  creditor  had  a  right  to  retain, 
yet  in  that  case,  the  right  was  lost  by  the  death  of  that  executor 
leaving  his  co-executor  surviving  him,  because  the  executor 
of  the  deceased  executor  might  sue  the  surviving  executor 
of  the  testator. 
[  8  j  In   Chupnian   v.    Turner  (2)  it   was   determined   that  of   two 

administrators  one  could  not  retain  against  the  other,  but  that 
they  were  to  retain  their  debts  rateably,  and  in  Willand  v.  Fenn, 
cited  in  Jacomb  v.  Hanvoodid)^  a  difference  between  executors 
and  administrators  as  to  their  rights  and  powers  was  negatived. 
Under  these  circumstances,  I  think  that  one  executor  who  is 
a  creditor  of  the  testator,  has  his  right  of  retainer  out  of 
assets  consisting  of  a  balance  due  from  himself,  and  another 
executor  jointly. 

(1)  Pr.  in  Oh.  179.  (3)  2  Ves.  Sen.  265. 

(2)  11  Vin.  Abr.  72 ;  9  Mod.  268. 
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EOGERS  V.  THOMAS  (I). 

(2  Keen,  8—13.) 

A  testatrix,  whose  property  consisted  chiefly  of  stock  in  the  public  unds, 
after  giving  various  legacies  of  sums  of  money,  gave  and  bequeathed  to 
the  inhabitants  of  Tawleaven  Bow  all  which  might  remain  of  her  money 
after  her  lawful  debts  and  legacies  were  paid : 

Held,  that  the  persons  found  to  be  inhabitants  of  Tawleaven  Bow  were 
entitled  to  the  residue  of  the  testatrix's  general  personal  estate. 

AuHBLiA  BooEBs  made  her  will,  dated  the  9th  of  September, 
1832,  [and  thereby,  after  giving  a  legacy  of  4,000Z.  and  a  number 
of  other  pecuniary  legacies,  she  gave  and  bequeathed]  to  the 
inhabitants  of  Tawleaven  Bow,  in  the  parish  of  Sethney,  ''  all 
which  may  remain  of  my  money  after  my  lawful  debts  and 
legacies  are  paid,"  [and  the  testatrix  concluded  her  will  as 
follows:]  I  do  here  name  and  appoint  as  my  only  executors, 
my  brother  Frederick  Bogers  and  William  Tweedy,  jun.,  autho- 
rising and  requesting  them  to  execute  all  the  provisions  of  this 
my  last  will  and  testament ;  first  paying  all  my  lawful  debts  and 
funeral  expenses,  and  next  my  legacies,  all  which  shall  be  paid 
within  three  months  after  my  decease. 

The  testatrix  made  three  codicils  to  her  will,  by  which  she. 
gave  some  other  pecuniary  legacies. 

The  testatrix  died  shortly  after  the  date  of  her  will ;  and  her 
will  was  duly  proved  by  the  executors  named  therein. 

The  bill  was  filed  by  the  executors  against  the  next  of  kin  of 
the  testatrix,  or  some  of  them,  for  the  purpose  of  having  the 
residuary  personal  estate  of  the  testatrix  distributed ;  and  by 
the  decree  at  the  hearing,  it  was  referred  to  the  Master  to  take 
the  usual  accounts ;  and  to  ascertain  the  clear  residue,  and  of 
what  particulars  the  personal  estate  of  the  testatrix  consisted  at 
the  time  of  her  death ;  and  to  inquire  who  were  the  inhabitants  of 
Tawleaven  Bow  at  the  time  of  her  death,  whether  any  of  them  were 
since  dead,  and,  if  so,  who  were  their  personal  representatives ;  and 
who  were  the  next  of  kin  of  the  testatrix  living  at  her  death. 

The  Master,  by  his  report,  found  that  all  the  debts  and 
legacies  were  paid,  and  that  the  clear  residue  of  the  "^testatrix's 


18S7. 
Mareh  18. 

B4)IU  CouH. 

Lord 
Lanodale, 

M.R. 

[8] 


[9] 


[•10] 


(1)  In  re  Cadogan  (1883)  25  Ch.  D. 
IM,  53  L.  J.  Ch.  207,  49  L.  T.  666 ; 


In  re  Egan,  *99,  1  Oh.  688,  68  L.  J. 
Ch.  307,  80  L.  T.  153. 
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Rogers  personal  estate,  after  paj^ment  of  debts  and  legacies,  consisted  of 
Thomas.  678L  7s.  lOd.,  8  per  cent.  Reduced  Bank  Annuities,  and  the  sum 
of  42Z.  98.  8d,  in  cash ;  and  that  her  personal  estate,  at  her 
death,  consisted  of  8,571{.  88.  Id. ,9  per  cent.  Consolidated  Bank 
Annuities,  2,868Z.  78.  4d.,  8  per  cent.  Reduced  Bank  Annuities  ; 
the  sum  of  2581.  28.  8d.,  cash  in  her  banker's  hands ;  and  the 
sum  of  571.  148.  7d.  in  her  dwelling  house,  together  with  certain 
articles  consisting  of  wearing  apparel,  (&c.  And  he  found  that 
the  row,  called  Tawleaven  Bow,  consisted  of  seven  houses,  which 
were  entirely*  occupied  by  poor  fishermen  and  labourers,  and 
their  families ;  and  that  the  inhabitants,  at  the  time  of  the 
death  of  the  testatrix,  were  the  persons  in  his  report  enumerated, 
being  thirty  in  number,  of  whom  three  were  since  dead, 
without  leaving  any  personal  representatives;  and  he  also 
found  who  were  the  next  of  kin  of  the  testatrix  living  at  her 
decease. 

The  bill  was  amended  by  making  the  inhabitants  so  found, 
and  such  persons,  not  already  defendants,  who  were  found  to 
be  some  of  the  next  of  kin,  parties  to  the  suit. 

Two  questions  were  made:  first,  whether  the  gift  to  the 
inhabitants  of  Tawleaven  Bow  was  a  valid  gift,  or  void  for 
uncertainty;  secondly,  whether  the  stock  would  pass  under 
the  gift  of  the  rest  of  the  testatrix's  money. 

Mr.  Shaiye^  for  the  plaintiffs,  submitted,  that  the  gift  to 
the  inhabitants  of  Tawleaven  Bow  was  good,  whether  it  was 
to  be  considered  as  a  charitable  gift,  or  as  a  gift  to  a  class.  That 
class  having  been  ascertained  by  the  Master's  report,  there  was 
no  uncertainty  as  to  the  objects  of  the  testator's  bounty.  As  to 
the  effect  of  the  words,  "  all  which  may  remain  of  my  money," 
in  the  residuary  clause,  [he  cited  Kendall  v.  Kendall  (i)  and 
[11]  Legge  v.  A8giU{2).]  The  words,  "rest  of  my  money,"  must 
have  reference  to  the  previous  gift  of  4,000{.,  and  other  pecuniary 
legacies ;  and  it  appeared  that  the  testatrix  was  not  possessed  at 
her  decease  of  much  more  than  9001.  in  money,  so  that  there 
could  be  no  doubt  as  to  her  intention. 

(1)  28  B.  B.  125:(4  Buss.  360).  (2)  24  B.  B.  61  (T.  &  B.  266). 
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Mr.  Bazalgette,  for  the  inhabitants  of  Tawleaven  Bow,  cited  Rogbrs 
The  Attorney-General  v.  Clarke  (i),  where  the  testator  gave  the  Thomas. 
inter^t  of  4,0001.  Bank  Annuities  to  the  poor  inhabitants  of 
St.  Leonard,  Shoreditch,  and  it  was  objected  that  the  gift  was 
void  for  uncertainty  ;  but  the  Court  held  it  to  be  a  good 
charitable  bequest,  excluding  from  the  benefit  of  it  such  poor 
inhabitants  as  received  parish  relief,  for  otherwise,  it  was  said, 
it  would  be  giving  to  the  rich  and  not  to  the  poor.     *     *     * 

Mr.  FoUetty  for  the  next  of  kin,  contended  that  *  *  the  [  12  ] 
word  ''inhabitants'*  was  used  without  any  qualification  or 
restriction ;  there  was  nothing  to  raise  any  implication  of 
charitable  intention ;  the  term  would  include  all  occupiers,  and 
lodgers  of  every  condition ;  and  there  was  not  sufficient  certainty 
in  the  persons,  who  were  to  take,  to  give  validity  to  the  gift,  as 
a  gift  to  individual  objects  of  bounty. 

'As  to  the  other  point,  he  cited  Oosden  v.  DotteriU  (2).j 

The  Master  of  the  Bolls  held,  that  the  persons  found  by  the  [  18  j 
Master  to  be  the  inhabitants  of  Tawleaven  Bow,  were  entitled  to 
the  residue  of  the  testatrix's  general  personal  estate  after  pay- 
ment of  her  debts  and  legacies.  In  Kendall  v.  Kendall  the 
testator  bequeathed  to  his  wife  "  all  monies,  goods,  clothing,  (fee, 
my  property,  which  may  remain,  after  paying  the  charges  inci- 
dent to  my  funeral,  and  such  debts  as  I  may  owe  at  my  death  ;  " 
and  Sir  John  Leach  observed,  that  ''  the  mention  of  debts  and 
funeral  expenses  afforded  a  strong  inference  that  the  testator 
considered  himself  as  disposing  of  that  property,  which  by  law 
was  subject  to  those  charges,  namely,  his  residuary  personal 
estate."  Here  the  bequest  of  "  all  which  may  remain  of  my 
money,"  was  after  the  testatrix's  lawful  debts  and  legacies 
were  paid ;  and  the  inference  as  to  her  intention  was  at  least 
equally  strong  (3). 

(1)  Ambl.  422.  (3)  See  the  next  case. 

(2)  36  B.  B.  244  (1  My.  &  K  56). 
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AuguH  8. 

RolU  CouH. 
Lord 

La  NOD  ALE. 

M.R. 


[15] 


DOWSON  V.  GASKOIN. 

(2  Keen,  14—19;  S.  C.  6  L.  J.  (N.  S.)  Ch.  295;  S.  C.  nom.  Dawson  v.  GaMn, 

1  Jur.  669.) 

A  testatrix,  whose  personal  property  oonsisted  chiefly  of  stock,  after 
bequeathing  a  number  of  legacies,  bequeathed  whatever  remained  of 
money  to  the  five  children  of  E.  D. : 

Held,  that  the  general  residuary  personal  estate  passed  under  this 
bequest. 

Elizabeth  Smith,  by  her  will,  dated  the  12th  of  June,  1884, 
[after  giving  several  pecuniary  legacies  to  the  amount  of  more 
than  2,0002.  and  some  specific  legacies,  concluded  her  will  as 
follows  :  ]  "  whatever  remains  of  money,  I  bequeath  to  Edward 
Dowson's  five  children,  to  be  equally  divided." 

The  testatrix  died  on  the  80th  of  August,  1884,  leaving  the 
plaintiff,  Elizabeth  Dowson,  her  sole  next  of  kin ;  and  her  will 
was  proved  by  the  executors  named  therein. 

The  bill  was  filed  by  the  plaintiff,  who  claimed  to  be  entitled 
to  all  that  part  of  the  testatrix's  residuary  personal  estate  which 
did  not  consist  of  money,  against  the  executors  and  the  five 
children  of  Edward  Dowson.  By  the  decree  at  the  hearing,  it 
was  referred  to  the  Master  to  inquire,  among  other  things,  of 
what  particulars  the  personal  estate  of  the  testatrix  consisted, 
at  the  time  of  making  her  will,  and  of  her  death,  and  to 
ascertain  the  clear  residue  of  her  personal  estate.  By  the 
Master's  report  it  appeared  that,  at  the  date  of  the  testatrix's 
will,  her  personal  estate  consisted  of  8,157/.  8s.  &d.  New  8^  per 
cent.  Beduced  Bank  Annuities,  5892. 11«.  Id.  cash  in  the  Brighton 
Savings  Bank,  and  8502.  cash,  together  with  plate,  wearing 
apparel,  &c.,  and  that  the  stock  and  money  in  the  Savings 
Bank,  with  the  interest  accrued  thereon,  continued  in  her 
possession  at  her  death.  The  Master  found  that  a  balance 
of  962.  16«.  2d.  cash,  and  the  sum  of  2,060Z.  9«.  lid.  New  8|  per 
cent.  Beduced  Bank  Annuities,  remained  unapplied;  and  that 
those  sums,  subject  to  the  pajrment  of  certain  legacies,  as  to 
which  the  executors  sought  the  direction  of  the  Court,  constituted 
the  clear  residue  of  the  testatrix's  personal  estate. 

The  principal  question  in  the  cause  was,  whether  that  part  of 
the  testatrix's  residuary  personal  estate,  which  consisted  of  stock, 
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would  pass  under  the  words  '*  whatever  remains  of  my  money  "  Dowbon 
to  the  five  children  of  Edward  Dowson,  or  whether  it  was  gaskoin. 
undisposed  of,  and  belonged  to  the  plaintiff  as  next  of  kin. 

Mr.  Stintcn,  for  the  plaintiff  [relied  on  the  case  of  Oosden 
V.  DotteriU  (i)J . 

Mr.  Stuart,  contra  : 

*  *  Where  the  property  of  a  testator  consists  of  money  and  [  17  ] 
stocky  and  he  gives  legacies  which  more  than  exhaust  his  money, 
and  makes  a  disposition  of  the  rest  of  his  money,  the  previous 
dispositions  of  his  will  are  in  themselves  explanatory  context,  and 
shew  that  by  the  rest  of  his  money  he  intended  the  residue  of  his 
general  personal  estate :  [Legge  v.  AagiU  (2),  KendaU  v.  Kendall  (3)] . 

Mr.  Stinton,  in  reply.  [  18  ] 

Thb  Mastbh  of  the  Bolls  : 

The  question  in  this  case  arises  upon  the  meaning  of  the  words 
**  whatever  remains  of  money  "  in  the  last  clause  of  the  will. 
''Whatever  remains  of  money"  must  signify  a  remainder  at 
some  time,  or  after  some  operation  upon  the  sum  of  which  the 
remainder  is  contemplated.  Is  it  to  be  the  sum  existing  at  the 
date  of  the  will,  or  the  remainder  of  that  sum  or  of  any  subse- 
quent sum  which  may  exist  at  the  death  of  the  testatrix,  or  after 
payment  of  her  debts  and  legacies  ?  There  is  no  intimation  that 
she  intended  the  money  (literally  so  called)  to  be  first  applied  in 
payment  of  debts  and  legacies;  and  no  reason  can  be  given 
why  the  Court  is  to  apply  it  first,  or  to  make  an  apportionment 
for  the  purpose  of  wholly  or  partially  defeating  that  which 
seems  to  be  the  intention  of  the  testatrix.  In  the  construction 
of  wills,  the  object  of  the  Court  is  to  give  effect,  as  far  as  it  can, 
to  the  real  meaning  of  testators ;  and  experience  shews  that  the 
word  ''  money  "  is  often  used  in  the  sense  of  property.  Even  in 
the  case  of  Oosden  v.  DotteriU,  which  is  in  many  respects  like 
the  present,  and  in  which  Sir  John  Leach  considered  himself 
precluded  by  the  authorities  from  giving  effect  *to  the  intention,       [  *19  ] 

(1)  36  R.  B.  244  (1  My.  &  K.  56).  (3)  28  B.  B.  125  (4  Buss.  360). 

(2)  24  B.  R.  51  (T.  &  B.  265,  w.). 
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DowsoN      he  nevertheless  thought  it  right  to  say  that  he  had  no  doubt 
Gaskoin.     that  it  was  the  intention  of  the  testatrix  in  that  case  that  the 
stock  should  pass  under  the  term  "money." 

I  have  looked  at  the  several  cases  of  Hotham  v.  Sutton  (i), 
Ommanney  v.  Butcher  (2),  Legge  v.  AsgiUiz),  and  Kend/M  v. 
KendaU  (4),  and  from  them  it  appears  that,  although  a  simple 
bequest  of  money  will  not  of  itself  pass  stock,  yet  the  word 
"  money  "  may  be  so  used  in  a  will,  as  from  the  whole  context 
to  shew  that  the  testator  meant  it  to  pass  stock  and  other 
personal  estate ;  and  that,  when  the  intention  can  be  clearly 
collected,  the  Court  will  act  upon  it ;  and,  as  I  think  that  the 
intention  clearly  appears  upon  this  will,  I  must  declare  that,  upon 
the  true  construction,  the  five  children  of  Edward  Dowson  are 
entitled  to  so  much  of  the  stocks,  monies,  and  debts  as  remained 
after  payment  of  the  funeral  and  testamentary  expenses,  debts, 
and  legacies  of  the  testatrix. 

In  the  civil  law,  which  made  no  distinction,  except  for  very  limited  purposes, 
between  land  and  personal  property,  the  word  **pecunia*'  comprehended  every 
species  of  corporeal  property  :  Pecunin  Terbnm  non  solum  pecuiiiam  numeratam 
complectitur,  verum  omnem  omnino  pecuniam,  hoc  est,  omnia  corpora ;  nam 
corpora  qnoque  pecunin  appellatione  contineri  nemo  est  qui  ambiget.  Dig.  lib.  50, 
tit.  16,  1.  178.  It  also  included  incorporeal  rights  :  Pecuniae  nomine  non  solum 
numerata  pecunia,  sed  omnes  res  tam  soli  quam  mobiles,  et  tam  corpora  quam  jura 
continentnr.    Ibid,  h  222. 


1836. 
Dee,  6. 

1837. 
Jan.  14. 

Rolls  CauH. 

Lord 
Lanodale, 

M.R. 

[26] 


MALINS  V.  FREEMAN  (5). 

(2  Keen,  25—36 ;  S.  C.  6  L.  J.  (N.  S.)  Oh.  133.) 

Where  an  estate  is  purchased  at  an  auction  under  a  mistake  as  to  the 
lot  put  up  for  sale,  the  Court  will  not  decree  specific  performance  against 
the  purchaser,  but  leave  the  vendor,  if  he  has  sustained  any  damage  by 
the  mistake  of  the  purchaser,  to  his  remedy  at  law. 

A  bill  for  specific  performance  was  accordingly,  under  such  circum- 
stances, dismissed  without  costs. 

The  plaintiff,  William  Malins,  being  the  owner  of  an  estate, 
partly  freehold  and  partly  copyhold,  called  "  The  Rookery,"  and 
situate  at  Woodford,  in  the  county  of  Essex,  caused  the  same  to 
be  put  up  for  sale  by  auction,  in  five  lots,  on  the  8th  of  May, 


(1)  10  B.  R.  83  (16  Yes.  319). 

(2)  24  B.  B.  42  (T.  &  R.  260). 

(3)  24  R.  R.  61  (T.  &  B.  266,  n.). 


(4)  28  R.  R.  125  (4  Russ.  360). 

(5)  Tamplin    v.   James   (1880) 
Ch.  Div.  215,  217,  43  L.  T.  520. 
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• 

18S4.    Kichard  Ellis  the  elder  acted  as  auctioneer ;  and  among      Malins 
*tbe  conditions  of  sale  which  were  read  previously  to  the  com-     freeman. 
mencement  of  the  sale,  it  was  stipulated  that  the  purchaser  of       [  *26  ] 
each  lot  should  pay  down  a  deposit  of  20  per  cent,  in  part  of  the 
purchase-money,  and  sign  an  agreement  for  the   payment  of 
the  remainder  of  the  purchase-money,  with  the  amount  of  the 
timber,  fixtures,  &c.,  on  or  before  the  30th  of  August,  1884. 

The  defendant  James  Freeman  attended  the  sale,  and  was 
declared  the  highest  bidder  for  and  the  purchaser  of  Lot  8  at  the 
sum  of  1,400/. ;  and,  upon  the  lot  being  knocked  down  to  him, 
he  handed  in  his  card  to  Richard  Ellis  the  younger,  who  acted 
as  clerk  to  his  father,  and  wrote  down  the  name  and  address  of 
the  defendant  on  a  copy  of  the  conditions  and  particulars  of  sale. 
There  was  a  reserved  bidding  on  the  other  lots  of  the  plaintiff's 
estate,  none  of  which  were  actually  sold.  A  copyhold  estate 
belonging  to  one  Davies  was  afterwards  put  up  for  sale,  but  wad 
also  bought  in  under  a  reserved  bidding.  At  the  close  of  the 
auction  the  defendant  was  called  upon  to  pay  the  deposit  of 
20  per  cent,  upon  the  price  of  Lot  8,  and  to  sign  an  agreement 
for  the  payment  of  the  remainder  of  the  purchase-money  in 
pursuance  of  the  conditions  of  sale,  when  he  declared  that 
he  had  made  a  great  mistake  in  bidding  for  Lot  8  of  the 
plaintiff's  estate,  having  in  fact  been  employed  only  to  bid  up 
to  a  protecting  price  for  Davies's  estate,  and  he  refused  to  sign 
the  contract  or  pay  the  deposit.  The  bill  was  filed  against  the 
defendant  for  a  specific  performance  of  the  agreement;  it 
charged  that  the  property,  comprised  in  Lot  8,  consisted  of 
a  piece  of  land  which  was  described  and  commented  upon  by 
the  auctioneer  at  the  time  of  the  sale,  differed  entirely  from  the 
property  of  Robert  Davies,  which  was  put  up  in  a  single  lot,  and 
consisted  of  a  house  and  grounds,  and  that  the  alleged  mistake 
was  a  mere  after-thought  of  the  defendant,  set  *up  by  him  in  [  *27  ] 
consequence  of  his  having  repented  of  his  purchase.  The  bill 
further  charged,  that  the  person  employed  to  bid  up  to  a 
protecting  price  for  Davies's  estate  was  not  the  defendant,  but 
a  person  of  the  name  of  Cole. 

The  defendant,  by  his  answer,  stated  that  he  was  appointed 
to  bid  for  Davies's  property  up  to  a  protecting  price,  and  that 
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Malinb  having  entered  the  auction  room  while  Lot  2  of  the  plaintiff's 
Freeman,  property  was  in  the  course  of  sale,  he  supposed  and  believed 
that  the  next  property  offered  for  sale  would  be  Davies's,  and 
under  that  impression,  he  bid  for  Lot  8  of  the  plaintiff's  property, 
without  any  knowledge  or  consideration  of  the  value  thereof,  and 
that  the  price  at  which  the  same  was  knocked  down  to  him,  was 
a  most  exorbitant  and  unreasonable  one.  That  at  the  con- 
clusion of  the  sale  he  explained  the  mistake  to  the  auctioneer, 
and  requested  him  to  extricate  him  from  the  difiSculty  in  which 
it  had  placed  him.  The  defendant  further  submitted  and 
insisted  that  there  was  no  sufficient  contract  in  writing,  within 
the  statute,  signed  by  the  defendant  or  his  agent  so  as  to  be 
binding  on  the  defendant,  and  that  there  was  no  real  bidder 
for  Lot  8,  but  that  the  plaintiff's  solicitor  was  the  only  bidder 
besides  the  defendant,  and  that  such  solicitor  acted  as  a  puffer 
for  the  vendor,  and  did  in  fact  bid  several  times  against  the 
defendant,  and  run  the  lot  up  to  an  exorbitant  price. 

By  the  evidence  of  Cole,  it  appeared  that  both  Cole  and  the 
defendant  were  employed  by  Davies  to  bid  up  to  a  protecting 
price  for  his  property,  and  that,  in  a  conversation  which  took 
place  between  Cole  and  the  defendant,  after  Lot  8  of  the 
plaintiff's  property  had  been  knocked  down  to  the  defendant, 
Cole  informed  the  defendant  of  his  mistake,  and  advised  him 
[  *28  ]  to  speak  *to  the  auctioneer  about  it  at  once,  but  the  defendant 
declined  doing  so  until  the  sale  was  over. 

Mr.  Kind^sley^  Mr.  Sidebottom,  and  Mr.  Malins,  for  the 
plaintiff : 

[  29  ]  *     *     The  defendant  cannot  be  permitted  to  set  up  his  own 

crassa  negligentia,  as  a  reason  why  the  Court  should  relieve  him 
from  his  liability.  [The  defendant  was  close  to  the  auctioneer, 
heard  the  lot]  described  and  commented  upon,  and  also,  before 
he  handed  in  his  card,  heard  the  auctioneer  declare  that  the  lot 
was  absolutely  sold,  thereby  distinguishing  the  lot  sold  to  a 
purchaser  from  those  which  were  bought  in.  The  Court  has 
repeatedly  decreed  specific  performance  against  purchasers  of 
estates  at  auctions,  and  in  no  instance  has  it  relieved  a  purchaser 
at  an  auction  on  the  ground  of  alleged  mistake.     *     *     * 
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Mr,  Petfiberton  and  Mr,  Roffers  :  Malinb 

r. 

•  •  Upon  the  evidence  there  can  be  no  reasonable  doubt  Fbebman 
that  the  defendant  attended  the  sale  for  the  sole  purpose  of  i^  ^^  ] 
bidding  up  to  a  protecting  price  for  Davies's  estate,  and  that  he 
bid  for  and  became  the  purchaser  of  Lot  3  of  the  plaintiff's 
property  under  a  mistake.  Will  the  Court,  then,  permit  the 
plaintiff  to  take  advantage  of  that  mistake,  by  compelling  the 
defendant  to  pay  an  exorbitant  price  for  property  which  he  never 
intended  to  purchase  ?  If  the  plaintiff  has  sustained  any  damage 
by  the  mistake  of  the  defendant,  he  has  his  remedy  at  law,  and 
to  that  remedy  the  Court  will  leave  him.    *    *    * 

Mr,  Kindersleyy  in  reply.  [  32  ] 

The  Mastbb  of  the  Bolls:  i^^^* 

Jan,  14. 

The  plaintiff  being  entitled  to  an  estate  called  the  Bookery,         

at  Woodford  in  Essex,  employed  Bichard  Ellis  and  Son  as 
auctioneers  to  sell  the  same  by  auction  in  five  lots  on  the 
8th  day  of  May,  1834 ;  and  the  same  auctioneers  were  employed 
by  a  Mr.  Davies  to  sell  for  him  an  estate  at  Layton  on  the  same 
day  and  at  the  same  place,  Garraway's  Coffee-house. 

The  defendant  Freeman,  who  was  acquainted  with  Davies, 
met  Davies  on  the  day  preceding  the  sale,  and  offered  to  go 
and  bid  for  him.  Davies  having  accepted  his  offer,  a  meeting 
between  them  was  appointed  to  take  place  at  the  auctioneer's 
on  the  day  of  sale  at  twelve  o'clock.  The  object  of  Davies  in 
appointing  this  meeting  was,  that  the  defendant  should  receive 
bis  inBtructions  from  the  auctioneer ;  but  the  defendant  not 
having  kept  his  appointment,  joined  Davies  at  Lloyd's  Coffee- 
house between  one  and  two  o'clock,  and  was  in  a  hurry  to 
proceed  to  the  sale,  fearing  that  he  might  be  too  late  to  bid  for 
Davies's  estate.  Davies  gave  him  *his  own  instructions,  and  the  [  *33  ] 
defendant  hurried  away  to  Garraway's  Coffee-house. 

The  auctioneer's  arrangement  was  to  sell  the  several  lots  of 
the  plaintiff's  estate  first,  and  then  to  sell  Davies's  estate,  and 
it  appeared  that  the  defendant  arrived  at  the  auction  room  when 
the  second  lot  of  the  plaintiff's  estate  was  under  sale.  He  placed 
bimfielf  near  enough  to  the  auctioneer,  for  a  person  not  deficient 
in  hearing   to  hear  what  the  auctioneer  said.    Lot  2  of  the 


18E  1837.     CH.     2  KEEN,  88—34.  rR.R. 


Malikb  pIainti£f'B  estate  was  bought  in ;  and  the  auctioneer,  having 
Frbk'man.  described  Lot  8  in  terms  wholly  inapplicable  to  Davies*s  estate, 
offered  that  lot  for  sale.  The  defendant  began  to  bid  for  it,  and 
kept  bidding  in  a  hasty  and  inconsiderate  manner  till  the  price 
was  raised  to  1,4002.  The  lot  was  then  knocked  to  him,  and  the 
auctioneer  declared  the  property  to  be  absolutely  sold.  The 
defendant  was  not  at  that  moment  called  upon  to  sign  the 
contract,  but  he  handed  in  his  card,  shewing  his  name  as 
purchaser.  About  the  same  time,  Mr.  Cole,  another  person 
employed  by  Mr.  Davies  to  bid  for  him,  asked  the  defendant 
what  l^ul  induced  him  to  purchase  the  lot,  to  which  he  observed, 
*'  Why  it  is  Davies's  property,  is  it  not?  "  Mr.  Cole  having  told 
him  that  it  was  not,  but  that  he  had  bought  part  of  Malins's 
property  at  Woodford,  the  defendant  seemed  much  flurried,  and 
said  he  would  speak  to  the  auctioneer.  Cole  advised  him  to  do  so 
at  once,  but  he  said  he  would  wait  till  the  sale  was  over ;  and,  after 
the  sale  was  over,  being  called  upon  to  pay  the  deposit  and  sign  the 
contract,  he  said  he  had  made  a  great  mistake  in  bidding  for  Lot  8 
of  the  plaintiff's  estate,  having  in  fact  only  intended  to  bid  for 
Davies,  and  he  refused  to  sign  the  contract  or  pay  the  deposit. 
[  84  ]  The  auctioneer  wrote  the  defendant's  name,  as  purchaser, 

on  a  copy  of  the  conditions  and  particulars  of  sale,  in  such 
a  manner  as  the  plaintiff  alleges  is  sufiScient  to  make  the 
contract  binding  on  the  defendant;  and  therefore  he  insists 
that  he  is  entitled  to  a  specific  performance  of  the  agreement. 

Upon  the  facts  proved,  some  questions  are  raised  as  to  the 
validity  of  the  contract;  but  supposing  the  contract  to  be  valid,  the 
defendant  submits  that  he  entered  into  it  by  error  and  in  mistake, 
and  that  he  ought  not  to  be  compelled  specifically  to  perform  it. 

Certainly  if  the  defendant  did  fall  into  any  mistake,  it  cannot 
be  ascribed  to  the  conduct  of  the  plaintiff.  The  plaintiff  and  his 
agents  in  no  respect  contributed  to  it,  and,  if  the  defendant  by 
his  carelessness  has  caused  any  injury  or  loss  to  the  plaintiff,  he 
is  accountable  for  it. 

But  the  defendant  may  be  answerable  for  damages  at  law 
without  being  liable  to  a  specific  performance  in  this  Court.  Li 
cases  of  specific  performance  the  Court  exercises  a  discretion, 
and,  knowing  that  a  party  may  have  such  compensation  as  a 
jury  will  award  him  in  the  shape  of  damages  for  the  breach 
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of  contract,  will  not  in  all  cases  decree  a  specific  performance ; 
88  in  cases  of  intoxication,  although  the  party  may  not  have 
been  drawn  in  to  drink  by  the  plaintiff,  yet,  if  the  agreement 
was  made  in  a  state  of  intoxication,  the  Court  will  not  decree 
a  specific  performance.    And  the  question  here  is  not,  as  it  has 
been  put,  whether  the  alleged  mistake,  if  true,  is  one  in  respect 
of  which  the  Court  will  relieve,  for  the  Court  is  not  here  called 
upon  to  relieve  the  defendant   from  his  legal    liability,  but 
whether,  if   the  mistake  be  proved,  the  Court  will  enforce  a 
^specific  performance,  leaving  the  defendant  to  his  legal  liability. 
And  I  think  that,  if  such  a  mistake  as  is  here  alleged  to  have 
happened  be  made  out,  a  specific  performance  ought  not  to  be 
decreed ;  and  after  giving  to  the  evidence  the  best  consideration 
in  my  power,  I  am  of  opinion  that  the  defendant  never  did 
intend  to  bid  for  this  estate.     He  was  hurried  and  inconsiderate, 
and,  when  his  error  was  pointed  out  to  him,  he  was  not  so  prompt 
as  he  ought  to  have  been  in  declaring  it.     It  is  probable  that  by 
his  conduct  he  occasioned  some  loss  to  the  plaintiff;  for  that  he  is 
answerable,  if  the  contract  was  valid,  and  will  be  left  so,  notwith- 
standing the  decision  to  be  now  made.    But  I  think  that  he  never 
meant  to  enter  into  this  contract,  and  that  it  would  not  be  equitable 
to  compel  him  to  perform  it,  whatever  may  be  the  responsibility 
to  which  he  is  left  liable  at  law.    Let  the  bill,  therefore,  be 
dismissed  without  costs. 


Maltks 

V. 

Freeman. 


[•35] 


TIMBON  V.  RAMSBOTTOM(l). 

(2  Keen,  35—53.) 

An  equitable  assignee  for  yalue  without  notice  of  a  previous  assign- 
ment may  obtain  priority  over  the  same  by  giving  notice  to  the  surviving 
trustees  of  the  fund  where  the  only  trustee  who  had  notice  of  the  previous 
assignment  has  died  without  informing  his  co-trustees  thereof. 

[Thb  facts  of  this  case  are  sufficiently  stated  in  the  following 
judgment :] 

Mr.  Pemberton  and  Mr.  Lovat,  for  the  petitioner,  Charles 
Corfield,  [whose  assignment  was  second  in  point  of  date] . 


(1)  Distinguished  by  Stiblino,  J. 
in  /»  re  Wasdale  [1899]  1  Ch.  163, 
68  L.  J.  Ch.  117,  79  L.  T.  520,  and 


criticised  by  Lord  Maonaohten  in 
Ward  V.  Buncombe  (1893)  A.  C.  at 
P.  394.— O.  A.  S. 


1836. 
Nov,  24. 

1837. 
Jan,  13. 

RolU  Court, 

Lord 
Lahodale, 

M.R. 

[36] 
[   47] 
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TiMBON  Mr.   Barber y  Mr.  Kindersley,   and   Mr.   Walford^    [for   the 

RioiB-       executors  of  Anthony  Bacon,  the  elder,  the  previous  incum- 
BOTTOM.      brancer] . 

1837.        The  Mastbr  of  thb  Bolls: 

Jan.  13. 

—  In  1819,  Anthony  Bacon,  the  elder,  was  one  of  the  executors 

^^^^  of  the  testator  Bichard  Bamsbottom,  and  is  said  to  have  had 
the  sole  management  of  the  testator's  affairs.  Anthony  Bacon, 
the  younger,  having  attained  twenty-one  years  of  age,  was 
entitled  to  a  certain  share  of  the  testator's  residuary  estate,  and 
being  in  want  of  money,  his  father  made  him  some  advances, 
and  agreed  to  make  those  advances  up  to  5,0002.,  on  having 
an  assignment  of  his  son's  interest  in  the  testator's  estate ;  and 
thereupon  by  indenture,  dated  the  6th  day  of  February,  1819, 
and  made  between  Anthony  Bacon,  the  younger,  of  the  one  part, 
and  Thomas  Bacon,  Bobert  Langford,  and  Thomas  Walford 
of  the  other  part,  Anthony  Bacon,  the  yoimger,  assigned  his 
share  of,  and  interest  in  the  testator's  estate  to  Thomas  Bacon, 
Bobert  Langford,  and  Thomas  Walford,  on  trust  to  receive  the 
same,  and  thereout  repay  the  6,000Z.,  with  interest  at  5  per  cent, 
to  Anthony  Bacon,  the  elder,  and  in  trust,  as  to  the  residue, 
after  such  payment  for  Anthony  Bacon,  the  younger. 

In  the  year  1821,  the  advances  of  the  father  amounted  to  the 
full  sum  of  5,000Z.,  and  thereby  he  completed  the  consideration 
for  which  the  deed  was  executed;  but  it  does  not  appear  that 
he  ever  communicated  this  transaction  to  his  co-executors ;  and 
upon  this  the  question  arises,  whether  the  knowledge  which  one 
of  several  executors  has  of  an  assignment  executed  to  himself  by 
a  legatee  is  notice  which  will  give  validity  to  the  assignment 
to  the  prejudice  of  a  subsequent  assignee. 

Anthony  Bacon,  the  elder,  died  in  the  year  1827,  and  in  the 

following  year,  Henry  Thomas  Timson,  a  surviving  executor, 

[  *49  ]       filed  a  bill  for  the  administration  of  the  ^estate  in  this  Court.   A 

decree  was  made  in  1880,  and  in  1831  the  residue  of  the  testator's 

estate  was  brought  into  Court. 

After  this,  Anthony  Bacon,  the  younger,  executed  a  deed  dated 
the  18th  of  March,  1882,  and  made  between  himself  of  the 
one  part,  and  Charles  Corfield  of  the  other  part,  and  thereby 
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iiaBigned  his  share  of  and  interest  in  the  testator's  estate  to 
Charles  Corfield,  on  trust  to  retain  and  pay  1,000/.  lent  by  him 
to  Anthony  Baoon,  the  younger,  together  with  interest  and  costs, 
and  on  tmet,  as  to  the  residue,  to  pay  the  same  to  Anthony 
Baoon,  the  younger. 

Of  this  assignment  notice  was  given  to  the  executor  Mr.  Timson 
on  the  9th  day  of  May,  and  upon  the  validity  of  this  notice  two 
questions  are  raised.  It  is  said  the  notice  was  invalid;  first, 
because  it  was  not  accompanied  by  any  inquiry  as  to  prior 
incumbrances ;  and,  secondly,  because  the  fund  being  in  Court, 
an  application  ought  to  have  been  made  for  an  order  to  prevent 
the  fund  being  paid  out  without  notice  to  the  assignee. 

The  first  reason,  alleged  for  the  invalidity  of  the  notice,  is 
answered  by  the  case  of  Foster  v.  Blackstone,  which  was  affirmed 
in  the  House  of  Lords,  and  in  which  the  like  argument  was  used 
without  effect. 

The  second  reason  might  have  been  of  weight,  if  the  executors 
of  Anthony  Bacon,  the  elder,  had  obtained  an  order  before 
Corfield;  but  as  both  parties  afterwards  obtained  an  order  on 
the  same  day,  there  is  no  competition  in  that  respect;  and, 
neither  party  having  any  advantage  in  respect  of  the  order,  I 
think  that  notice  to  the  executor  must  be  considered  good.  If  no 
*order  had  been  obtained  by  either  party,  it  would  have  been  the 
duty  of  the  executor,  and  it  is  indeed  the  constant  practice  of 
executors  to  inform  the  Court  of  any  incumbrances  before  an 
order  is  made  for  the  distribution  of  the  fund. 

But  the  notice,  to  the  executor  of  Bamsbottom,  of  Mr.  Corfield's 
assignment  would  be  of  no  avail,  if,  at  the  time  when  his  assign- 
ment was  taken,  Mr.  Corfield  had  notice  of  the  prior  assignment, 
made  by  Anthony  Bacon,  the  younger,  to  his  father;  and  the 
next  question  raised  is,  whether  Mr.  Corfield  had  such  notice. 
In  such  a  case  it  appears  to  me  that  the  onus  probandi  is  on  the 
party  who  charges  notice.  There  is  no  attempt  to  prove  direct 
notice,  and  that  is  distinctly  denied ;  and  the  only  doubt  on  the 
subject  is,  whether  Charles  Corfield  had  constructive  notice 
through  the  medium  of  William  Corfield,  his  solicitor. 

Mr.  William  Corfield  has  not  in  terms  denied  notice.  His 
affidavit  is   to  the  effect  that,  at  the  time  of  the  indenture. 


Timson 

p. 
Ramb- 

BOTTOM. 


[♦60] 
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Anthony  Bacon,  the  younger,  told  him  that  there  was  no 
incumbrance  on  the  property,  and  that  he  was  to  share  with 
his  brothers  and  sisters  in  the  division  to  be  made  of 
Bamsbottom's  estate. 

This  does  not  meet  the  charge  of  notice  in  distinct  terms  ;  but 
it  is  inconsistent  with  the  supposition  that,  at  the  same  time, 
Mr.  Anthony  Bacon  (from  whom  alone  the  knowledge  of  the 
prior  assignment  was  to  come)  informed  William  Gorfield  that 
his  share  of  Bamsbottom's  estate  was  subject  to  a  prior  incum- 
brance, so  large  as  that  which  really  existed ;  and  it  is  entirely 
consistent  with  the  inference  to  be  drawn  from  the  deed  itself, 
by  which  Mr.  Anthony  Bacon  covenanted  and  declared  that  he 
was  rightfully  entitled  to  his  share  of  the  estate,  and  *had 
not  charged  or  incumbered  the  same  or  any  part  thereof  in 
any  manner  whereby  Charles  Corfield  might  be  hindered  from 
receiving  the  same,  but  then  had  full  right  to  assign  the  same. 

To  meet  the  inference  deducible  from  the  deed  and  from  the 
affidavit  of  William  Corfield,  the  executors  of  Anthony  Bacon, 
the  father,  have  tendered  an  affidavit  of  Anthony  Bacon,  the 
son,  in  which  he  states  that  William  Gorfield  was  his  solicitor, 
and  employed  by  him  to  borrow  1,0002.,  the  repayment  of  which 
he  told  William  Corfield  he  was  willing  to  secure  by  assigning  to 
the  lender  his  share  of  Bamsbottom's  estate,  subject  to  the 
previous  assignment  of  the  6th  of  February,  1819,  which  was  to 
secure  6,000/.  actually  advanced  by  his  father  to  him,  or  for  his 
use.  The  affidavit  has  other  statements,  to  the  effect  that  the 
deponent  believed  Charles  Corfield  had  notice  of  the  prior  assign- 
ment ;  that  part  of  the  money  was  applied  in  satisfying  William 
Corfield's  costs,  and  other  claims ;  and  that,  in  the  year  1827, 
William  Corfield  was  aware  of  the  prior  assignment  when  he 
stated  that  it  was  of  no  validity.  But  as  these  statements  would 
not  (even  if  the  reception  of  the  affidavit  were  free  from  objection) 
afford  evidence  to  fix  Charles  Corfield  with  notice  at  the  time  of 
the  assignment,  I  shall  not  notice  them  further. 

The  statement  that,  in  the  transaction  itself,  Mr.  Bacon  told 
William  Corfield,  the  solicitor  of  the  vendor,  that  the  assignment 
intended  as  a  security  was  to  be  subject  to  a  prior  charge,  is 
undoubtedly  material,  and  makes  it  necessary  to  consider  whether 
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the  affidavit  ought  to  be  received  ;  or,  if  received,  what  weight  is 
dae  to  it  under  the  circumstances. 

The  reception  is  objected  to  on  two  grounds ;  first,  because  it 
is  produced  to  contradict  the  declarations  of  the  same  person 
contained  in  his  solemn  deed ;  secondly,  because  it  is  produced 
to  support  a  claim  of  the  executors  of  Anthony  Bacon,  the  elder, 
in  whose  estate  the  deponent  is  interested. 

I  am  of  opinion  that  the  first  objection  cannot  be  supported, 
however  the  weight  of  the  testimony  may  be  affected.  A  man 
may  be  examined  as  a  witness  to  contradict  declarations  of  his 
own  in  a  deed  which  he  has  executed.  And  as  to  the  second 
objection,  it  appears  that  the  deponent  has,  by  an  assignment 
made  to  his  brother  Charles,  ceased  to  have  any  interest  in  his 
father's  estate.  Supposing  this  to  be  correct,  I  am  obliged  to 
compare  this  affidavit  with  the  affidavit  of  William  Corfield,  and 
the  effect  of  the  deed ;  and  the  result  of  my  consideration  of  this 
evidence  is,  that  Mr.  Charles  Corfield  is  not  fixed  with  constructive 
notice  of  the  prior  assignment. 

What  remains,  therefore,  is  to  consider  whether  there  was 
sufficient  notice  of  the  assignment  of  the  6th  of  February,  1819, 
and  I  regret  to  say  that  none  of  the  authorities  referred  to  appear 
to  me  to  afford  a  guide.  In  Dearie  v.  HaU  the  fund  was  invested 
in  the  names  of  trustees,  and  notice  was  given  to  all.  In 
Loveridge  v.  Cooper  (i)  the  fund  was  invested  in  the  names  of 
tmateeSy  and  notice  was  given  to  the  only  survivor.  In  Foster 
V.  Blaekgtone  (2)  the  incumbrance  was  charged  on  a  life  interest 
in  real  estate,  vested  in  trustees ;  and  notice  to  their  solicitors 
was  held  good  notice  to  them.  In  Smith  v.  Smith  (3)  the  incum- 
brance was  on  a  life  interest  in  funds  and  real  estates,  vested  in 
trustees ;  and  notice  to  one  of  the  trustees  was  held  sufficient. 
In  that  case  there  ^might  be  circumstances  to  induce  the  Court 
to  presume  that  the  trustee  who  had  notice  communicated  his 
knowledge  to  his  co-trustees.  But  none  of  the  cases  cited,  nor 
the  cases  in  bankruptcy  which  were  referred  to,  appear  to  me  to 
be  like  the  present.  A  father  and  son  having  a  transaction  of 
this  sort  between  themselves,  the  father  being  one  of  several 

(1)  27  B.  B.  1  (3  Bufls.  1).  (3)  39  B.  B.  762  (2  Or.  &  M.  232). 

(2)  .36  B.  B.  334  (1  My.  &  K  297). 
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r. 
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BOTTOM. 
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executors — no  allegation  even  that  the  other  executors  were 
informed  before  the  notice  received  from  Gorfield — no  ground 
whatever  to  presume  that  the  transaction  was  communicated 
to  the  other  executors,  each  one  of  whom  had  separate  authority 
to  receive  and  pay  on  account  of  the  estate,  and  who,  if  they  had 
no  notice  of  the  assignment,  might  have  made  payment  to  the 
assignor  without  incurring  any  liability  on  that  account. 

I  think,  after  a  good  deal  of  hesitation,  that  the  knowledge  of 
one  of  several  executors  who  was  interested,  and  does  not  appear 
to  have  communicated  his  knowledge  to  his  co-executors,  is  not 
sufficient.  It  is  a  case  in  which  the  assignee  has  done  nothing 
but  accept  the  assignment;  and  it  appears  to  me  that  the  Master's 
report  must  be  confirmed  and  the  cross-petition  dismissed. 

This  decision  was  appealed  from,  and  the  case  was  opened 
before  the  Lord  Chancellor;  but,  before  its  conclusion,  the 
parties  came  to  a  compromise,  and  the  appellants  consented  to 
be  bound  by  the  decision  of  the  Master  of  the  Bolls. 


1838. 
Jan,  15,  26. 

BolU  Conrt. 

Lord 
Langdalb, 

M.R. 

[69] 


Jan.  26. 

[70] 


WAKE  V.  PAKKER. 

(2  Keen,  69—75 ;  S.  C.  7  L.  J.  (N.  S.)  Ch.  93.) 

A  suit  by  husband  and  wife  in  respect  of  the  separate  estate  of  the 
wife  is  the  husband's  suit,  and  is  not  binding  on  the  wife.  The  husband 
cannot  properly  be  a  party  to  such  a  suit  except  as  a  defendant. 

[The  principle  stated  in  the  head-note  is  settled  law,  but 
the  following  observations  of  the  Master  of  the  Bolls  upon  this 
principle  in  this  case  may  be  found  useful.] 

The  Master  of  the  Bolls  : 

The  testator  in  this  cause,  having  devised  and  bequeathed  an 
equal  fifth  part  of  his  real  estate,  and  of  his  residuary  personal 
estate  to  the  plaintiff  Mrs.  Wake  for  her  separate  use,  without 
power  of  anticipation,  for  her  life,  and  after  her  death  to  her 
children  in  equal  shares,  the  bill  is  filed  by  Mr.  and  Mrs.  Wake 
and  their  children,  two  of  them  being  infants  suing  by  Mr.  Wake 
as  their  next  friend,  against  the  trustee  and  executor  and  the 
other  devisees  and  legatees  of  the  real  estate,  and  residuary 
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personal  estate,  for  an  account ;  for  payment  to  Mrs.  Wake  of       Wakb 
her  share  of  the  rents,  and  for  an  InveBtment  of  the  share  of  the      pabkxb. 
residaary  personal  estate,  which  is  given  to  her  for  her  life,  and 
after  her  death  to  her  children ;  and  for  other  purposes. 

To  this  bill,  two  of  the  defendants,  both  of  whom  are  residuary 
legatees,  and  one  of  whom  is  trustee  and  executor,  have  put  in  a  [  71  ] 
general  demurrer  for  want  of  equity ;  and  the  grounds  of  demurrer 
stated  at  the  Bar  are — ^first,  that  the  husband  and  wife  ought  not 
to  be  permitted  to  sue  together  for  the  separate  estate  of  the 
wife ;  and  secondly,  that  the  husband  having  no  interest  in 
the  subject-matter  of  the  suit,  is,  on  that  account,  misjoined  as 
a  plaintiff. 

Courts  of  equity  have  from  an  early  period  permitted  married 
women  to  sue  for  their  separate  estates  by  their  next  friends, 
and  to  make  their  husbands  defendants ;  and  a  married  woman, 
being,  as  to  her  separate  estate,  considered  as  a  feme  9ole,  the 
Courts  have  acted  upon  the  principle  that,  in  the  prosecution  of 
such  saits,  her  authority  and  consent  should  be  necessary,  and 
should  be  given  and  continued  independently  of  her  husband ;  and 
accordingly,  it  is  said  in  Andrexva  v.  Cradock  (i),  that,  if  such  a 
bill  be  filed  without  the  authority  of  the  wife,  the  same  may, 
upon  her  affidavit  of  the  matter,  be  dismissed ;  and  from  the  case 
of  Lawley  v.  Halpen(2)y  it  appears  that,  if  the  wife  has  reason  to 
think  that  the  next  friend  appointed  by  herself  colludes  with  her 
husband,  she  may,  for  that  reason,  have  her  next  friend  changed, 
on  procuring  security  to  be  given  for  costs. 

Now  a  suit  instituted  and  carried  on  by  the  husband  and  wife 
has  been  considered  as  the  suit  of  the  husband  alone,  and  primd 
facie^  at  least,  the  wife  cannot  be  said  to  have  any  control  or 
authority  over  it :  she  may  possibly  have  authorised  her  husband 
to  prosecute  the  suit,  but,  in  the  absence  of  any  thing  to  shew 
ttiat  she  had  done  so,  the  suit  must  be  considered  as  the  suit  of 
the  husband. 

It  has  undoubtedly  been  very  usual  to  file  such  bills,  and 
many  decrees  have  been  made  without  objection  in  suits  instituted        [  72  ] 
by  the  husband  and  wife  for  the  wife's  separate  estate,  the  Court 
itself  taking  care  that  the  separate  estate  of  the  wife  recovered 
(1)  Qilb.  36;  Piec.  in  Cha.  376.  (2)  Bunb.  310. 
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Wake  in  such  suits  shall  be  protected  from  the  husband.  [His  Honour 
PARKBH.  here  referred  to  some  reported  cases  where  no  objection  had  been 
taken,  and  said :]  I  think  that  many  cases  have  occurred  of  suits 
by  husband  and  wife  in  which  the  wife  may  have  seemed  to 
require  protection  from  the  husband,  and  yet  decrees  have  been 
made  without  objection. 
[  73  ]  Nevertheless,  whenever  the  attention  of  the  Court  has  been 

drawn  to  the  subject,  such  suits  have  always  been  considered  to 
be  the  suits  of  the  husbands,  and  to  be  instituted  and  prosecuted 
by  them,  and  under  their  influence.  The  husband,  having  the 
power  to  use  his  wife's  name,  may  file  the  bill  without  her  know- 
ledge, and  may  prosecute  it  in  a  manner  not  favourable  to  her 
interests.  If  the  wife's  claim  be  not  of  a  liquidated  or  specific 
sum,  but  of  a  sum  to  be  ascertained  by  an  account,  though  the 
Court  might,  and  certainly  would,  protect  her  in  the  enjoyment 
of  the  sum  recovered  upon  the  account,  that  sum  might  not  be 
the  just  amount  of  her  right,  because  the  account  taken  under 
the  proceedings  may  not  have  been  properly  taken ;  and  if  the 
principle  be,  as  I  think  it  is  in  those  cases,  that  the  wife  is,  as  to 
her  separate  estate,  entitled  to  prosecute  the  suit  by  her  own 
authority,  independently  of  her  husband,  there  seems  to  be  no 
reason  why  a  suit,  instituted  by  her  husband,  should  bind  her, — 
why  she  may  not,  at  any  time,  institute  a  new  suit  for  the  same 
matter  by  her  next  friend,  or  why  a  decree  (not  being  a  decree 
for  a  specific  sum  secured  by  the  Court  for  her  separate  use,  and 
there  being  no  evidence  that  it  was  prosecuted  with  her  consent 
and  authority)  should  be  a  bar  to  a  new  suit  instituted  by  her 
next  friend.    ♦    ♦    ♦ 

[After  some  discussion  of  authorities  the  Master  of  thb  Bolls 
continued:] 
[  *75  ]  If  a  bill  by  husband  and  wife  for  the  wife's  separate  estate 

were  brought  to  a  hearing,  if  the  separate  estate  consisted  of  a 
specific  sum  recovered  and  payable,  and  capable  of  being  secured 
to  the  separate  use  of  the  wife,  I  should  think  that  a  decree  ought 
to  be  made.  And  in  many  other  cases  I  apprehend  that,  with 
no  more  attention  than  the  Court  owes  to  the  suitors,  effectual 
means  might  be  employed  to  ascertain  whether  the  suit  was 
carried  on  with  the  free  consent  of  the  wife,  and  to  secure  the 
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defendants  from  any  further  claims  on  her  part.  But  confining  Wake 
myself  to  the  present  case,  in  \vhich  my  attention  must  be  pabkeb. 
exclusiyely  directed  to  the  statements  made  in  the  bill,  in  which 
the  objection  is  made  by  the  defendants  at  the  earliest  period  in 
the  cause,  and  in  which  the  separate  estate  of  the  wife  partly 
consists  of  a  sum  to  be  ascertained  by  account,  I  think  myself 
bound  to  give  e£fect  to  the  objection.  1  therefore  allow  the 
demurrer  ;  but  I  think  that  no  costs  should  be  given,  and  I  give 
leave  to  amend  by  striking  out  the  name  of  Mr.  Wake  as  plaintiff, 
and  as  next  friend  of  his  infant  children,  and  making  him  a 
defendant,  and  by  inserting  the  name  of  a  next  friend  to  the 
wife  and  infant  children. 


COLYEAK  V.  COUNTESS  of  MULGRAVE  and  Othees.        lese. 

May  6,  7. 
(2  Keen,  81-98;  S.  0.  5  L.  J.  (N.  S.)  Oh.  335.)  Aug.  5. 

A  father,  who  had  four  natural  daughters  and  a  legitimate  son,  entered  [  81  ] 
into  an  agreement  with  his  son,  evidenced  by  certain  deeds,  whereby  the 
fatiher  covenanted  to  transfer  the  sum  of  20,000/.  to  a  trustee,  for  the 
benefit  of  his  four  natural  daughters,  and  the  son  covenanted  to  pay 
the  debts  of  the  father.  The  son  paid  some  of  the  father's  debts,  and 
died  before  the  covenant  on  the  part  of  the  father  was  performed,  having 
by  his  will  given  the  whole  of  his  property  to  Ids  father,  who  became  the 
son's  personal  representative. 

A  demurrer  to  a  bill  filed  by  one  of  the  natural  daughters,  and  praying 
to  have  the  agreement  executed  against  the  estates  of  the  father  and  son, 
was  allowed. 

Where  two  persons  for  valuable  consideration  as  between  themselves, 
covenant  to  do  some  act  for  the  benefit  of  a  third  person,  that  person 
cannot  enforce  the  covenant  against  the  two,  though  either  of  the  two 
might  do  so  against  the  other. 

Thb  original  bill  was  filed  in  the  month  of  October,  1884,  by 
the  plaintiff,  who  was  one  of  the  four  natural  daughters  of 
the  Earl  of  Portmore,  against  the  ^Countess  of  Mulgrave,  and  [  *82  ] 
the  Hon.  Edward  Phipps,  the  representatives  of  the  Earl  of 
Malgrave,.who  was  the  surviving  trustee  under  the  settlement, 
made  on  the  marriage  of  the  Earl  of  Portmore,  against  the  Earl 
of  Portmore,  the  plaintiff's  father ;  her  three  sisters  with  their 
hosbands,  and  other  parties ;  and  it  prayed  that  the  plaintiff  and 
the  defendants,  her  three  sisters,  might  be  declared  to  be  entitled, 
under  a  deed  dated  the  19th  of  August,  1818,  to  a  lien  on  the 
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coLTKAB  personal  estate  of  Brownlow  Charles  Golvear,  deceased,  to  the 
C0UNTE88  OF  Bxteiit  of  20,000Z. ;  and  that  the  defendant,  the  Earl  of  Portmore, 
MoLGRATE.  nught  admit  assets  suflficient  to  answer  that  lien,  or  that  the 
usual  accounts  might  be  taken  of  Brownlow  Charles  Colyear's 
personal  estate,  and  that  it  might  be  declared  that  the  sum  of 
19,360Z.  58.  9(2.,  8^  per  cent.  Reduced  Annuities,  in  the  pleadings 
mentioned,  formed  part  of  the  fund  on  which  the  plaintiff  and 
the  defendants,  her  sisters,  had  such  lien ;  and  that  the  defi- 
ciency of  the  sum  of  20,000i.  might  be  paid  by  the  Earl  of  Port- 
more,  out  of  the  assets  of  Brownlow  Charles  Colyear,  with  the 
consequential  directions. 

The  Earl  of  Portmore  answered  the  bill,  but  died  on  the 
18th  of  January,  1836.  A  bill  of  revivor  and  supplement  was 
filed  against  Jonathan  Brundrett  and  Frederick  Waller,  his 
executors,  and  the  original  bill  was  amended.  The  pleadings 
extended  to  an  enormous  bulk,  and  it  was  ultimately  arranged 
that  a  demurrer  should  be  filed  to  the  amended  bill  and  bill  of 
revivor,  as  the  least  expensive  mode  of  determining  the  question 
between  the  parties.  In  pursuance  of  this  arrangement,  the 
defendants,  Jonathan  Brundrett  and  William  Frederick  Waller, 
filed  a  general  demurrer  to  the  bill  for  want  of  equity.  The  facts 
stated  by  the  bill,  so  far  as  they  are  material,  and  have  reference 
to  the  questions  argued  upon  this  demurrer,  were  as  follows : 
[  88  ]  In  the  year  1810,  Thomas  Charles  Viscount  Milsington  was, 

under  his  marriage  settlement,  entitled  in  possession  to  a  rent 
charge  of  6002.  a  year  to  continue  during  the  joint  lives  of 
himself  and  his  father ;  and  to  the  interest  of  6,000L,  and 
also  of  19,S60Z.  58.  9d.  4  per  cent.  Bank  Annuities,  to  continue 
for  his  own  life;  and  expectant  upon  the  death  of  his  father, 
he  was  entitled  for  his  life  to  the  rents  and  profits  of  certain 
freehold  and  leasehold  estates,  and  to  the  dividends  of  88,4882.  9«. 
8  per  cent.  Bank  Annuities. 

His  wife  had  died,  having  left  an  only  child,  Brownlow 
Charles  Colyear,  then  an  infant,  who  under  the  same  settle- 
ment was  entitled,  subject  to  his  father's  life  interest,  to  the 
6,0002.  and  19,850Z.  6«.  9d.  4  per  cent.  Annuities ;  and,  subject 
to  the  life  interests  of  bis  father  and  grandfather,  Brownlow 
Charles  Colyear  was   entitled  to  the  38,4882.  9«.  8  per  cent. 
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AnnxiiUes,  and   to  certain  estates  for  the  interest  limited  to      Colykar 
him  by  the  settlement.  Couktess  of 

On  the  14tb  of  March,  1810,  Lord  Milsington,  by  deed,  and  for    muloratk. 
some  consideration,  assigned  to  Alexander  Bruce  the  rent  charge 
of  5001.  a  year,  his  life  interest  in  the  5,000f.,  and  19,850f.  5«.  9d. 
4   per  cent.  Annuities,  and  his  expectant  life  interest  in  the 
38,488i.  98.  8d.  per  cent.  Consolidated  Bank  Annuities. 

Lord  Milsington  had  seven  natural  children,  the  plaintiff  in 
the  present  suit,  and  three  other  daughters,  and  three  sons. 

Mr.  Golyear,  his  only  legitimate  child,  attained  his  age  of 
twenty-one  years  on  the  4th  of  August,  1817,  and  in  the 
following  month  made  a  will,  by  which  he  gave  the  whole  of 
his  property  to  Lord  Milsington,  his  father. 

Lord  Milsington  was  very  much  in  debt,  and  Mr.  Colyear,        [  84  ] 
his  son,  had  considerable  property,  which  he  derived  from  his 
maternal  grandfather,  the  Duke  of  Ancaster. 

Li  August,  1818,  Lord  Milsington  and  Mr.  Colyear  entered 
into  the  arrangement  under  which  the  plaintiff  claimed  relief. 
Lord  Milsington  and  Mr.  Colyear,  at  that  time,  concurred  in 
desiring  to  make  a  provision  for  the  natural  daughters  of  Lord 
Milsington,  and  for  the  payment  of  Lord  Milsington's  debts. 
The  intention  was  to  make  the  sum  of  19,3502.  5^.  9d.  4  per 
cent.  Bank  Annuities,  which  was  comprised  in  Lord  Milsington's 
marriage  settlement,  and  the  interest  in  which  had  been  already 
assigned  to  Mr.  Bruce,  available  as  a  provision  for  the  natural 
daughters  of  Lord  Milsington  ;  and  for  that  purpose  Mr.  Colyear 
agreed,  at  his  own  expense,  to  repurchase  that  sum  from 
Brace  or  his  assignees,  and  also  to  make  up  the  value  of  the 
provision  to  2O,O00Z.  sterling  [to  be  transferred  to  or  invested 
in  tiie  name  of  Mr.  William  Henry  Surman  as  a  trustee  for 
these  daughters,  and  Lord  Milsington  agreed  to  assign  to 
Mr.  Colyear  his  reversionary  life  interest  in  the  88,488Z.  98.  9d. 
8  per  cent.  Bank  Annuities]. 

The  arrangement  was  evidenced  by  three  deeds,  all  of  them 
dated  the  19th  of  August,  1818. 

By  the  first  deed,  made  between  Lord  Milsington  of  the  first 
part,  Mr.  Golyear  of  the  second  part,  and  the  defendant  William 
Henry  Surman  of  the  third  part,  [it  was  agreed  that  the  said  sum 
B.B. — vol*,  xiiiv.  18 
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CoLYEAR  of  19,350{.  68.  9d.  4  per  cent.  Consolidated  Bank  Annuities  should 
Countess  of  be  transferred  or  assigned  to  the  said  William  Henry  Surman, 
MuLOBAVE.  j^g  ^  trustee  appointed  for  that  purpose  by  Thomas  Charles 
Viscount  Milsington  and  Brownlow  Charles  Colyear;  and  also  that 
the  said  Brownlow  Charles  Colyear  would  pay  to  or  invest  in  the 
name  of  William  Henry  Surman  such  additional  sum  in  the 
4  per  cent.  Consolidated  Bank  Annuities,  as  with  the  said  sum 
of  19,850Z.  58.  9d.  4  per  cent.  Consolidated  Bank  Annuities, 
should,  according  to  the  market  price  thereof,  be  equal  to  the 
sum  of  20,0002.  sterling.  And  it  was  then  agreed  that  the 
trustee,  William  Henry  Surman,  should  stand  and  be  possessed 
of  the  said  sum  of  20,000Z.,  upon  such  trusts  as  were  men- 
tioned in  another  deed  then  already  prepared,  and  bearing 
even  date  therewith.  By  the  same  indenture  Lord  Milsington 
assigned  to  Mr.  Colyear  all  the  dividends  which,  after  the 
death  of  Lord  Fortmore,  would  thenceforth,  during  the  life  of 
Lord  Milsington,  become  due  on  the  88,483Z.  9^.  M.  3  per  cent. 
Consolidated  Annuities. 
[  88  ]  By  the  second  deed,  trusts  were  declared]  for  the  benefit  of 

the  natural  daughters  of  Lord  Milsington,  which  contained 
provisions  for  their  maintenance  during  their  infancy,  and 
contemplated  their  marriages,  which  marriages  were  provided 
to  be  with  the  consent  of  Lord  Milsington  and  also  of 
Mr.  Colyear ;  and  there  was  at  the  end  of  the  deed  a  proviso 
that  it  might  be  lawful  for  Lord  Milsington  and  Mr.  Colyear, 
during  their  joint  lives,  by  any  deed  or  deeds,  instrument  or 
instruments,  to  revoke  [all  or  any  of  the  trusts  thereinbefore 
contained,  and  to  declare  any  new  or  other  trusts  which  they] 
should  think  proper,  ''so  as  the  same  new  trust  be  for  the  use, 
benefit,  interest,  or  security  of  the  four  natural  daughters,  or  either 
of  them,  but  not  to  deprive  the  whole  of  them  of  the  settlement 
or  provision  thereby  made,  and  intended  to  be  made." 

[By  the  third  deed,  made  between  Lord  Milsington  of  the 
one    part,    and    Mr.    Colyear    of   the    other    part,   the    said] 

[  89  ]  Brownlow  Charles  Colyear  covenanted  with  Thomas  Charles 
Viscount  Milsington  that,  on  condition  of  Viscount  Milsington 
fully  and  faithfully   performing  all  and   every   the  covenants, 

[  •90  ]       *clauses,  and   conditions   in    the  indenture   of    trust   of   even 
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daie  on  hia  part,  he,  Brownlow  Charles  Colyear,  would  pay  the     Colyeab 
several  particular  debts  therein  mentioned.  Countess  of 

Shortly   after   the  date   of   these  deeds,   and  in  February,    Mulobave. 
1819,  Mr.  Colyear  died.      His  father,  Lord  Milsington,  under 
his  will  became  entitled  to  all  his  property,  and  became  his 
l^;al  personal  representative. 

A  sum  of  26,000Z.,  part  of  Mr.  Colyear's  estate,  had  come 
to  the  hands  of  Mr.  Surman,  the  trustee  named  in  the  deed 
of  arrangement.  In  November,  1820,  a  bill  was  filed  on  behalf 
of  the  natural  children  of  Lord  Milsington,  praying  that  20,000{., 
part  of  it,  might  be  paid  or  applied  upon  the  trusts  of  the 
arrangement  of  the  19th  of  August,  1818,  and  there  was  also 
a  prayer  for  payment  out  of  the  general  assets.  This  bill  was 
dismissed  by  Sir  Thomas  Plumeb  on  the  1st  of  August,  1823, 
on  the  ground  that,  by  the  deeds,  the  19,8502.  58.  9d.  stock 
was  the  fund  intended  as  a  provision  for  the  natural  daughters, 
and  that  Mr.  Colyear's  intention  was  only  fo  increase  that  to 
the  value  of  20,000!.,  and  that  there  was  no  sufficient  evidence 
to  shew  that  he  ever  appropriated,  or  made  his  general  assets 
liable  to  the  appropriation  of  20,000Z.,  independently  of  the 
settled  19,8501.  5«.  9d.  stock. 

In  1825,  Lord  Milsington,  having  then  become  Earl  of  Port- 
more,  commenced  proceedings  against  the  assignees  of  Bruce  to 
vacate  the  deed  of  14th  March,  1810.  Ultimately,  in  that  suit, 
the  deed  was  set  aside  (i)  as  an  assignment,  and  11,362Z.  1«.  Id. 
having  been  found  due  to  the  assignee  of  Bruce,  and  paid, 
the  19,8502.  5<.  9d.  *stock  original  4  per  cent.,  reduced  to  8^  [  *9i  ] 
per  cent.,  was  set  free,  and  was  standing,  at  the  hearing  of  this 
demurrer,  in  the  names  of  the  deceased  trustees  of  the  settlement. 
The  last  surviving  trustee  was  the  late  Earl  of  Mulgrave,  whose 
representatives  were  the  two  first  defendants  on  the  record. 

Mr.  Tinney^  Mr.  Kindersley,  and   Mr.  David   James,  in 
support  of  the  demurrer : 

•    *     The  Court  will  not  assist  a  volunteer  by  executing  an 
imperfect  covenant  or  gift :  Colman  v.  Sarrel  (2) ,    *    *    Ellison  v. 

(1)  See  The  Earl  of  Portmort  v.  (2)  1  E.  E.  83  (1  Ves.  Jr.  oO). 

Taylor,  33  B.  B.  103  (4  Sim.  182). 

18—2 
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CoLYKAR      EUison  (1),  Ex  parte  Pye,  Ex  parte  Dubost  (2).     In  this  case  the 

CouNTiBss  OF  contract  is  not  only  executory,  but  purely  voluntary,  there  not 

MuLOBAVK.    being  even  a  meritorious  consideration  for  it,  for  in  law  a 

natural  child  is  a  mere  stranger,  and  in  this  respect  equity 

follows  the  law :   Fursaker  v.  Robinson  (s).    Where  a  promise  is 

[  *92  ]       made  ^by  one  person  to  another  for  the  benefit  of  a  third,  or 

where  a  contract  is  entered  into  between  two  persons  for  the 

benefit  of  a  third  person,  and  that  third  person  is  a  mere 

stranger  to  the  consideration,  he  is  neither  at  law  nor  in  equity 

entitled  to  the  benefit  of  the  promise  or  agreement.     *     *     * 

[  94  ]  Mr,  Pemherton  and  Mr.  Wright^  contra  : 

*  *  By  the  instruments  under  which  the  plaintiff  claims,  a 
trust  was  declared,  and  the  relation  of  trustee  and  cestui  que  trust 
so  constituted  that  the  Court  will  carry  the  agreement  into 
[  ^^  ]  effect.  ^  *  In  equity  it  has  been  decided  that  a  person, 
though  a  volunteer,  and  who  would,  therefore,  be  considered  at 
law  a  stranger  to  the  consideration,  may  enforce  a  trust  which 
has  been  created  for  his  benefit,  provided  everything  has  been 
doYie  on  the  part  of  the  person  creating  the  trust,  that  is 
necessary  to  evidence  his  intention  of  conferring  a  benefit  on  the 
Yolunteev:  Fortescuey.  Bamett  {4,).     *     »     * 

[  96  ]  Mr,  Tinney,  in  reply. 

Aug.  5.       The  Master  of  the  Bolls  (after  stating  the  facts) : 

In  support  of  this  demurrer  it  is  alleged  that  the  plaintiff  is 
[  •97  ]       merely  a  volunteer ;  that,  being  a  natural  *child,  her  claim  is 
founded  on  no  consideration  either  valuable  or  meritorious,  and, 
consequently,  she  is  entitled  to  no  relief  in  this  Court. 

It  is  admitted  that,  as  between  Lord  Milsington  and  Mr. 
Colyear,  there  was  sufficient  consideration  passing  from  one  to 
the  other,  but  it  is  argued  that  it  was  in  their  power  to  put  an 
end  to  the  arrangement  when  they  pleased ;  that  a  natural  child 
of  one  of  the  parties  must  be  considered  as  a  mere  stranger,  and 
that  the  Court  will  not  interfere  for  a  stranger. 

(1)  6  B.  E.  19  (6  Ves.  656).  (3)  Pr.  in  Ch.  475. 

(2)  11  E.  E.  173  (18  Ves.  140).  (4)  41  E..E.  5  (3  My.  &  K  36). 
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It  is  further  argued,  that  this  is  a  bill  for  the  specific  perform-       CoLrifiAH 
ance  of  a  coyenant  upon  which  there  is  no  legal  right,  and  countbss  of 
nothing  could  be  recovered  at  law.  mulqbavb. 

For  the  plaintiff,  it  was  contended  that  the  deeds  amounted  to 
a  declaration  of  trust.  The  stock  was,  as  it  still  is,  standing  in  the 
names  of  the  trustees  of  the  marriage  settlement.  The  persons 
equitably  entitled  were  Lord  Milsington,  under  him  Bruce,  and 
in  remainder  after  him  Mr.  Golyear  and  Lord  Milsington  ;  and 
Mr.  Golyear  agreed  to  redeem  or  get  rid  of  Bruce,  and  then  to 
apply  the  fund  for  the  benefit  of  the  natural  daughters ;  and  the 
arg:ament  is,  that  this  agreement  is  so  expressed  as  to  amount  to 
a  declaration  of  trust. 

After  the  most  careful  consideration  of  the  deed,  I  cannot 
think  that  this  is  the  effect.  Lord  Milsington  and  Mr.  Golyear 
expressed  clearly  their  object  and  intention :  what  they  meant  to 
do  in  the  event  of  the  fund  being  repurchased,  and  what  Mr. 
Golyear  should  and  would  do  at  the  request  of  Lord  Milsington. 
The  intention  was  not  that  the  present  trustees  should  be 
trostees  for  the  natural  daughters,  but,  that,  in  a  certain  event, 
Mr.  Golyear,  at  the  request  of  Lord  Milsington,  would  procure  *a  [  •os  ] 
transfer  to  Mr.  Surman  in  trust  for  the  natural  daughters ;  but 
the  whole  is  executory  and  nothing  concluded. 

The  next  argument  used  is  that,  even  if  there  be  no  declaration 
of  trust,  there  may  nevertheless  be  a  right  to  enforce  the 
covenants  against  the  estates  of  both  father  and  son,  inasmuch 
as  the  son,  by  the  provisions  of  the  deed,  and  particularly  by  the 
stipulation  for  his  consent  to  the  marriage  of  his  natural  sister, 
had  placed  himself,  as  towards  them,  in  loco  parentis;   and 
considering  them  as  his  ndopted  children,  there  may,  it  is  said, 
be  meritorious  consideration  to  give  them  a  right  to  enforce  the 
covenants.  But  I  cannot  come  to  that  conclusion ;  and  I  apprehend 
that  when  two  persons,  for  valuable  consideration  between  them- 
selves, covenant  to  do  some  act  for  the  benefit  of  a  mere  stranger, 
that  stranger  has  not  a  right  to  enforce  the  covenant  against  the 
two,  although  each  one  might  as  against  the  other.  The  misfortune 
for  the  natural  children  was,  that  Mr.  Golyear  died  before  the 
executory  agreements  were  carried  into  effect. 

Demv/rrer  aUowed. 
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G0D8AL  V.  WEBB(l). 

(2  Keen,  99—122 ;  S.  C.  7  L.  J.  (N.  S.)  Ch.  103.) 

By  a  marriage  settlement  comprising  property  limited  to  the  separate 
use  of  the  wife,  it  was  agreed  between  the  intended  husband  and  wife 
that  the  trustees  should  effect  a  policy  of  assurance  to  the  amount  of 
3,000/.  on  the  life  of  the  wife,  and  annually  pay  the  premium  out  of  the 
trust-money  during  the  life  of  the  wife,  and  stand  possessed  of  the  assur- 
ance in  trust  after  the  decease  of  the  wife  to  invest  the  3,000/.  when 
received,  and  pay  the  interest  to  the  husband  for  his  life,  if  he  should 
survive  the  wife,  and  after  the  decease  of  the  husband  to  pay  the  3,000/. 
to  such  person  or  persons  as  the  wife  should  by  will,  notwithstanding  her 
coverture,  appoint ;  and  in  default  of  such  appointment,  to  the  persons 
entitled  under  the  Statute  of  Distributions. 

There  were  no  children  of  the  marriage,  and  the  wife,  having  survived 
her  husband,  and  being  unwilling  to  continue  the  payment  of  the  annual 
premium,  joined  with  the  surviving  trustee  of  the  settlement  in  making 
a  voluntary  assignment  of  the  policy  to  her  cousin,  who  paid  the  annual 
premium  during  his  life,  and  by  his  will  appointed  G.  his  executor  and 
residuary  legatee.  G.  continued  to  pay  the  premium,  and,  on  the  death 
of  the  assured,  received  the  value  of  the  policy. 

On  a  biU  filed  by  the  next  of  kin  of  the  wife  against  G.  and  against 
the  executor  and  residuary  legatee  of  the  wife :  Held,  that  the  agree- 
ment did  not  constitute  a  complete  executed  trust,  and  that  the  true 
intention  of  the  agreement  was  to  create  and  give  to  the  husband  a  life 
interest  in  the  policy  money  if  he  survived  the  wife,  but  not  to  create  an 
irrevocable  trust  for  the  next  of  kin ;  that  the  assignment  was  valid,  and 
that  G.  was  entitled  to  the  value  of  the  policy. 

By  an  indenture  of  settlement,  dated  the  8rd  day  of  February, 
1808,  and  made  in  contemplation  of  a  marriage  between  Mary 
Procter,  widow  of  Michael  Procter,  of  the  first  part ;  John  Martin, 
the  intended  husband,  of  the  second  part ;  and  Thomas  Brown 
and  Henry  Fowke,  of  the  third  part,  reciting  the  will  and  codicil 
of  Michael  Procter,  under  which  Mary  Procter  was  entitled  to 
the  several  legacies  and  interests  in  the  testator's  real  and 
personal  estates  therein  mentioned ;  and  reciting  the  death  of 
the  testator,  and  that  an  agreement  had  been  entered  into 
between  the  testator's  nephew  and  Mary  Procter,  to  the  effect 
therein  mentioned ;  and  also  reciting  that,  upon  the  treaty  for 
the  intended  marriage  between  John  Martin  and  Mary  Procter, 
it  had  been  agreed  that  all  the  real  estate  to  which  Mary  Procter 
was  entitled  for  her  life  under  the  will  and  codicil,  or  by  the 


(1)  If  the  parties  had  created  a 
clear  executed  trust  in  favour  of  the 
next  of  kin  it  would,  of  course,  have 


been  irrevocable,  though  voluntary : 
Paul  V.  Pom/  (1882)  20  Ch.  Div.  742, 51 
L.  J.  Ch.  839,  47  L.  T.  210.— O.  A.  S. 
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agreement,  and  the  interest  given  by  the  will  to  her  for  life  in  Godbal 
the  Bum  of  4,5002.  thereby  directed  to  be,  and  then  lent  at  wbbm. 
interest,  in  the  manner  therein  mentioned,  and  also  the  sum  of 
400/.  3  per  cent.  Consolidated  Bank  Annuities  by  her  purchased 
as  in  the  indenture  mentioned,  and  also  the  articles  *of  furniture  [  *ioo  ] 
therein  described,  should  be  vested  in  Thomas  Brown  and  Henry 
Fowke  upon  the  trusts  thereinafter  mentioned,  it  was  witnessed 
that,  in  pursuance  of  the  said  agreement  of  marriage,  and  in 
consideration  thereof,  and  for  making  a  certain  provision  for 
^fary  Procter  during  the  continuance  thereof,  and  for  the  nominal 
consideration  therein  mentioned,  she,  Mary  Procter,  with  the 
privity  and  consent  of  John  Martin,  granted,  bargained,  released, 
and  confirmed  to  Thomas  Brown  and  Henry  Fowke,  their 
executors,  administrators,  and  assigns,  all  the  messuages,  lands, 
tenements,  and  hereditaments  therein  described,  to  which  Mary 
Procter  was  entitled  for  her  life  under  the  said  will  and  codicil, 
upon  the  trusts  thereinafter  declared  thereof.  And  it  was  further 
witnessed  that  Mary  Procter  assigned  to  the  same  trustees  all  the 
interest,  dividends,  and  annual  produce  by  the  will  bequeathed  to 
Mary  Procter  for  her  life,  to  arise  from  the  said  sum  of  4,5002. 
thereby  bequeathed  to  Thomas  Brown  and  Henry  Fowke,  upon 
the  trusts  therein  mentioned,  and  all  the  articles  of  furniture  and 
other  effects  bequeathed  by  the  will,  upon  trust  that  Thomas 
Brown  and  Henry  Fowke,  their  executors,  &c.,  should  stand 
and  be  seised  and  possessed  of  the  messuages,  lands,  and  other 
premises  thereby  released,  and  the  interest,  dividends,  and  effects 
in  the  proviso  thereinafter  expressed,  and  other  premises  therein- 
after assigned,  and  also  the  said  sum  of  4002.  3  per  cent. 
Consolidated  Bank  Annuities,  in  trust  for  Mary  Procter  until  the 
intended  marriage,  and  after  the  solemnisation  thereof,  as  to  the 
effects  mentioned  in  the  proviso  thereinafter  contained,  upon 
trust  to  permit  and  suffer  Mary  Procter,  at  all  times  during  her 
intended  intermarriage,  to  hold,  use,  occupy,  enjoy,  and  dispose 
of  the  same,  and  every  of  them,  in  such  manner  as  she  should 
think  proper,  and  for  her  sole  benefit,  free  from  the  debts,  control, 
and  interference  of  John  Martin,  her  intended  ^husband ;  and  [  *ioi  ] 
as  to  the  said  sum  of  4002.  8  per  cent.  Consolidated  Bank 
Annaities,  apon  trust  for  such  person  or  persons,  and  for  such 
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OoDB^L  intents  and  purposes,  as  Mary  Procter,  by  any  writing  to  be 
WsBB.  signed  by  her,  and  attested  by  two  or  more  witnesses,  or  by  her 
last  will  and  testament  in  writing,  or  any  writing  in  the  natare 
of  a  last  will,  to  be  by  her  signed  and  published  in  the  presence 
of,  and  attested  by  two  or  more  witnesses,  should,  notwithstanding 
her  intended  coverture,  direct  or  appoint;  and  as  to  the  dividends 
and  annual  produce  of  the  said  400Z.  8  per  cent.  Consolidated 
Bank  Annuities,  in  default  of  or  until  such  appointment  as 
aforesaid,  and  as  to  the  yearly  rents,  issues,  and  profits  of  the 
messuages,  lands,  <&c.,  thereinbefore  released,  and  the  interest 
and  dividends  thereby  assigned  of  the  trust  sum  of  4,5002.,  and  of 
the  stocks,  funds,  or  securities,  in  or  upon  which  the  same  should 
be  laid  out  and  invested,  upon  trust  during  the  life  of  Mary 
Procter,  to  pay  the  same  rents  and  profits,  dividends  and  interest, 
unto  such  person  or  persons,  and  for  such  intents  and  purposes, 
as  Mary  Procter,  by  any  writing  or  writings  to  be  signed  with  her 
own  hand,  should,  notwithstanding  the  intended  coverture,  from 
time  to  time  direct  or  appoint,  and  until  and  in  default  of  such 
appointment,  into  her  own  hands  for  her  own  sole  and  separate 
use  and  benefit,  independent  of,  and  without  being  subject  to  the 
debts,  control,  or  interference  of  the  said  John  Martin ;  and  also 
upon  trust,  in  case  Mary  Procter  should  make  any  savings  or 
accumulations  of  the  rent  and  dividends,  to  invest  the  same  in 
manner  therein  mentioned.  And  it  was  thereby  declared  and 
agreed,  that  the  receipts  in  writing  of  Mary  Procter,  or  any  such 
her  appointee  or  appointees  as  thereinbefore  mentioned,  should, 
notwithstanding  her  intended  coverture,  be  good  and  sufficient 
[  *102  1  discharges  for  all  rents,  dividends,  and  ^other  monies  to  be  paid 
to  her  or  them,  under  any  of  the  trusts ;  and  in  case  any  part 
of  the  rents,  profits,  dividends,  &c.,  and  other  monies,  or  any 
savings  or  accumulations  therefrom,  or  all  or  any  part  of  the 
effects  mentioned  in  the  proviso  thereinafter  contained,  or  of 
the  said  sum  of  4002.  3  per  cent.  Consolidated  Bank  Annuities, 
should  remain  undisposed  of  at  the  death  of  Mary  Procter,  and 
there  should  be  issue  of  the  marriage,  upon  further  trust  to  pay, 
transfer,  or  assign  the  same  rents,  profits,  interest,  dividends, 
accumulations,  and  other  premises,  unto  all  and  every  the 
children  and  child  of  John  Martin  by  Mary  Procter,  who,  being 
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a  Bon  or  sons,  should  attain  the  age  of  twenty-one  years,  or,  Godbal 
bdng  a  daughter  or  daughters,  should  attain  that  age,  or  marry,  wbIbb. 
to  be  equally  divided  between  such  children,  if  more  than  one, 
and  if  but  one,  then  the  whole  to  such  one  child ;  and  if  there 
should  be  no  such  issue,  then  in  trust,  after  the  decease  of 
Mary  Procter,  and  such  default  of  issue  as  aforesaid,  to  assign 
or  transfer,  and  pay  the  last-mentioned  trust-money,  stocks, 
funds,  securities,  dividends,  and  accumulations  respectively, 
to  such  person  or  persons  (including  the  said  John  Martin, 
if  she  should  think  proper),  for  such  intents  and  purposes  as 
Mary  Procter,  by  any  writing  to  be  signed  by  her,  and  attested 
by  two  or  more  witnesses,  or  by  her  last  will  and  testament 
in  writing,  or  any  writing  in  the  nature  of  a  last  will,  should 
in  manner  therein  mentioned  direct  or  appoint ;  and  in  default 
of  such  direction  or  appointment,  or  so  far  as  the  same,  if  incom- 
plete, should  not  extend,  to  such  person  or  persons  as  would  have 
been  entitled  thereto  as  her  next  of  kin,  at  the  time  of  such  her 
decease,  and  such  default  of  issue  as  aforesaid,  under  the 
statute  for  the  distribution  of  intestates*  personal  effects,  if  she, 
Mary  Procter,  had  then  died  sole  and  intestate,  to  the  '''utter  [  *103  ] 
exclusion  of  the  said  John  Martin.  And  it  was  further  agreed 
between  Mary  Procter  and  John  Martin,  that  the  said  Thomas 
Brown  and  Henry  Fowke  should,  within  two  calendar  months 
after  the  solemnisation  of  the  intended  marriage,  make  an 
assurance  upon  the  life  of  Mary  Procter  for  the  sum  of  3,000Z« 
[in  their  names,  and  should  annually  pay  out  of  the  said  trust- 
money  the  regulated  premium  of  assurance  during  the  life  of 
Mary  Procter,  and  stand  possessed  of  the  said  assurance  in  trust, 
from  and  after  the  decease  of  Mary  Procter,  to  place  out  the  said 
sum  of  d,000Z.  at  interest  upon  real  or  Government  security,  and 
to  pay  the  interest  thereof  to  John  Martin  for  his  life,  if  he  should 
survive  Mary  Procter;  and  after  the  decease  of  John  Martin,  then 
in  trust  to  pay  the  said  sum  of  8,0002.  to  such  person  or  persons, 
and  in  such  way  and  manner  as  Mary  Procter  should  by  will 
appoint,  notwithstanding  her  intended  coverture ;  and  in  default 
ot  such  will]  to  pay  the  said  sum  of  8,000Z.  to  the  persons  entitled 
under  the  statute  of  distribution  of  intestates'  personal  estate. 
Provided  nevertheless,  that  Mary  Procter  should  and  might,  if 
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GoDSAL      she  pleased,  in  and  by  her  last  will  and  testament,  give  and 
Webb.       bequeath  the  said  3,0002.,  or  any  part  thereof,  to  her  intended 
husband  John  Martin  absolutely,  if  he  should  survive  her. 

The  marriage  took  effect,  and  the  trustees,  in  pursuance  of  the 
[  *104  ]       proviso  in  the  settlement,  effected  a  policy  of  *a8surance  to  the 
amount  of  3,000/.  on  the  life  of  Mary  Martin,  at  an  annual 
premium  of  144/.  13«.,  bearing  date  the  1st  April,  1808. 

John  Martin  died  in  the  month  of  March,  1817,  leaving  Mary 
Martin,  his  widow,  surviving  him.  There  was  no  issue  of  the 
marriage. 

By  an  indenture  of  assignment  dated  the  8th  of  April,  1817» 
and  made  between  Henry  Fowke,  who  had  survived  his  co-trustee, 
of  the  first  part,  Mary  Martin  of  the  second  part,  and  Philip 
Godsal,  the  father  of  the  plaintiff,  of  the  third  part,  reciting, 
amongst  other  things,  *  *  that  Ann,  the  wife  of  Philip 
Godsal,  was  one  of  the  sisters  of  Mary  Martin  ;  and  that  Philip 
Godsal  was  also  cousin  to  Mary  Martin ;  and  that  Mary  Martin, 
in  consequence  of  the  decease  of  John  Martin,  was  unwilling  any 
longer  to  continue  the  said  assurance,  and  to  pay  the  annual 
sum  to  grow  due  from  time  to  time  as  the  premium  for  the  same, 
and  had  proposed  to  Philip  Godsal  to  assign  the  policy  to 
him,  *  *  it  was  witnessed  that,  in  consideration  of  the 
premises,  and  also  of  the  natural  love  and  affection  which  she, 
Mary  Martin,  had  for  and  towards  her  cousin  Philip  Godsal,  and 
her  sister  Ann,  his  wife,  [Henry  Fowke,  at  the  request,  and  by 
the  direction  and  appointment  of  Mary  Martin,  assigned,  and 
Mary  Martin  granted  and  confirmed  unto  Philip  Godsal,  his 
executors,  administrators,  and  assigns,  the  said  policy  of  assur- 
ance, and  also  the  sum  of  8,000/.,  thereby  assured  to  be  paid, 
and  all  sums  of  money  which  should  become  payable  in  respect  of 
the  said  policy  of  assurance  for  his  and  their  own  use  and  benefit^ 
and  as  and  for  his  and  their  own  absolute  property  for  ever.] 
[  105  ]  Henry  Fowke,  the  surviving  trustee,  died  in  the  lifetime  of 

Mary  Martin. 

Philip  Godsal  continued  to  pay  the  annual  premium  upon  the 
policy  of  assurance  from  the  date  of  the  assignment  of  the  8th  of 
April,  1817,  until  his  death.  By  his  will,  dated  the  4th  of  April, 
1818,  he  bequeathed  the  residue  of  his  real  and  personal  estate  to 
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bis  son  Philip  Lake  Godsal,  the  plaintiff;  and  his  will  was  proved  Godbal 
by  the  plaintiff  and  Charles  Hatchett,  two  of  the  executors  named  we'bb. 
therein.  The  annaal  premiums  paid  *by  Philip  Godsal,  in  his  [  *106  ] 
life-time,  amounted  in  the  whole  to  the  sum  of  1,446Z.  10a. 

Mary  Martin  died  in  the  month  of  March,  1835,  having  made 
her  will,  dated  the  2nd  of  August,  1834,  whereby  she  devised 
and  bequeathed  all  her  real  and  personal  estate,  and  all  the 
residue  of  the  produce  of  her  funded  property,  monies,  and 
securities  tor  money,  and  other  personal  estate  and  effects  not 
thereinbefore  disposed  of,  to  her  nephew,  the  defendant,  Edward 
Humphrey  Brown,  whom  she  appointed  her  executor,  and  by 
whom  her  will  was  duly  proved. 

The  plaintiff  paid  the  annual  premium  upon  the  policy  from 
the  death  of  his  father  until  the  death  of  Mary  Martin,  amounting 
to  the  sum  of  1,1572.  4a.;  and  upon  her  decease,  he  received  from 
the  Equitable  Assurance  Company  the  sum  of  6,670!.,  being  the 
sum  of  8,000Z.  originally  secured,  together  with  3,5702.,  the 
amount  of  the  bonuses  which  had  from  time  to  time  been  added 
to  the  policy. 

The  bill  was  filed  by  the  plaintiff  against  the  several  next  of 
kin,  and  the  executor  and  residuary  legatee  of  Mary  Martin,  and 
it  prayed  that  the  sum  of  6,570L,  received  by  the  plaintiff  from 
the  Equitable  Assurance  Society,  might  be  declared  to  belong 
beneficially  to  the  plaintiff,  or  to  the  next  of  kin,  or  to  the  executor 
of  Mary  Martin ;  and  that,  if  the  decision  of  the  Court  should  be 
in  favour  of  the  plaintiff,  the  plaintiff  might  be  declared  entitled 
to  retain  the  same  for  his  own  use  and  benefit;  but  if  the 
decision  of  the  Court  should  be  adverse  to  the  plaintiff,  then  that 
the  plaintiff  might  be  declared  entitled  to  deduct  the  sums  of 
1,446/.  10a.  and  1,1672.  4a.,  being  the  amount  of  the  premiums 
paid  by  his  father,  and  himself  respectively,  with  interest,  from 
*the  sum  of  6,5702. ;  or,  if  he  was  not  entitled  to  deduct  the  [  *107  ] 
same,  then  that  the  executor  of  Mary  Martin  might  be  decreed 
to  pay  the  same,  with  interest,  to  the  plaintiff. 

Mr.  Pemberton^  Mr.  Barber ,  and  Mr.  Walford^  for  the  plaintiff: 
•     *     The  power  of  appointing  was  confined  to  the  coverture;       [  los  ] 
and  in  the  event  which  actually  happened  of  the  wife  surviving  her 
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OoDfiAL      husband,  she  acquired  an  absolute  interest  in  the  value  of  the 

wbbb.       policy.     The  agreement  between  the  husband  and  wife,  upon 

which  the  proviso  for  effecting  the  policy  of  assurance  was 

founded,  was  purely  executory.     They  might  have  abandoned  it, 

at  any  time  during  their  joint  lives,  by  directing  the  trustees  to 

discontinue  the  payment  of  the  annual  premium,  and,  on  the 

death  of  the  husband,  Mrs.  Martin  was  at  liberty  to  keep  up  or 

abandon  the  policy,  as  she  thought  proper.     ♦    *     * 

[  109  ]  There  is  no  trust  to  keep  up  the  policy  after  the  death  of  the 

husband,  and  the  interest  of  the  next  of  kin  is  an  interest  given 

to  them  after  the  death  of  the  husband,  if  he  should  survive,  but 

[  110  ]       not  after  his  death  in  the  lifetime  of  the  wife.    *    *    The  next 

of  kin  were  not  purchasers  under  the  settlement,  but  mere 

volunteers,  in  whose  favour  the  Court  will  not  interfere. 

Mr.  Spence,  for  the  executor,  who  was  also  the  residuary 
legatee  of  Mrs.  Martin.     *     *     * 

[  111  ]  Mr.  Tinney  and  Mr.  Piggott,  for  the  next  of  kin  : 

*  *  The  words  "  notwithstanding  her  coverture,"  do  not 
imply  that  the  appointment  was  only  to  be  made  during  the 
coverture;  but  mean  simply  that  the  coverture  should  be  no 
obstacle  to  her  making  a  testamentary  appointment.  The  trustee 
was  clearly  guilty  of  a  breach  of  trust  in  concurring  with  the 
tenant  for  life  to  make  an  assignment  of  the  subject  of  the  trust, 
over  which  the  tenant  for  life  had  only  a  power  of  appointment 
by  will.     *     *     * 

[  112  ]  It  is  said  that  Mrs.  Martin,  upon  the  death  of  her  husband, 

acquired  the  absolute  interest  in  the  policy,  but  the  language  of 
the  settlement  affords  no  ground  for  that  conclusion.  Under  the 
trusts  of  this  settlement  Mrs.  Martin  took  nothing  but  a  life- 
interest  with  a  power  of  disposition  over  the  trust  fund.  [On 
this  point  they  cited  Anderson  v.  Dawson  (i).] 

[  lis  ]  The  trust,  created  by  the  proviso  for  effecting  the  assurance, 

was  not  executory,  but  a  trust  executed  in  the  trustees,  the 
parties  creating  the  trust  having  divested  themselves  of  all 

(1)  15  Vea.  532.    A  plain  executed     posty  p.  206.— O.  A.  8. 
declaration  ofj  trust,  see  judgment, 
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control  oyer  the  subject  of  it,  and  no  act  requiring  to  be  done,      GtoDBAL 
on  their  part,  in  order  to  complete  the  execution  of  the  trust.       wbbb. 
The  trust  being  created,  the  trustees  were  bound  to  continue  the 
payment  of  the  premium  out  of  the  settled  funds  for  the  benefit 
of  the  cestois  que  trust.    *    *    As  to  the  premiums  paid  by  the       [  114  ] 
plaintiff  since  the  assignment  by  Mary  Martin,  he  is  entitled 
to  be   indemnified  either    by  the   trustee,  who  concurred  in 
making  the  assignment,  or  by  the  personal  representative  of 
Maiy  Martin. 

Mr.  Peniberton,  in  reply. 

The  Master  of  the  Bolls  [after  stating  the  facts  and  referring 
to  the  contentions  of  the  different  parties,  said]  : 

I  am  of  opinion  that  the  policy  cannot  be  considered  as        I838. 
appointed  by  the  will  of  Mrs.  Martin,  or  as  forming  part  of       iu9} 
her  general  estate.    The  question  appears  to  me  to  be  entirely 
between  the  plaintiff  and  the  next  of  kin  of  Mrs.  Martin. 

The  only  professed  object  of  the  settlement  in  the  recitals,  is 
to  secure  the  property  of  Mrs.  Martin  for  her  sole  use  and 
separate  benefit,  and  to  make  a  certain  provision  for  her  during 
the  continuance  of  the  coverture ;  and  it  was  for  that  object 
alone  that  she  professed  to  assign  the  trust  property  to  the 
trusteeB.  But  the  provision  as  to  the  policy  shews  that,  besides 
that  object,  she  also  intended  to  make  a  provision  for  her 
'husband  if  he  survived  her ;  and,  this  being  an  object  not  [  •120  ] 
stated  in  the  recitals,  we  cannot  in  this  case  rely  so  much  as 
in  some  cases  may  be  safe  upon  the  recitals,  as  affording  the 
means  of  interpreting  the  whole  instrument.  The  recital  does, 
however,  indicate  that  which  must  be  deemed  to  be  the 
principal  intention^  and  it  is  not  to  be  neglected.  In  every- 
thing which  does  not  relate  to  the  policy,  the  provisions  of  the 
deed  are  in  conformity  with  the  object  recited;  and,  taking 
the  clause  relating  to  the  policy  in  connection  with  the  rest 
of  thd  deed,  the  question  is,  'whether  the  clause  did,  or  was 
intended  to  do,  more  than  make  a  provision  for  the  husband, 
if  he  should  survive  the  wife.  The  next  of  kin  contended 
that,  besides  making  that  contingent  provision  for  the  husband. 
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GoDSAL      she  has  intentionally  or  otherwise  made  for  them  a  declaration 
Webb.       of  trust   which    could    only  be    defeated    by  a   testamentary 
appointment. 

The  case  of  Anderson  v.  Dawson  (i),  which  was  relied  on  by 
the  next  of  kin,  differs  considerably  from  the  present.  In  that 
case  the  fund  was  realised,  and  actually  in  the  hands  of  the 
trustees.  The  trusts  were  distinctly  declared,  and,  indepen- 
dently of  any  agreement  to  be  performed  or  continued,  the 
trustees  were  bound  by  their  duty  to  carry  those  trusts  into 
execution.  In  the  present  case  the  fund  was  not  realised;  it 
was  to  be  realised  and  made  available  by  acts  to  be  done  after 
the  marriage,  in  pursuance  of  an  agreement  between  the  husband 
and  wife,  and  to  be  continued  during  their  joint  .lives,  as  the 
plaintiff  says,  but,  as  the  words  of  the  deed  are,  and  as  the  next 
of  kin  contend,  during  the  life  of  the  wife  whether  she  died  in 
the  lifetime  of  her  husband  or  not. 
[  121  ]  There  is  certainly  a  difficulty  in  saying  that  the  words  "during 

the  life  of  the  wife,"  shall  be  construed  to  mean  ''during  the 
joint  lives  of  the  husband  and  wife ; "  but  to  do  so  would  be 
to  act  in  accordance  with  the  nature  of  the  contract,  and  the 
professed  and  apparent  intention  of  the  parties.  And  I  think 
there  is  still  greater  difficulty  in  saying  that,  upon  the  con- 
struction of  this  settlement,  the  wife  intended  to  create  or  has 
created  a  trust,  not  only  against  the  husband,  if  he  survived, 
but  against  herself  if  she  survived  ;  to  continue  the  trust,  prin- 
cipally made  to  secure  a  certain  provision  for  herself  during 
the  continuance  of  the  marriage,  against  herself  and  at  her 
expense,  after  cessation  of  the  coverture  by  the  husband's  death, 
for  the  purpose  of  realising  a  fund  of  which  she  was  to  have 
no  enjoyment,  but  which  became  payable  only  on  her  death — 
which  she  was  not  to  be  able  to  dispose  of  otherwise  than  by 
will,  and  which,  in  default  of  appointment  by  will,  might  pass, 
upon  her  death,  to  her  next  of  kin  or  to  a  subsequently  taken 
husband. 

The  trustees  held  the  policy,  afid  were  the  legal  owners  of  it. 
They  had,  by  conveyance  and  assignment,  the  life  estate,  and 
by  agreement  between  the  husband  and  wife  they  were  to  pay 

(1)  16  Yes.  632r 
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the  premimns  upon  the  policy  during  the  life  of  the  wife ;  and, 
if  the  husband  had  survived  the  wife,  or  if  the  wife  surviving 
had  permitted  the  premiums  to  be  paid,  there  would  have  been 
no  doubt  as  to  the  persons  entitled  to  the  money  payable  on  the 
policy.  But  the  whole  provision  is  founded  on  the  agreement 
between  the  husband  and  wife :  except  by  stating  the  agreement 
to  be  so,  there  is  no  declaration  of  trust,  and  there  is  not  even  a 
covenant  on  the  part  of  the  trustees.  The  case  appears  to  be  a 
ease  of  mixed  trust  and  agreement,  and  looking  at  the  whole  of 
the  settlement,  I  think  that  the  intention  of  the  ultimate  limita- 
tion in  the  clause  *in  question,  considered  in  connection  with 
the  rest  of  the  deed,  was  only  to  shew  that  the  agreement  was 
to  exclude  the  husband  from  taking  more  than  a  life  interest  in 
the  investment  of  the  policy  money  otherwise  than  by  the  gift 
of  the  wife,  and  that  from  the  nature  of  the  clause,  considered 
as  an  agreement,  it  was  open  to  the  husband  and  wife  during 
their  joint  lives,  and  to  the  wife  if  she  survived,  to  alter  that 
which  was  intended  only  for  their  mutual  benefit ;  and  it  appears 
to  me  that,  if  Mr.  Fowke,  the  surviving  trustee,  had  availed 
himself  of  his  power  as  trustee,  and  insisted  on  paying  the 
premiums  against  the  will  of  the  widow,  she  might  have  com- 
pelled him  to  pay  the  whole  income  to  her,  and  that  this  Court 
would  not  have  considered  her  bound  to  perform  the  agreement 
for  the  benefit  of  mere  volunteers. 

Thinking  that  she  had  a  right  to  refuse  to  keep  up  the 
policy  or  to  permit  the  trustee  to  keep  it  up,  I  think  that  the 
trustee  was  entitled  to  assign  it  according  to  her  direction,  and 
eonsequentlj  that  the  plaintiff  is  entitled  to  the  fund  in  question. 


GODSAL 
V, 

Wbbb. 


[  M22  ] 


C0LLIN80N  V.  PATTEICK 

(2  Keen,  123—135;  S.  0.  7  L.  J.  (N.  S.)  Ch.  83.) 

A  bond,  and  all  smns  of  money  recoverable  in  respect  thereof,  were 
assigned  to  trustees,  in  trust  for  such  intents  and  purposes,  and  such 
person  or  persons  as  E.  P.,  a  married  woman,  should  direct  or  appoint ; 
and,  in  default  of  appointment,  for  hor  separate  use.  E.  P.  afterwards 
appointed  her  interest  in  the  bond  to  certain  persons,  in  order  to  indemnify 
them  in  case  they  should  not  be  able  to  recover  the  whole  of  a  sum 


1838. 
Jan.  19,  20. 

BolU  Omrt. 

Lord 
Laxodale, 

M.R. 

[123] 
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CoLLnreON  appropriated  by  her  husbaiid,  who  was  their  solicitor,  and  for  no  other 

r.  consideration  appearing  upon  the  deed. 

Pattbick.  Held,  that  this  was  an  executed  trust,  to  which,  though  without 

consideration,  iihe  Oourt  would  give  effect. 

[This  was  a  bill  filed  by  Maria  GoUinson,  widow,  Anna  Maria 
Gollinson,  and  Caroline  Palmer  GoUinson,  against  the  executors 
of  Thomas  Etheridge,  and  other  defendants,  claiming  payment 
of  monies  due  under  a  certain  bond  given  by  the  testator. 

The  following  facts  were  stated  in  the  pleadings :  A  bond 
dated  the  18th  of  November,  1801,  was  given  by  the  testator 
Thomas  Etheridge  to  secure  the  payment  of  1,0002.  to  William 
Catling  within  one  month  after  his  marriage  (which  took  effect) 
with  the  obligor's  daughter  Elizabeth  Etheridge.  The  defendant 
Elizabeth  Pownall,  the  wife  of  Edward  Pownall,  was  the  only 
surviving  child  of  William  Catling  and  Elizabeth,  his  wife,  who 
died  some  time  after  the  marriage.] 
[  124  ]  By  an  indenture  dated  the  9th  of  December,  1888,  and  made 

between  William  Catling  of  the  first  part,  Elizabeth  Pownall  of 
the  second  part,  Edward  Pownall  of  the  third  part,  and  the 
Rev.  Richard  Clough,  Andrew  Wood  Baird,  and  William 
Pownall,  of  the  fourth  part,  *  *  William  Catling  assigned 
to  the  trustees  the  bond  of  the  18th  of  November,  1801,  and  all 
sums  6f  money  which,  on  the  death  of  Thomas  Etheridge, 
[  •126  ]  became  or  were  due  and  *payable  or  recoverable  under  or  by 
virtue  of  the  said  bond,  [upon  trust  for  such  purposes  as 
Elizabeth  Pownall  should  appoint,  and  in  default  thereof  upon 
trust  for  her  separate  use.J 

By  an  indenture,  dated  the  7th  of  January,  1884,  and  made 
between  Elizabeth  Pownall  of  the  first  part,  Edward  Pownall 
of  the  second  part,  the  plaintiff  Maria  Collinson  of  the  third 
part,  and  the  plaintiffs  Anna  Maria  Collinson  and  Caroline 
Palmer  Collinson  of  the  fourth  part,  reciting,  among  other 
things,  the  bond  of  the  18th  of  November,  1801,  and  the 
indenture  of  assignment  dated  the  9th  of  December,  1883, 
and  reciting  that  a  partnership  had  then  lately  subsisted 
between  Edward  Pownall  and  William  Powell  Hart  as 
attornies  and  solicitors  at  Ipswich,  but  that  the  same  had 
been  recently  dissolved,  and  that,  during  the  existence  of 
such  partnership,  Edward  Pownall  borrowed  and  appropriated 
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the  Bum  of  1,000{.  belonging  to  the  plaintiff  Anna  Maria  Collinson 
Collinson,  and  also  the  sum  of  1,5002.  belonging  to  the  pattrick. 
plaintiff  Caroline  Palmer  Collinson ;  *  *  and  reciting  that,  [  126  ] 
in  order  to  save  harmless  and  indemnify  the  plaintiffs  Anna 
Maria  Cqllinson  and  Caroline  Palmer  Collinson,  in  case  they 
should  not  be  able  to  recover  the  whole  of  the  sums  so  bor- 
rowed and  appropriated  by  Edward  Pownall,  it  was  witnessed 
that,  in  pursuance  of  and  for  effecting  the  said  proposal,  and 
in  consideration  of  the  premises,  Elizabeth  Pownall,  in  execu- 
tion of  the  power  given  to  her  by  the  indenture  of  assignment, 
directed,  limited,  and  appointed  that  all  and  every  the  sums  of 
money  to  which  she  was  entitled  under  the  said  assignment, 
and  all  her  estate,  right,  title,  &c.  therein  and  thereto,  should 
vest  in  the  plaintiff  Maria  Collinson,  her  executors,  adminis- 
trators, and  assigns,  as  her  and  their  own  absolute  properties, 
upon  trust  *  *  to  pay  to  the  plaintiffs  Anna  Maria  Collinson 
and  Caroline  Palmer  Collinson  so  much  of  the  sums  appropriated 
by  Edward  Pownall  as  they  should  not  be  able  to  recover,  and  to 
stand  possessed  of  the  residue  upon  the  trusts  of  the  indenture 
of  the  9th  of  December,  1838.     ♦     *     * 

Mr,  Tinney  and  Mr.  James  Russell,  for  the  plaintiffs.   *    *    *        [  127  ] 

Mr.  Pemberton  and  Mr.  Teed,  for  Mrs.  Pownall :  [  128  ] 

♦  *  The  interest  was  a  mere  chose  in  action,  a  sum  of  [  ^30  ] 
money,  not  actually  in  the  hands  of  the  trustees,  but  to  be 
recovered  by  them  in  a  suit;  and  it  was  clearly  established 
by  the  authorities,  that  where  any  thing  remained  to  be  done 
to  complete  the  legal  interest  in  a  person  intended  to  be  con- 
stituted a  trustee  for  a  volunteer,  such  volunteer  has  no  locus 
standi  in  this  Court.  The  late  case  of  Edwards  v.  Jones  (1), 
was  an  express  authority  to  shew  that  the  Court  would  not 
execute  an  imperfect  attempt  to  make  an  assignment  of  a 
bond  without  consideration,  even  where  the  legal  interest  was 
in  the  person  professing  to  assign  it. 

[They  also  disputed  the  validity  of  the  deed  of  the  7th  of 
January,  1884,  on  other  grounds  which  are  not  material  for 
the  purposes  of  this  report.] 

(1)  43  B.  B.  178  (1  My.  &  Cr.  226). 
B.B. VOL.  XMV.  14 
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CoLLiNsoN  Mr.  Romilli/y  for  the  assignees  of  Edward  Pownall,  who 

Pattbiok.     disclaimed. 

[181] 

Mr,  Richards,  for  William  Pownall,  who,  by  his  answer, 
stated  that  he  had  not  executed  the  deed  of  the  9th  of 
December,  1883,  nor  accepted  the  trusts  thereof. 

Mr.  Turner,  Mr.  O  el  dart,  and  Mr.  E.  Montagu,  for  other 
defendants. 

Mr.  Tinney,  in  reply  : 

*  *  The  plaintiffs  do  not  call  upon  the  Court  to  execute  the 
trust;  all  they  ask  is  a  declaration  that  they  are  entitled  to  stand 
in  the  place  of  Elizabeth  Pownall,  who  has  done  ev«ry  thing  to 
vest  her  interest  in  the  bond  in  the  plaintiffs.  If  she  disputes 
the  title  of  the  plaintiffs,  and  seeks  to  set  aside  the  deed  under 
which  they  claim,  she  may  file  a  cross-bill,  but  the  deed  cannot 
[  *132  ]  be  set  aside  in  this  suit.  *  *  Colman  v.  *Sarrel  (i)  was  a  case 
in  which  the  subject  of  voluntary  assignment  was  stock  which 
the  assignor  never  transferred.  He  did  not  do  all  in  his  power, 
therefore,  to  put  the  subject  of  assignment  out  of  his  control, 
and  this  Court  could  not  compel  a  transfer  of  stock.  *  * 
Edwards  v.  Jones  was  a  case  in  which  a  mere  memorandum 
was  indorsed  upon  the  bond  in  question,  and  there  was  evidently 
no  complete  act  which  amounted  to  an  assignment.  If  the  act 
had  been  complete,  the  Lord  Chancellor  distinctly  intimated 
that  he  acquiesced  in  the  principle  on  which  Fortescue  v. 
Bamett  (2)  was  decided,  and  that  the  Court  would  have  given 
effect  to  it. 

«  *  *  *  Ik 

[  133  ]       The  Master  of  the  Rolls  : 

In  this  case  the  plaintiffs  have  been  defrauded  of  a  considerable 
sum  of  money,  the  whole  of  which  they  will  probably  lose,  if  they 
do  not  obtain  the  benefit  of  their  security.  On  the  other  hand 
Mrs.  Pownall  appears  to  have  executed  the  deed,  under  which 
the  plaintiffs  claim,  with  a  view  of  obtaining  a  benefit  for  her 
husband,  which  in  fact  was  never  obtained ;  and,  if  the  plaintiffs 

(1)  1  E.  E.  83  (I  Ves.  Jr.  50).  (2)  41  E.  E.  5  (3  My.  &  K.  36). 
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sacoeed  in  their  claim,  she  will  have  given  up  her  separate  pro-    Gollikson 
perty,  without  any  equivalent,  to  a  stranger.     On  either  side  it    pattbick. 
will  be  a  case  of  considerable  hardship  for  the  party  against 
whom  the  Court  must  decide.     (His  Lordship  proceeded  to  state 
the  facts  of  the  case.) 

Three  objections  have  been  raised  to  the  relief  prayed  by  this 
bill.  First,  it  is  said  that  the  deed  of  the  7th  of  January,  1884, 
was  executed  by  Mrs.  Pownall  for  a  consideration  not  stated  upon 
the  deed,  and  under  an  engagement  which  has  never  in  fact  been 
performed.  Next,  it  is  said  that  the  deed  was  executed  without 
any  ♦consideration ;  and  that,  the  deed  being  voluntary,  and  [  *1S4  ] 
something  requiring  to  be  done  by  the  party  creating  the  trust, 
it  IB  a  trust  which  cannot  be  executed  by  this  Court.  Thirdly,  it 
is  insisted  that  the  suit  is  not  framed  in  conformity  with  the 
ordinary  rules  of  the  Court. 

As  to  the  first  point,  it  does  not  appear  to  me  that  I  can 
adjudicate  upon  it,  in  the  present  state  of  this  record,  and 
in  the  absence  of  a  cross^bill  impeaching  the  validity  of 
the  deed. 

With  respect  to  the  second  objection,  it  seems  to  me  that,  so 
far  as  depended  upon  the  party  executing  this  deed,  every  thing 
has  been  done  to  constitute  an  executed  trust.  It  is  certainly  a 
matter  well  worthy  of  consideration  how  far  the  peculiar  situation 
of  a  married  woman,  entering  into  such  an  engagement  as  the 
present  by  which  she  binds  her  separate  estate,  is  not  entitled  in 
a  court  of  equity  to  the  same  species  of  protection  which  the  law 
gives  to  persons  entering  into  a  legal  obligation,  and  whether  a 
contract  of  indemnity,  so  entered  into,  should  not  in  this  Court 
be  supported  by  a  valuable  consideration.  A  declaration  of  trust 
is  considered  in  a  court  of  equity  as  equivalent  to  a  transfer  of 
the  1^^  interest  in  a  court  of  law ;  and,  if  the  transaction  by 
which  the  trust  is  created  is  complete,  it  will  not  be  disturbed 
for  want  of  consideration.  If  this  had  been  a  transaction  resting 
on  an  agreement,  not  conferring  the  legal  interest — if  it  had  been 
an  executory  contract,  this  Court,  in  the  absence  of  consideration, 
would  not  have  given  effect  to  it ;  but  if  what  has  been  done  is 
equivalent  to  a  transfer  of  the  legal  interest,  the  parties,  in  whose 
favour  the  trust  is  created,  are  entitled  to  have  the  benefit  of  it 
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COLLINSON 

V, 

Pattbiok. 


in  this  Court,  and  1  am  of  opinion  that  this  deed  gives  an  interest 
to  the  plaintiffs  which  does  so  entitle  them. 

[His  Honour  then  considered  the  third  objection,  and  held 
that  the  suit  was  properly  framed.] 


1887. 

ApHl  10,  11, 

18. 

^/ay  31. 

Uolh  Qmrt. 

Lord 
Lanodale, 

M.R. 

[160] 


The  ATTOENEY-GENEEAL  v.  CAIUS  COLLEGE. 

(2  Keen,  150—171 ;  S.  C.  6  L.  J.  (N.  S.)  Ch.  282.) 

A  testator,  contemplating  that  a  fixed  annual  income  of  250/.  would 
arise  from  the  investment  of  5,000/.,  which  annual  income  he  directed 
to  be  distributed  by  his  supervisors  in  the  manner  directed  by  his  will, 
gave  to  his  executors  and  other  persons  certain  property,  and  directed 
them,  after  his  death,  to  erect  a  grammar-school  for  the  instruction  of 
five  score  scholars;  and  he  ordered  six  tenements  to  be  built  for  six 
almsfolk,  and  ordained  six  feUowships  and  scholarships  to  be  founded 
in  Caius  CoUege.  He  then  appointed  the  master  and  fellows  of  Caius 
CoUege  to  be  the  supervisors  of  his  will,  and  willed  that  the  master  and 
four  senior  feUows  should  perform  all  that  was  appointed  to  be  done  by 
the  supervisors,  and  he  gave  to  the  master  and  four  senior  fellows  for 
their  pains,  yearly,  the  sums  of  money  afterwards  appointed  to  them. 
He  then  gave  particular  sums,  amounting  in  the  whole  to  243/.  14«.  M, 
(among  which  were  a  sum  of  3/.  to  the  master,  and  30«.  each  to  the  four 
senior  fellows),  and  he  willed  that  the  remainder  of  the  250/.  per  annum 
should  be  from  time  to  time  bestowed  in  such  charitable  uses  as  his 
executors  for  their  times,  and,  after,  his  supervisors,  should  think  fit. 

The  sum  of  5,000/.,  given  by  the  will,  was  invested  in  land,  and  the 
rents  had  increased  greatly  beyond  the  250/.  originally  contemplated  by 
the  testator. 

Held,  that  the  master  and  four  senior  fellows  took  the  remainder  of 
the  250/.  upon  trust  for  charitable  purposes,  exclusive  of  any  application 
of  it  to  their  own  benefit ;  and  that  they  were  entitled  to  a  proportion  of 
the  surplus  rents  in  respect  of  the  gift  of  the  remainder,  pro  raid,  with 
the  other  specified  objects  of  the  testator's  bounty. 

Principles  upon  which  the  Court  proceeds  in  the  exercise  of  its  juris- 
diction over  charitable  foundations,  and  in  the  application  of  relief,  where 
the  funds  have  for  a  long  period  been,  without  corioipt  intention,  misapplied 
by  the  trustees : 

The  Court  considers  not  only  the  terms  of  the  gift,  but  the  circum- 
stances under  which  the  gift  was  accepted,  and  the  foundation  established. 

A  college  is  under  no  obligation  to  accept  an  accession  to  its  foundation, 
or  any  other  trust;  but,  if  it  does  accept  it  without  any  arrangement 
made  for  a  modification  at  the  time  of  acceptance,  it  is  bound  to  adhere 
strictly  to  the  trust. 

If  there  are  questions  upon  the  original  instrument  of  foundation,  and 
an  arrangement  be  made  at  the  time  of  acceptance,  and  is  evidenced 
either  by  contemporaneous  instruments,  or  even  by  constant  erubsequent 
usage,  which  may  be  considered  as  evidence  of  such  arrangement,  the 
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Court  will  not  disturb  it,  though  in  its  own  view  of  the  original  instrument,  A.-G. 

that  arrangement  was  in  effect  not  expedient.  v. 

Where  the  founders  of  charitable  institutions  have  thought  fit  to  appoint      CMt^Kan 
colleges  to  be  trustees  of  their  foimdations,  the  Court  is  not  at  liberty  to 
interfere  with  the  will  of  the  founder  in  that  respect,  upon  the  notion  that, 
when  individuals  are  trustees,  there  is  a  greater  personal  responsibility. 

Where  there  had  been  great  errors  and  misapplications  of  the  charitable 
funds  committed  by  the  tnistees  and  their  predecessors  for  two  centuries, 
but  no  corrupt  or  improper  motive  was  imputed  to  them,  the  Court 
refused  to  appoint  new  trustees.  And  in  consideration  of  the  great 
accumulation  of  the  charity  property,  the  result  of  the  care  and  economy 
of  the  trustees,  and  of  other  circumstances,  the  Court,  notwithstanding 
the  errors  which  had  been  committed,  allowed  to  the  trustees  their  costs 
of  the  suit  out  of  the  funds  which  had  been  so  accumulated. 

The  Court  directed,  that  in  settling  a  scheme  for  the  grammar-school, 
liberty  should  be  given  to  the  master  to  approve  of  a  plan  for  adding 
instruction  in  writing  and  arithmetic  to  instruction  in  grammar,  and 
other  learning  fit  to  be  taught  in  a  grammar-school. 

This  information  was  filed  by  the  Attorney-General^  at  the 
relation  of  William  Beeves  and  others,  against  the  master  and 
fellows  of  Gonville  and  Gains  *College  in  the  University  of  Cam-  [  'isi  ] 
bridge,  and  against  the  master  and  other  members  of  the 
College  in  their  individual  capacities,  and  against  Mr.  Bailey, 
the  schoolmaster  of  a  free  grammar-school,  founded  by  Dr. 
Stephen  Perse,  the  testator  in  the  cause.  The  information 
prayed  an  account  of  the  property  belonging  to,  or  applicable 
to  the  purposes  of  the  charity  founded  by  Dr.  Perse,  which  had 
been  possessed  by  the  master  and  fellows  of  the  College ;  and 
a  declaration  that  the  income  thereof  was  applicable  to  the 
charitable  purposes  declared  in  the  will  of  Dr.  Perse,  and  of 
George  Griffith,  and  particularly  in  support  of  the  free  grammar- 
school,  and  the  maintenance  of  the  master  and  usher  thereof ; 
and  that  the  rents  of  certain  hereditaments  in  Free  School  Lane 
in  Cambridge,  were  exclusively  applicable  to  the  support  of  the 
school,  and  of  the  master  and  usher.  The  information  also 
prayed,  that  the  master  and  fellows  in  their  corporate  capacity, 
and  the  other  defendants  personally  might  answer  for  such  part 
of  the  income  as  had  been  improperly  applied;  and  that  the 
master  and  fellows  of  the  College,  and  the  master  and  four 
senior  fellows  thereof  might  be  removed  from  the  office  of 
trustees  and  supervisors  of  the  will,  at  least  so  far  as  respected 
(he  school  and  the  management  thereof,  and  the  appointment  of 
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A.-G.        the  master  and  usher  thereof,  and  that  ordinances  and  orders 
Caiub       might  be  made  for  the  government  of  the  school  for  the  time 

COLLBOE.        ^  QQ^Q^ 

This  charity  was  founded  by  the  will  of  Dr.  Stephen  Perse,  dated 
the  27th  of  September,  1615.  The  testator  gave  certain  sums  of 
money,  amounting  to  5,0002.,  to  be  advanced  by  way  of  loan  to 
certain  corporations ;  and,  contemplating  that  a  fixed  annual 
income  of  250Z.  would  arise  therefrom,  he  directed  the  same  to 
be  distributed  by  his  supervisors  in  the  manner  directed  by  his 
will.  He  then  gave  to  his  executors,  and  other  persons  certain 
[  •J52  ]  *property  in  Cambridge,  and  directed  them,  after  his  death,  to 
erect  and  build  a  convenient  house  to  be  used  for  a  grammar- 
school,  with  a  lodging  chamber  for  the  master  and  another  for 
the  usher ;  and  he  willed  that  five  score  scholars  bom  in  Gam- 
bridge,  Barnwell,  Chesterton,  and  Trumpington,  and  no  more 
nor  any  other,  should  be  in  the  free  school  taught  and  instructed, 
and  those  freely.  He  then  ordered  to  be  built  six  tenements  for 
the  habitation  of  six  poor  almsfolk,  and  ordained  six  fellowships 
and  six  scholarships  to  be  founded  and  settled  in  Gonville  and 
Caius  College,  to  be  called  Dr.  Perse's  fellows  and  scholars.  He 
appointed  the  master  and  fellows  of  the  foundation  of  the  College 
to  be  supervisors  of  his  will,  and  willed  that  the  master  and  four 
senior  fellows  should  execute  and  perform  all  that  was  appointed 
to  be  done  by  the  supervisors ;  and  he  gave  to  the  master  and 
four  senior  fellows  for  their  pains,  yearly,  the  sums  of  money 
afterwards  appointed  to  them.  The  will  then  proceeded  to  direct 
the  application  of  the  2502.  per  annum,  as  follows : 

**  Item,  I  will  that  the  said  2502.  per  annum  to  be  received  as 
aforesaid,  yearly  by  my  supervisors,  to  be  by  them  yearly  paid 
out  in  such  sort  to  such  persons  and  purposes  as  by  this  my 
will  is  appointed  to  be  paid  in  perpetuity,  at  the  two  feasts  of 
St.  Michael  and  the  Annunciation  yearly,  by  equal  portions. 
Item,  to  the  schoolmaster  of  my  free  school  402.  per  annum,  and 
to  the  usher  202.  per  annum  for  ever.  (He  then  proceeded 
to  give  other  particular  sums,  amounting  in  the  whole  to 
2482.  14^.  8cZ.,  among  which  were  the  following :)  Item,  to  the 
master,  fellows,  and  scholars  of  the  said  College,  towards  the 
reparations  of  the  buildings  of  the  said  College,  now  built  and 
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hereafter  to  be  built,  and  increase  of  their  stock,  6Z.  13^.  4d.        A.-G. 
Item,  to  the  *ma8ter  of  Gonville  and  Caius  College  for  the  time       catos 
being,  81.  yearly  for  ever ;  and  to  the  four  senior  fellows  of  the     Oollbob. 
ancient  foundation  of  the  said  College  from  time  to  time  308. 
a  piece  yearly,   for  ever.     [The  testator  then  disposed  of  the 
remainder  of  the  2502.  as  follows :]  The  remainder  of  the  said 
2501.  per  annum,  I  will,  shall  be  from  time  to  time  bestowed  in 
such  charitable  uses  as  my  executors  for  their  times,  and,  after, 
my  supervisors  shall  think  fit." 

He  appointed  Valentine  Carey,  Martin  Perse,  and  Robert 
Spicer  to  be  executors,  and  contemplating  the  possibility  of  the 
intended  loans  not  being  effected,  he,  in  that  case,  empowered 
his  executors  to  invest  the  5,0002.  in  the  purchase  of  land  to 
produce  an  income  of  250Z.  a  year,  vltra  reprises,  to  be  purchased 
or  taken  in  mortmain,  or  to  such  uses  and  to  such  feoffees,  or  in 
such  manner  as  by  his  executors  or  the  survivor  of  them,  and, 
after  their  time,  by  his  supervisors  should  be  thought  fit,  so 
always  as  the  yearly  revenue  thereof  might  be,  yearly  from  time 
to  time  received,  laid  out,  and  paid  in  such  manner,  to  such  uses, 
intents,  and  purposes,  and  to  such  persons  as  before  in  his  will 
was  appointed  to  be  paid  in  perpetuity ;  and  at  the  end  of  his 
will  he  ordained  that,  after  the  death  of  his  executors,  the 
master  and  fellows  of  the  College  should  be  executors  of  his 
will,  and  should  perform  whatever  his  former  executors  should 
leave  unperformed ;  provided,  however,  that  the  master  and  four 
senior  fellows  should,  after  the  death  of  the  first  named  executors, 
have  the  ordering,  disposing,  election  and  appointment  of  all 
things  appointed  to  his  executors  or  supervisors  by  his  will. 

The  corporations,  to  whom  the  testator  desired  that  the  5,000Z. 
should  be  advanced  by  way  of  loan,  declined  to  accept  the  same, 
and  that  sum  was,  in  pursuance  of  *the  directions  of  the  testator  [  *i64  ] 
in  case  the  loans  should  not  be  accepted,  invested  in  the  purchase 
of  land,  and  the  land  so  purchased  was  conveyed  to  the  master 
and  fellows  upon  the  trusts  of  the  will.  The  income  arising 
from  this  property  had  increased  from  the  sum  of  250Z.  originally 
contemplated  by  the  testator,  to  upwards  of  2,000Z.  a  year. 

It  was  admitted  at  the  Bar,  on  the  part  of  the  defendants, 
that  great  errors  and  irregularities  had  been  committed  in  the 
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A..a.        management  of  the  property,  in  the  distribution  of  the  income, 

Caiub       And  particularly  in  the  conduct  and  management  of  the  school ; 
OoLLKGB.     g^jj^  ^  reference  for  a  scheme  was  not,  therefore,  resisted. 

The  principal  questions  raised  upon  the  information  were — 
first,  whether  the  master  and  four  senior  fellows  took,  under  the 
bequest  of  the  remainder  of  the  250Z.,  the  whole  surplus  income 
after  payment  of  the  specific  bequests,  as  trustees  for  such 
charitable  purposes  as  they  thought  fit,  and  for  the  benefit  of 
the  College,  if  they  so  thought  fit  to  exercise  their  discretion  ;  or 
whether  they  took  only,  under  the  gift  of  the  remainder  of  the 
2501.  f  a  rateable  proportion  of  the  surplus  income  with  the  other 
objects  of  the  specific  bequests,  as  trustees  for  charitable  purposes, 
exclusive  of  an  application  of  it  to  their  own  benefit.  Secondly, 
if  the  latter  were  the  right  construction  of  the  will,  whether  the 
College  was  not  entitled,  under  a  deed  of  arrangement  between 
the  heir  and  executor  of  the  founder  and  the  College,  to  dispose 
of  the  whole  income.  Thirdly,  whether  the  master  and  four 
senior  fellows  ought  not  to  be  removed  from  their  office  of 
trustees;  fourthly,  whether,  as  against  the  master  and  one  of 
the  senior  fellows,  the  account  ought  not  to  be  carried  back 
beyond  the  period  at  which  the  information  was  filed. 

[  155]  On  the  first  point,  in  support  of  the  argument  for  a  rateable 

apportionment  of  the  surplus  rents  between  the  specified  objects 
of  the  testator's  bounty  and  the  master  and  four  senior  fellows 
as  trustees  of  the  remainder  of  the  2502.,  the  distinction  between 
a  gift  of  unascertained  residue,  and  a  gift  of  the  remainder  of 
a  specific  sum,  was  relied  upon,  and  [Page  v.  Leaping  well  (i). 
The  Attorney-General  v.  Skinners'  Company  (2),  The  Attorney- 
General  V.  The  Corporation  of  Bristol  {s),  The  Attorney-General 
V.  Catherine  Hall  (4),  The  Attorney-General  v.  Brazen  Nose 
College  (5),  and  other  cases  were  cited] . 

[  156  ]  On  the  second  point.  The  Attorney-General  v.  Pembroke  Hall  (6) 

was  relied  upon  by  the  defendants. 

On  the  other  points.  The  Attorney-General  v.  Corporation  of 

(1)  11  E.  E.  234  (18  Ves.  463).  (4)  23  E.  E.  92  (Jac.  381). 

(2)  26  E.  E.  126  (2  Euss.  407).  (5)  37  E.  E.  107  (2  01.  &  Fin.  295). 

(3)  22  E.  E.  136  (3  Madd.  319,  2  (6)  See  25  E.  E.  244  (2  Sim.  &  St. 
Jac.  &W.  294).  441). 
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Eatt  Retford  (1),  was  cited  in  support  of  the  information,  and        A.-a. 
The  Attorney-General  v.   The  Dean  of  Christ  Church  (2),   The        caius 
Attorney-General  v.  The  Mayor  of  Exeter  (3) ,  Davis  v.  Spurling  (4) ,      ^ohhEav. 
[and  other  cases] ,  were  cited  for  the  defendants. 

The  Attorney-General  v.  The  Haberdashers*  Company  (5),  [and 
other  cases]  were  cited  as  authorities  for  the  introduction  of 
reading,  writing,  and  other  elementary  learning  into  the  scheme 
for  the  grammar-school. 

The  Master  of  the  Bolls  :  Afay  3i. 

It  appears  from  the  will  that  the  testator,   having  several 
benevolent  purposes  in  view,  intended  them  to  *be  carried  into      [  'isr  ] 
effect  by  means  of  the  College  of  which  he  had  been  a  fellow. 

His  principal  object,  however,  appears  to  have  been  to  establish 
a  free  grammar-school  in  Cambridge.  He  gave  the  land  on 
which  the  school  was  to  be  built,  and  directed  his  executors  to 
build  it:  he  further  directed  that  boys  educated  in  the  school 
should  have  a  preference  in  the  election  of  the  scholars  on  his 
foundation,  and  intimated,  rather  than  expressed,  a  wish  that 
his  fellows  might,  by  sufficient  authority,  be  incorporated  into 
the  body  of  the  College.  He  gave  to  the  schoolmaster  and 
usher,  and  to  the  scholars  and  fellows  of  his  foundation,  different 
sums,  amounting  in  the  whole  to  144Z.,  making  considerably 
more  than  half  of  the  whole  revenue;  and  the  whole  scheme 
appears  to  me  to  indicate  an  earnest  desire  to  encourage  the 
school  in  close  connection  with  the  College. 

The  master,  fellows,  and  scholars,  or,  as  in  another  place 
he  calls  them,  the  master  and  fellows  of  the  foundation,  are 
appointed  the  supervisors  of  his  will,  and  his  executors,  after  the 
death  of  the  persons  first  appointed.  But  he  wills  that  the 
master  and  four  senior  fellows  do,  at  all  times,  execute  and 
perform  every  thing  in  his  will  appointed  to  be  done  by  the 
supervisors.  He  gives  to  them  certain  annual  sums  of  money, 
expressly  ''  for  their  pains ; "  and,  in  a  subsequent  part  of  the 
will^  he  provides  that  only  the  master  and  four  senior  fellows 

(1)  39  B.  B.  124  (2  My.  &  K.  35).  (3)  26  E.  E.  105  (2  Russ.  362). 

(2)  23  B.  B.  126  (Jacob,  474,  637 ;  (4)  32  R.  E.  141  (1  Euas.  &My.  64). 
2  Kufls.  321).  (5)  27  E.  E.  122  (3  Russ.  530). 
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A.-a.        shall,  after  the  death  of  his  executors,  have  the  ordering,  dis- 

Caiub       posing,  election  and  appointment  of  all  things  appointed  to  his 

CoLLBGB.     executors  or  supervisors  by  his  will.     The  master  and  four 

senior  fellows  are,  therefore,  in  effect  trustees  of  the  will,  and  of 

this  charitable  foundation  to  be  carried  on  in  connection  with  the 

College.     The  power,  however,  of  expelling  fellows  and  scholars 

[  •168  ]      ♦is  expressly  given  to  the  master  and  twelve  senior  fellows. 

It  may  not  unreasonably  be  supposed  that,  in  establishing  the 
close  connection  which  he  did  between  the  school  and  the  College, 
the  testator  intended  to  do  that  which  would  be  beneficial  to 
both.  What  pecuniary  benefit  he  intended  for  the  College,  is 
to  be  collected  from  the  terms  of  his  will,  and  the  mode  in  which 
he  has  directed  the  distribution  of  the  fixed  revenue  of  2502.  a 
year  which  he  contemplated.  The  particular  sums,  of  which  he 
directed  the  application,  amounted  in  the  whole  to  24SZ.  14^.  8d., 
leaving  a  remainder  of  6/.  58.  4d.  Amongst  the  particular  sums 
which  he  gave,  were  61.  10^.  4d.  towards  the  reparation  of  the 
buildings  of  the  College  then  built,  or  thereafter  to  be  built,  and 
the  increase  of  their  stock ;  the  sum  of  8Z.  to  the  master  of  the 
College,  and  the  sum  of  80a.  to  each  of  the  four  senior  fellows  of 
the  ancient  foundation ;  and  he  gave  the  remainder  of  the  250/. 
to  be  bestowed  in  such  charitable  uses  as  his  executors  for  their 
time,  and  after,  his  supervisors  should  think  fit. 

On  the  construction  of  the  will,  I  think  that,  in  the  gift  of  the 
61.  198.  4(2.,  the  testator  treated  the  College  as  an  object  of  his 
bounty ;  but,  in  giving  the  particular  sums  to  the  master  and 
four  senior  fellows,  it  scarcely  appears  that  he  intended  to  treat 
them  in  that  character.  He  imposed  on  them  an  onerous  duty, 
and,  having  regard  to  the  words  used  in  a  preceding  part  of  the 
will,  namely,  "  I  give  to  the  said  master  and  four  senior  fellows, 
for  their  pains  respectively  for  ever,  the  sums  of  money  appointed 
to  them  by  this  my  will,  desiring  them  to  see  the  uses  of  this  my 
will  duly  performed,"  I  think  it  appears  that  he  meant  to  give 
them,  not  a  mere  bounty,  but  a  remuneration  for  the  services 
[  'iB^  ]  which  he  *intended  them  to  render.  And,  as  to  the  remainder, 
I  consider  it  to  be  no  beneficial  gift  to  the  College,  but  a  specific 
direction  to  bestow  it  in  such  charitable  uses  as  the  supervisors 
should  think  fit ;  and  I  think  that  this  direction  does  not  entitle 
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the  master  and  four  senior  fellows  to  apply  any  part  of  the        a..g. 
remainder  to  their  own  exclusive  use.    Being  the  acting  super-       cai'us 
visors  and  trustees  of  the  fund,  it  was  their  right  and  duty,  as     oollbob. 
such  trustees,  to  apply  the  remainder  to  charitable  uses ;  but, 
being  trustees,  I  am  of  opinion  that  they  were  not  entitled  to 
make  themselves  partakers  of  the  benefit. 

This  appears  to  me  to  be  the  construction  of  the  will,  having 
regard  to  the  fixed  income  which  the  testator  contemplated  ;  and 
I  do  not  think  that  the  effect  is  materially  varied  by  the  sub- 
sequent clause  of  the  will  in  which  the  testator  contemplated  a 
purchase  of  land  in  lieu  of  the  particular  investment  of  the 
5,00(M.  which  he  intended  to  be  made.  He  desires  that  the 
purchased  land  should  produce  250Z.  a  year  beyond  reprises; 
but  he  fixes  the  trust  upon  the  yearly  revenue  of  the  land,  and 
directs  the  same  to  be  "paid  in  such  manner,  to  such  uses, 
intents,  and  purposes  as  before  in  his  said  will  was  appointed  to 
be  paid  in  perpetuity ; "  and  although,  upon  the  construction 
of  the  will,  with  reference  to  the  increased  revenue,  it  may  be 
doubtful  whether  we  oughtr  to  consider  the  remainder  spoken  of 
by  the  testator  as  the  fixed  sum  of  6Z.  Ss.  4d.  (being  the  residue 
of  the  2501.  a  year  after  deducting  the  particular  payments 
appointed  by  the  testator)  or  as  the  same  sum  together  with  its 
proportional  increase  in  reference  to  the  augmentation,  or  the 
whole  residue  of  the  augmented  income  after  deducting  the  fixed 
payments  directed  by  the  will,  yet,  in  any  view  of  the  case,  it 
appears  to  me  that  the  only  power,  which  the  master  and  four 
senior  fellows  could  possess,  would  be  to  direct  *the  charitable  [  'leo  ] 
purposes  to  which  such  residue  should  be  applied,  and  that  they 
would  have  no  power  to  apply  any  part  to  their  own  use,  any 
otherwise  than  as  they  might  be  partakers  of  a  proportionate  or 
proper  increase  of  the  sum  given  to  the  College  as  a  bounty,  and 
probably  to  increased  recompense  for  increased  trouble  in  the 
managing  a  property  of  increased  value. 

In  cases  of  this  nature,  however,  it  is  important  to  look,  not 
only  at  the  terms  of  the  gift,  but  also  at  the  circumstances  under 
which  the  gift  was  accepted  and  the  foundation  established. 

It  appears  that,  very  soon  after  the  testator's  death,  the  other 
two  executors  committed  the  executorship  to  Martin  Perse  alone, 
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A.-0.  and  that  he  alone,  in  concurrence  with  the  College,  settled  the 
CAIU8  foundation.  The  corporations  declined  the  loans  which  were 
CoLLBOK.  offered  to  them ;  and,  on  the  17th  of  October,  1616,  Martin  Perse 
covenanted  with  the  master  and  the  four  senior  fellows  that  he 
would,  before  Michaelmas  then  next,  cause  to  be  assured  so 
much  land  as  should  be  of  the  yearly  value  of  260/.  above 
reprises,  and  by  common  estimation  likely  to  continue  so,  to  the 
master  and  four  senior  fellows,  for  the  performance  of  the  good 
uses  intended  by  the  will ;  and  would,  before  the  same  time, 
cause  to  be  erected  the  free-school,  alms-houses,  and  causeway 
mentioned  in  the  will. 

Some  time  after  this,  Martin  Perse  purchased  from  Sir  Thomas 
Bendishe,  for  5,000Z.,  the  manor  of  Prating  and  other  property, 
which  he  afterwards  by  deed,  dated  the  6th  of  March,  1618,  con- 
veyed to  the  master  and  six  fellows  of  the  College,  on  trust  to 
permit  the  master  and  fellows  to  dispose  of  the  same  in  the  per- 
formance of  the  good  uses  expressed  in  the  will,  and  thereafter, 
[  *161  ]  at  such  *time  as  the  master  and  fellows  should  think  fit,  to 
convey  the  property  to  the  master  and  fellows  and  their  suc- 
cessors for  ever ;  and  by  an  indenture  of  even  date,  Martin  Perse 
covenanted  that  Sir  Thomas  Bendishe  should  surrender  fourteen 
acres  of  woodland,  being  copyhold,  to  the  use  of  the  same  trustees 
upon  the  same  trusts. 

By  another  indenture  of  the  same  date  (6th  of  March,  1618), 
and  made  between  Martin  Perse  of  the  first  part,  and  the  master 
and  fellows  of  the  second  part,  the  master  and  fellows  acknow- 
ledged that  the  property  conveyed  to  the  trustees  was  then  of 
the  yearly  value  of  250Z.,  and  they  accepted  the  conveyance 
thereof  as  a  full  satisfaction  and  performance  to  them  of  the 
legacy  of  2502.  per  annum  ;  and  they  released  Martin  Perse  and 
the  executors  from  that  legacy  of  land  intended  to  be  purchased 
with  the  5,0002.  This  deed,  after  providing  for  the  then  possible 
case  that  the  corporations  might  recover  some  of  the  sums 
intended  to  be  advanced  to  them  by  way  of  loan,  contained  a 
covenant  on  the  part  of  the  master  and  fellows,  that  they 
would,  out  of  the  rents  of  the  property,  so  far  as  the  same  would 
extend,  maintain  the  good  uses  mentioned  in  the  will,  to  be 
maintained  with  the  yearly  revenue  of  2502. ;   and  that  if,  by 
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wood  sale,  or  other  profit  arising  out  of  the  property,  any  sum         A.-Q. 
ot  money  Bhould  be  raised  above  the  yearly  revenue  of  250Z.,        caius 
ihe  same  should  be  invested  in  the  purchase  of  lands,  the  rents     ^ollbob. 
of  which  should  be  applied  in  the  reparation  of  the  new  buildings 
of  Stephen  Perse  in  the  College,  and  the  free-school  and  alms- 
houses in  the  town  of  Cambridge,  founded  under  the  will  of 
Stephen  Perse,  and  in  defraying  expenses  about  the  property, 
or  concerning  the  endowment  made  by  Stephen  Perse  by  his 
will  to  the  College  ;  and  lastly,  to  the  bettering  of  the  said  good 
uses  appointed  by  the  will  to  be  ^performed  with  the  revenue  of       [  *162  ] 
25(M.  per  annum,  or  for  the  bettering  of  some  of  them  as  to  the 
master  and  fellows  and  their  successors  should  seem  most  fit. 
The  master  and  fellows  then  acknowledged  that  Martin  Perse 
had  distributed  500Z.  in  making  a  new  building  in  the  College 
for  the  Perse  fellows  and   scholars ;    and  then   provision  was 
made  for  the  event  which  might  happen  of  the  rents  falling  off 
so  as  not  to  produce  250Z.  a  year. 

In  substance  this  arrangement,  instead  of  providing  for  the 
immediate  application  of  any  surplus  income,  provided,  first  for 
its  investment,  and  then  for  the  application  of  the  income  arising 
from  the  investment;  and,  passing  over  any  question  arising 
from  the  purchase  of  woodland  and  copyhold  property,  for  which 
(if  I  correctly  understand  the  transaction)  freehold  was  after- 
wards substituted,  it  does  not  appear  to  me  that  the  arrangement 
was  in  any  way  improvident  or  improper.  In  the  beginning, 
it  was  much  more  safe  and  prudent  to  make  some  investment 
of  the  surplus,  instead  of  making  an  immediate  application 
of  the  whole,  and  the  purposes,  for  which  the  income  arising 
from  the  investment  were  to  have  been  applied,  seem  to  have 
been  right. 

It  is,  I  think,  to  be  collected  from  the  deed,  that  Martin  Perse 
and  the  College  at  that  time  considered  that  2501.  a  year  was 
the  whole  amount  which  the  testator  intended  to  apply  to  the 
charitable  uses  mentioned  in  his  will.  If  this  were  strictly  so, 
the  surplus  would  have  had  to  be  applied  to  such  charitable 
purposes  as  the  College  should  direct ;  but,  by  this  deed,  the 
College  covenanted  that,  after  repairs  and  expenses  were  satisfied, 
the  income  to  arise  from  the  investment  of  the  surplus  should  be 
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Ck)LLKOB, 

[163^ 


A..a.        applied  in  bettering  the  good  uses  appointed  by  the  will,  or  some 

CAin&       of  them,  as  thd  College  should  direct. 

Now  it  has  often  been  declared  in  this  Court,  that  a  college  is 
under  no  obligation  to  accept  an  accession  to  its  foundation,  or 
any  other  trust ;  that,  if  it  does  aocept  it  without  any  arrange- 
m^it  made  for  a  modification  at  the  time  of  acceptance,  it  is 
boiind  to  adhere  strictly  to  the  trust ;  but  that,  if  there  are 
questions  upon  the  original  instrument  of  foundation,  and  an 
arrangement  be  fairly  made  at  the  time  of  acceptance,  and  is 
evidenced  either  by  contemporaneous  instruments,  or  even  by 
constant  subsequent  usage,  which  may  be  considered  as  evidence 
of  such  arrangement,  then  the  Court  will  not  disturb  it,  although 
in  its  own  view  of  the  original  instrument,  that  arrangement  was 
in  effect  some  modification  of  that  which  might  now  be  considered 
the  best  construction  of  the  original  instrument.  And,  looking 
at  the  case  with  reference  to  these  considerations,  though  I 
might  in  some  degree  differ. in  opinion  from  those  who  agr.eed 
to  this  arrangement  of  March,  1618, 1  should  not  think  myself 
at  liberty  to  disregard  it.  It  was,  I  think,  a  reasonable  arrange- 
ment for  carrying  into  execution  the  trusts  of  the  will,  and 
although  the  mode  of  accumulation,  if  constantly  pursued,  would 
after  a  certain  time  lead  to  inconvenience  requiring  a  check,  and 
some  new  regulation  under  the  authority  of  this  Court,  yet,  as 
to  the  application  of  the  revenue,  I  see  nothing  to  object  to  it, 
as  a  term  on  which  the  executors  conferred,  or  the  College 
accepted  the  trust ;  and,  if  that  mode  of  application  had  been 
pursued  in  the  spirit  in  which  it  was  directed,  I  think  that 
there  would  have  been  no  just  ground  of  complaint,  and  that  it 
would  not  have  been  proper  for  me  to  make  the  sort  of  decree 
which,  under  the  present  circumstances,  th«  case  appears  to  me 
to  require. 

It  would  appear  that,  soon  after  the  testator's  death,  Mr. 

[  •lOi  ]  Martin  Perse,  in  performance  of  the  will  and  of  his  *own 
covenant  in  the  deed  of  1616,  erected  a  school-house  and 
lodgings  for  the  schoolmaster  and  usher.  The  school-house 
and  lodgings  did  not  occupy  the  whole  of  the  land  destined  for 
them,  and,  on  the  20th  of  April,  1621,  the  executors  and  devisees 
in  trust  of  Stephen  Perse  demised  a  portion  of  the  land  to  Bobert 
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Allot,  for  fifty  years,  for  the  purpose  of  raising  a  yearly  rent  to        A.-G. 
be  bestowed  for  and  towards  the  reparation  of  the  free  school ;       caiub 
and  there  can,  I  apprehend,  be  no  doubt  .that  the  whole  revenue     Collbgi 
derived  from  the  property  was  properly  applicable  to  the  purposes 
of  the  school  alone. 

In  February,  1623,  ordinances  for  the  government  of  the 
school  were  made  by  the  executors  and  the  Judges  of  assize* 

In  November,  1657,  the  survivor  of  the  trustees  named  in  iAe 
deed  of  March,  1618,  conveyed  the  estates  therein  comprised  to 
the  master  and  fellows  of  the  College ;  but  it  does  not  appear 
that  any  thing  further  was  done  with  the  property  ul  £ree 
School  Lane,  or  in  whom  the  inheritance  of  that  property  is 
now  vested. 

In  the  year  1686  Mr.  George  Griffith  gave  to  the  master  and 
fellows  100/.  to  be  employed  for  a  supplement  to  the  revenue  of 
the  free  school. 

The  foundation  of  the  charity  being  such  as  I  have  stated, 
it  appears  from  the  proceedings  in  this  cause  that  there  have 
been  considerable  errors  and  irregularities  in  the  management 
of  the  property,  in  the  distribution  of  the  income,  and  more  par- 
ticularly in  the  conduct  and  management  of  the  school.  The 
defendants  admit  at  the  Bar  that  it  has  been  so,  and  they  are 
80  &r  from  interposing  any  obstacle  to  the  due  regulation 
of  the  *charity  that  they  offer  to  give  every  facility  for  that  [  •166  ] 
purpose. 

Under  these  circumstances  it  is  clear  that  there  must  be  a 
reference  to  the  Master  to  approve  of  a  scheme  for  the  applica- 
tion of  the  income  of  the  property  belonging  to  this  foundation, 
and  for  the  conduct  and  management  of  the  school,  and  that 
there  must  be  an  account  of  the  receipts  and  payments  of  the 
defendants.  But  the  relators,  in  the  name  of  the  Attorney- 
General f  insist  that,  besides  this  relief,  the  master  and  fellows 
of  the  College  ought  not  to  be  allowed  to  act  as  trustees  of  the 
property ;  and  that,  as  against  the  master,  and  one  of  the 
fellows,  the  account  ought  to  be  carried  much  farther  back  than 
the  filing  of  the  information,  ^d  some  questions  are  raised 
respecting  the  declarations  which  ought  to  ])e  made  for  the 
guidance  of  the  Master  in  settling  the  scheme ;  respecting  the 
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A.-G.  proper  inquiries  for  ascertaining  the  property,  and  respecting 
Caius  ^^^  costs  of  the  suit. 
OoLLBOB.  Upon  the  question  whether  there  ought  to  be  new  trustees, 
I  am  of  opinion  that  I  ought  not  to  apply  to  the  ease  any  such 
general  principle  or  general  reasonings  as  have  been  urged  at 
the  Bar.  It  is  not  for  me  to  consider  whether  corporations  or 
colleges  are  or  are  not,  in  a  general  view,  well  or  ill  qualified 
to  be  trustees.  The  founders  of  many  charitable  institutions 
have  thought  fit  to  appoint  colleges  to  be  trustees  of  their 
foundations ;  the  law  has  allowed  this  to  be  done,  and  courts 
of  equity  are  not,  in  my  opinion,  at  liberty  to  say  that  this 
shall  not  be  done,  upon  the  notion  that,  when  individuals  are 
trustees,  there  is  a  greater  personal  responsibility.  How  little 
that  personal  liability  is  in  many  cases  available,  experience 
shews  us ;  but  I  consider  it  clear  that  these  are  not  considera- 
f  'lee  ]  tions,  which  this  Court  is  at  liberty  to  *resort  to  on  such 
questions ;  and  I  cannot  admit  the  validity  of  the  argument, 
which,  after  all  the  errors  and  misapplications  that  upon  a 
careful  examination  of  the  original  documents  appear  to  have 
been  committed  by  the  present  members  of  the  College  and 
their  predecessors  for  two  centuries  past,  affirms  that  every  error 
was  wilfully  committed,  and  infers,  from  the  total  amount  of 
them,  that  the  present  members  of  the  College  or  corporation 
and  their  successors  in  all  time  to  come  are  and  will  be  incom- 
petent faithfully  to  fu  the  office  of  trustees.  On  the  other 
hand,  when  I  see  how  anxiously  the  founder  in  this  case  has 
connected  his  foundation  with  the  College,  and  the  utter  impos- 
sibility of  separating  one  from  the  other  without  defeating  his 
plain  and  manifest  intention,  I  conceive  it  to  be  perfectly  clear 
that  the  College  cannot  be  removed  from  the  office  of  trustees 
on  any  of  the  grounds  stated,  and  it  does  not  appear  to  me  that 
the  circumstances  of  this  case  make  it  fit  to  accede  to  the  pro- 
posal which  has  been  made  to  appoint  new  trustees  without 
prejudice  to  the  rights  of  the  College  as  supervisors,  or  that 
any  real  advantage  would  be  gained  by  it.  It  seems  to  me  that, 
whatever  regulations  might  be  made  in  that  respect,  the  effective 
administration  must,  consistently  with  the  testator*s  intention, 
substantially  remain  with  the  College,  and  that,  after  all  that 
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CAD  be  done,  the  right  of  resorting  to  this  Court  would,  as  in  A.-a. 
other  cases  of  trust,  afford  the  only  real  and  effective  security  ca%8 
for  the  due  administration  of  the  trust.  Collkgk. 

With  respect  to  the  accounts  as  against  the  College  and  the 
defendants  Messrs.  TumbuU,  Musgrave,  Houlditch  and  Thurtell, 
nothing  more  is  asked  than  an  account  from  the  filing  of  the 
information.  But  with  respect  to  the  master  of  the  College  and 
Dr.  Woodhouse,  it  is  asked  that  they  should  be  ordered  to  refund 
certain  sums  which  *they  have  received  beyond  the  amount  of  [  •i«7  ] 
what  was  justly  payable  to  them. 

As  to  the  allegation  on  which  this  demand  is  made,  I  am 
under  the  necessity  of  saying  that,  after  considering  the  nature 
of  this  foundation  and  the  facts  stated  in  the  answer,  it  does, 
in  my  present  view  of  the  case,  appear  to  me  that  considerable 
over-payments  were  made  to  the  master  and  four  senior  fellows 
of  the  College  before  the  year  1880  ;  but,  notwithstanding  that, 
considering  all  the  circumstances  of  this  case— that  the  first 
deviation  from  the  letter  of  the  will  in  favour  of  the  master  and 
four  senior  fellows  was  made  in  the  year  1787,  before  the  present 
master  was  made  a  member  of  the  College — that  the  alterations 
in  1804  and  in  1812,  in  which  the  present  master  concurred, 
were  made  in  conjunction  with  the  four  senior  fellows  at  those 
times  respectively,  and  who  are  not  now  before  the  Court — that 
the  alteration  in  1825,  in  which  the  present  master  and  Dr. 
Woodhouse  partook,  were  made  in  concurrence  with  three  other 
senior  fellows,  who  are  not  now  before  the  Court  and  one  of 
whom  has  been  dismissed  from  the  suit  since  its  institution — 
considering  further,  that  the  amount  which,  in  reference  to  all 
the  circumstances  of  this  case,  the  master  and  four  senior 
fellows  might  have  been  justified  in  receiving  has  not  been 
ascertained,  but  is  now  subject  to  question,  so  that  the  amount 
of  over-payment  is  even  at  this  time  unknown,  and  conceiving 
that  the  excess  cannot  under  the  circumstances  of  this -case  be 
fairly  measured  by  the  advance  from  the  previous  payment — 
considering  also  that,  in  1880,  when  the  objectionable  nature 
of  what  had  been  done  was  first  brought  to  the  attention  of  the 
master  and  four  senior  fellows,  a  correction  (whether  adequate 
or  not)  was  bond  fide  undertaken  to  be  applied  and  was  in  fact 
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College. 

[  MSS  ] 


A.-a.  applied — ^having  regard  also  to  the  admissions,  properly  made 
CAIU8  at  the  Bar,  that  no  corruption  *or  improper  motive  is  chargeable 
against  any  of  the  parties  in  this  cause,  and  that  every  facility 
is  now  offered  in  placing  the  matter  upon  a  proper  footing,  I 
am  of  opinion  that  I  should  deviate  from  the  principles  on  which 
the  Court  has  acted  in  such  cases,  if  I  were  to  direct  the  account 
to  be  carried  back  against  the  master  and  Dr.  Woodhouse  in 
the  manner  that  has  been  asked. 

With  respect  to  the  declarations,  which  ought  to  be  made,  it 
appears  to  me  that  they  should  be  so  far  particular  as  to  call 
the  attention  of  the  Master  distinctly  to  the  property  to  be 
applied,  and  to  the  purposes  to  which  it  is  applicable ;  and, 
under  the  circumstances  of  this  case,  I  think  that  I  cannot 
properly  make  a  decree  leaving  to  the  defendants  so  much  dis- 
cretion as  was  done  in  the  case  of  Jemmit  v.  Verril  (i).  I  there- 
fore propose  to  make  a  declaration  almost  in  the  terms  which 
have  been  asked  by  the  relators  in  the  name  of  the  Attorney- 
General.     (See  declaration,  post,  p.  228.) 

The  costs  of  the  suit  remain  to  be  considered.  The  relators 
must  have  their  costs  out  of  the  fund.  They  do  not  ask  any 
costs  against  the  defendants,  but  they  desire  that  all  the 
defendants  should  be  made  to  bear  their  own  costs  of  these 
proceedings. 

On  what  ground  this  is  desired  against  the  defendants  Messrs. 
TumbuU,  Musgrave,  Houlditch,  and  Thurtell,  has  not  been 
stated;  it  is  desired  against  the  College,  the  master  of  the 
College  and  Dr.  Woodhouse,  on  account  of  their  participation 
in  those  acts  which  now  appear  to  be  breaches  of  trust. 

I  should  be  sorry  to  say  any  thing  from  which  it  could  be 
[  •169  ]  inferred  that  corporations  and  colleges  are  not  *bound  strictly 
to  perform  the  trusts  they  undertake ;  but  it  is  evident  that, 
in  charging  corporations  consisting  of  fluctuating  members, 
they  cannot  be  dealt  with  as  individual  persons ;  for,  by  doing 
so,  we  should  visit  the  present  members  with  the  consequences 
of  errors  committed  by  their  predecessors,  whom  they  do  not  in 
any  respect  represent;  and  in  every  case  of  this  sort,  we  must  look 
at  all  the  circumstances.  There  are  errors  and  misapplications 
(1)  AmbL  585,  n.,  BhmVa  edit. 
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such  as  have  been  dwelt  on  at  the  Bar;  all  of  them  had  A..a. 
their  origin  before  any  of  the  present  defendants  came  into  the  caiuji 
College  ;  some  of  them  have  been  greatly  aggravated  since,  and  College. 
what  has  been  done  particularly  in  regard  to  the  school  and  the 
school-house  cannot  be  considered  without  very  great  regret; 
but  it  appears  to  me  clear  from  the  answers,  that,  in  the  ignor- 
ance in  which  all  the  parties  were  as  to  the  particular  regulations 
which  they  ought  to  have  followed  or  made,  they  really,  when 
they  were  acting  most  erroneously,  thought  themselves  acting 
fairly  even  with  regard  to  the  school,  and  at  liberty  to  do  all  that 
they  did.  Their  attention  was  never  seriously  drawn  to  the 
subject  till  the  year  1880 ;  and  they  then  began  to  inquire  for 
the  documents,  by  which  they  were  to  be  guided.  They  were 
prosecuting  those  inquiries,  and  obtaining  the  advice  necessary 
for  their  guidance,  when,  without  any  previous  application  being 
made  to  them,  ^his  information  was  filed,  and  their  proceedings 
were  arrested.  In  the  year  1880  they  had,  without  suit,  altered 
the  distribution  which  has  been,  as  I  think,  justly  complained  of. 
They  then  adopted  a  new  distribution,  the  j)ropriety  of  which  is 
certainly  open  to  question,  but  which  was  meant  to  put  an  end 
to  all  breach  of  trust ;  and,  for  any  thing  which  I  can  clearly 
see  to  the  contrary,  they  might,  from  the  course  they  were 
pursuing,  have  proceeded  to  place  (as  it  undoubtedly  was  their 
duty  to  place)  the  school  upon  a  proper  footing  without  the 
interposition  *of  this  Court.  Moreover,  notwithstanding  the  [  *170  ] 
errors  committed,  the  College,  as  trustees,  have,  by  their  care, 
accumulated  from  the  income  of  this  property  the  several 
funds  mentioned  in  the  answer  of  Mr.  Thurtell,  namely,  25,100Z. 
8  per  cent.  Annuities,  2,4002.  South  Sea  Annuities,  and  5,000Z. 
Exchequer  bills.  This  accumulation  is,  amidst  all  the  errors 
which  have  been  committed,  the  result  of  the  care  and  economy 
of  the  trustees,  and  now  remains  applicable  to  the  purposes  of 
the  foundation,  to  the  great  advantage,  as  I  hope,  of  the  school, 
and  the  other  objects  of  the  testator's  bounty. 

Under  all  these  circumstances,  though  I  certainly  have  hesi- 
tated very  much,  yet,  on  the  whole,  it  appears  to  me  that  I 
shall  not  do  wrong  in  allowing  these  defendants  their  costs  of  this 
Buit  oat  of  the  fund  which  has  been  accumulated  and  preserved 
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A..G.         for  the  foundation  by  the  care  ancL  economy  of  themselves  and 
CAIU8       their  predecessors. 


r. 

All 

GOLLEOE. 


Declare  that  the  lands  and  funds  now  in  the  possession  of  the 

College,  as  trustees  or  supervisors  of  Dr.  Perse's  will,  except  as 

to  lOOZ.  part  of  such  fund,  are  subject  to  the  trusts  of  the  will 

of  Dr.  Perse ;  and  that  the  sum  of  lOOZ.  is  subject  to  the  trusts 

of  the  will  of  Mr.  Grifi&th  ;  that  the  school-house  and  the  other 

houses,  situate  in  Free  School  Lane  in  Cambridge,  together  with 

the  income  arising  from   such   part  thereof  as   shall  not   be 

occupied  for  the  purposes  of  the  school,  and  the  lodgings  of  the 

master  and  usher,  and  the  interest  of  the  lOOZ.  bequeathed  by 

the  will  of  Mr.  GriflSth,  are  applicable  exclusively  to  the  purposes 

of  the  will.     Eefer  it  to  the  Master  to  inquire  what  the  property, 

other  than   the  property  in  Free  School  Lane,  and  the  1001. 

[  •171  ]       bequeathed  *by  the  will  of  Mr.  Griffith,  now  consists  of,  and 

in  whom  the  same  is  now  vested,  with  liberty  to  state  special 

circumstances.    Declare  that  the  whole  income  of  such  property, 

after  setting  apart  a  proper  sum  to  answer  the  contingencies, 

ought  to  be  divided  amongst  the  several  objects  mentioned  in 

the  will  of  Dr.  Perse,  or  such  of  them  as  are  now  subsisting ; 

and  that,  in  the  distribution  of  the  income  among  such  objects, 

the  master  and  fellows  are  entitled  to  apply,  to  such  charitable 

objects  as  they  think  fit,  such  share  of  the  said  income  as  shall 

bear  to  the  whole  thereof  the  same  proportion  as  the  sum  of 

6{.  58.  id.  shall  bear  to  the  sum  of  2502.     Befer  it  to  the  Master 

to  approve  of  a  scheme  for  the  general  administration  of  the 

property,  and  for  the  application  of  the  income  of  the  trust-fund ; 

the  Master,  in  approving  of  a  scheme  for  the  application  of  the 

income,  to  be  at  liberty  to  vary  the  proportions  in  which  the 

income  is  to  be  apportioned  among  the  subsisting  objects ;  and 

the  master  and  four  senior  fellows  of  the  College  to  be  at  liberty 

to  claim  an  increased  allowance  for  their  pains.      Refer  it  to 

the  Master  to  approve  of  a  scheme  for  the  future  conduct  and 

management  of  the  school,  having  regard  to  the  share  of  the 

general  income  which  shall  be  allotted  to  the  master  and  usher, 

and  to  the  income  to  arise  from  the  property  in  Free  School 

Lane,  and  the  lOOi.  bequeathed  by  the  will  of  Mr.  Griffith ;  and 
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the  Master,  in  settling  the  scheme,  to  be  at  liberty  to  approve  of 
a  plan  for  adding  instruction  in  writing  and  arithmetic  to  instruc- 
tion in  grammar,  and  other  learning  fit  to  be  taught  in  a  grammar 
school.  The  Attorney-General  and  the  defendants  to  be  at  liberty 
to  propose  schemes  for  the  purposes  aforesaid,  for  the  consideration 
of  the  Master. 


A.-G. 

V, 

CA1U8 
COLLEOE. 


MATHEE  V.  SCOTT  (1). 

(2  Keen,  172—180;  S.  C.  6  L.  J.  (N.  S.)  Ch.  300.) 

A  testator  gave  the  residue  of  his  personal  estate  to  his  executors  and 
other  persons  for  the  erection  of  almshouses,  with  a  request  that  they 
would  be  pleased  to  entreat  the  lord  of  the  manor  of  Devonport  to  grant 
a  spot  of  ground  suitable  for  the  erection  of  dwellings  to  be  appropriated 
to  a  charitable  purpose : 

Held,  that  the  bequest  did  not  clearly  exclude  a  purchase  of  the  land ; 
and  that,  even  if  it  did,  it  was  void  under  the  Statute  of  Mortmain  then 
in  force. 

The  residuary  clause  of  the  will  of  Thomas  Spearman  was 
in  the  following  words  :"  As  to  all  the  residue  of  my  property 
whatsoever,  whether  money  vested  in  public  funds  or  otherwise, 
houses  or  land,  plate,  household  furniture  of  every  description 
(the  latter  to  be  sold  when  my  executors  may  think  fit,  and  the 
amount  arising  from  the  same  to  be  invested  in  the  public  funds), 
I  give  the  same  to  the  chaplains  of  his  Majesty's  dtock-yard  a 
Devonport,  and  of  the  Boyal  Hospital  of  Stonehouse,  for  the 
time  being,  in  conjunction  with  my  executors  or  their  represen- 
tatives, with  a  request  that  they  will  be  pleased  to  entreat  the 
lord  of  the  manor,  either  at  Devonport  or  East  Stonehouse,  to 
grant  a  spot  of  ground  suitable  for  the  erection  of  as  many 
decent  dwellings  or  rooms,  something  like  the  charity  known 
by  the  name  of  Twelves,  in  the  parish  of  Charles  in  Plymouth, 
for  the  residence  of  as  many  deserving  indigent  females  of  the 
parish  of  Stoke  Damerel  and  ^ast  Stonehouse,  followers  of  the 
Established  Church  of  England,  and  not  under  the  age  of  sixty 
years,  as  they  may  deem  proper  objects  of  their  charity,  with 
an  allowance  of  12Z.  per  annum  to  each  annuitant,  so  long  as 


1837. 
Juli/  17,  18. 

Rolls  Court. 

Lord 
LA.NODALE, 

M.R. 

[172] 


(1)  In  re  WcUmniigh's  Trmts{\%%9) 
L.  B.  8  Eq.  272,  38  L.  J.  Ch.  723, 


but    now    see    the    Mortmain   and 
Charitable  Uses  Act,  1891.— 0.  A.  S. 
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Mather      they  conduct  themselves  soberly  and  orderly,  and  thereby  proving 
Scott.       they  are  worthy  of  the  same ;  regulating  the  number  so  as  to 
correspond  with  the  amount  of  property  so  left,  after  the  dwellings 
are  provided." 

The  bill  was  filed  by  the  plaintiff,  who  was  the  heir-at-law 
and  next  of  kin  of  the  testator,  against  the  chaplains  described 
in  the  will,  the  executors,  the  Attorney-General,  and  other  parties; 

[  '173  ]  and  the  question  in  the  *cause  was,  whether  the  bequest  of  the 
personal  estate  was  void  under  the  Statute  of  Mortmain.  It  was 
admitted  that  the  gift  was  void,  so  far  as  related  to  the  real  estate. 

Mr.  Pemberton,  for  the  plaintiff : 
*  *  There  is  nothing  in  this  will  which  excludes  an 
intention  that  the  money  was  to  be  laid  out  in  procuring  the 
land.  The  direction  to  the  chaplains  and  executors,  that  they 
will  be  pleased  to  entreat  the  lord  of  the  manor  to  grant  a 
suitable  spot  of  ground  for  the  purpose  of  the  buildings,  is  not 
inconsistent  with  the  intention  that  the  lord  should  be  entreated 
to  sell  the  land ;  for  the  grant  of  a  particular  spot  of  land  might 
well  be  a  favour,  though  a  consideration  was  paid  for  it. 
[173]  [Sir   John   Leach    held   in   Johnston  v.   Swann{i)]    that  a 

bequest  of  the  dividends  of  stock  to  be  applied  in  providing  a 
proper  school-house  was  good,  because  the  school-house  might 
be  hired.  In  the  later  cases  the  rule  appears  to  have  been 
laid  down,  that  a  bequest  for  the  purpose  of  building  is  void, 
unless  the  testator  distinctly  points  to  land  already  in  mortmain : 
Pritchard  v.  Arhouin  (2),  Giblett  v.  Hobson  (3). 

Mr.    Tinney  and   Mr.   Kenyan   Parker,  for   the  widow  of 
the  testator. 

Mr.  Wray,  for  the  Attorney-Oeneral. 

Mr.  Temple  and  Mr.  Sharpe,  for  the  trustees : 

[  177  ]  *     *     In  the  present  case,  the  testator  has  used  expressions, 

equivalent  to  a  declaration  that  the  land  required  for  the  dwellings 

shall  not  be  purchased,  and  which  indicate  an  expectation,  or 

earnest  desire,  that  the  land  may  be  given  by  the  lord.     *     *    * 

(1)  18  R.  R.  270  (3  Madd.  457).      (3)  41  R.  R.  114  (5  Sim.  651 ;  and 

(2)  27  R.  R.  106  (3  Russ.  456).      3  My.  &  K.  517). 
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Mr,  PembertoTif  in  reply.     *     *     *  Mather 

V, 

Scott. 
The  Master  of  the  Rolls  [after  referring  to  the  will  and  to      j^^^  ^g 

the  questions  raised,  said] :  

.  [  178  ] 

In  the  absence  of  direct  authority,  I  must  look  to  the  object  [  179  ] 
of  the  statute,  and  to  the  opinions  of  the  Judges  as  they  are 
to  be  collected  from  the  cases.  With  the  exception  of  Lord 
Hahdwickb,  whose  opinion  as  to  this  point  in  The  Attorney- 
General  v.  BotcUs  (1)  has  not  been  followed,  all  the  Judges 
— Lord  Eldon,  Sir  William  Grant,  and  Lord  Lyndhtjrst — 
concur  in  one  view  of  the  subject,  that  a  bequest  to  improve 
or  build  upon  land,  unless  the  land  is  already  in  mortmain, 
is  bad. 

In  The  Attorney -General  (2)  v.  Davies.  Lord  Eldon  says, 
"  whatever  were  the  decisions  formerly  when  *charity  in  this  [  *180  ] 
Court  received  more  than  fair  consideration,  it  is  now  clearly 
established,  and  I  am  glad  it  has  come  back  to  some  common 
sense,  that,  unless  the  testator  distinctly  points  to  some  land 
already  in  mortmain,  the  Court  will  understand  him  to  mean  that 
an  interest  in  land  is  to  be  purchased,  and  the  gift  is  not  good." 

In  Pritchard  v.  Arbouin  (3),  Lord  Lyndhurst(4)  says,  **it  is  the 
settled  rule  of  construction,  that  a  direction  to  build  is  to  be 
considered  as  including  a  direction  to  purchase  land  for  the 
purpose  of  building,  unless  the  testator  distinctly  points  to  some 
land,  which  is  already  in  mortmain.*' 

It  is  said  that  the  direction  to  the  trustees  to  be  pleased  to 
entreat  the  lord  to  grant  a  piece  of  ground  does  not  bring  this 
case  within  the  principle;  but  I  am  of  opinion  that,  if  the 
testator  intended  to  exclude  a  purchase,  he  has  failed  to  express 
his  intention ;  and  that  it  is  contrary  to  the  policy  of  the  Mort- 
main Act,  to  permit  testamentary  gifts  of  money  to  be  laid  out 
on  land,  as  an  inducement  to  draw  land  into  mortmain. 

I  am  of  opinion,  upon  the  first  point,  that  the  language  of  the 
bequest  is  not  sufficiently  express;  and,  upon  the  second,  that 
the  charitable  gift  must  fail. 

(1)  2  Ves.  Sen.  647.  458). 

(2)  7  B.  E.  at  p.  297  (9  Ves.  644).  (4)  Sic.  Pritchard  v.  Arhouin  waa 

(3)  27  B.  B.  at  p.  107  (3  Buss.  466,      decided  by  Sir  John  Leaoh. 
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1886.  PEAECE  V.  VINCENT. 

July  25. 
(2  Keen,  230—241 ;  S,  C.  7  L.  J.  (N.  S.)  Ch.  285.) 

T   ^      *  A  testator  devised  his  real  estates  to  his  first  cousin  Thomas  Pearce 

Lanodale.  ^^^  ^^®»  *^"^  ^^^^  "^^  ^-'^  decease,  he  devised  and  bequeathed  all  his  real 

M.R.  and  jiersonal  estates  in  trust  for  such  of  his  relations  of  the  name  of 

[  230  ]  Pearce,  being  a  male,  as  T.  P.  should  by  deed  or  will  appoint ;  and  in 

default  of  such  appointment,  for  such  of  his  relations  of  the  name  of 

Pearce,  being  a  male,  as  T.  P.  should  approve  of  or  adopt,  if  he  should 

be  living  at  the  death  of  T.  P.  and  his  heirs,  executors,  &c.     And  in  case 

T.  P.  should  not  adopt  any  such  male  relation,  or  no  such  male  relation 

should  be  living  at  the  death  of  T.  P.,  then  to  the  next  and  nearest 

relation,  or  nearest  of  kin  of  him,  the  testator,  of  the  name  of  Pearce, 

being  a  male ;  or  the  elder  of  such  male  relations,  in  case  £here  should 

be  more  than  one  of  ecjual  degree,  who  should  be  living  at  the  testator's 

decease,  his  heii-s,  executors,  administrators,  or  assigns,  for  ever. 

The  testator  had  a  brother,  Z.  P.,  who  had  gone  to  sea,  and  had  not 
been  lieai'd  of  for  many  years ;  and,  supposing  Z.  P.  to  have  died  with- 
out issue,  the  nearest  relation  of  the  testator,  answering  the  description 
in  the  ultimate  limitation,  at  his  decease,  was  the  tenant  for  life,  T.  P. ; 
and  next  to  him,  B.  P.,  the  plaintiflp. 

T.  P.  died  without  issue,  and  without  having  exercised  the  power  of 
appointment  or  adoption  given  to  him  by  the  will. 

Held,  that  T.  P.  took  under  the  ultimate  limitation. 

Richard  Pearce,  by  his  will,  dated  the  30th  of  March,  1813, 
after  devising  certain  estates  to  be  sold  for  the  payment  of  debts 
and  legacies,  and  giving  the  surplus  of   the  produce  of   sale, 
after  such  payment,  to  his  cousin  Thomas  Pearce;  and  after 
bequeathing  an  annuity  of  200/.  to  Mary  Hey  wood,  to  be  paid  out 
of  his  freehold  and  copyhold  estates  not  thereinbefore  devised,  [he 
devised  certain  real  estates  unto  his  said  cousin  Thomas  Pearce 
and  his  assigns  for  his  life;  and  after  the  decease  of  his  said 
cousin   Thomas   Pearce,  he  devised  as  well  his  real  estate  as 
personal,  to  the  trustees  therein  named,  in  trust  for  such  of  his 
relations  of  the  name  of  Pearce,  being  a  male,  as  his  cousin  the 
said  Thomas  Pearce  should  by  deed  or  will,  in  manner  therein 
mentioned,  appoint  the  same  to.;    and  in  default  of  any  such 
[  231  ]       appointment]  he  devised  the  said  estates  and  premises  to  the 
trustees  in  trust  for  such  of  his  the  testator's  relations  of  the 
name  of  Pearce,  being  a  male,  as  the  said  Thomas  Pearce  should 
approve  of  or  adopt  for  the  purposes  of  education,  (which  the 
testator  authorised  and  directed  the  said  Thomas  Pearce  to  do 
as  soon  as  he  could  conveniently  after  his  the  testator's  decease,) 
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it  he  should  be  living  at  the  time  of  the  decease  of  his  said       Peabce 
cousin    Thomas   Pearce,    and    his   heirs,    executors,    adminis-      Vincent. 
trators,  and   assigns  for  ever;   and  in  case  the  said  Thomas 
Pearce  should  not  have  approved  of  or  adopted  any  such  male 
relation  as  aforesaid,  or  in  case  *he  should  have  made  such       [  '232  ] 
approval  and  adoption,  and  there  should  not  be  any  such  male 
relation  living  at  the  time  of  the  decease  of  the  said  Thomas    * 
Pearce,  then  he  devised  the  said  estates  and  premises  in  trust 
for  the  next  or  nearest  relation,  or  nearest  of  kin  of  him  the 
testator  of  the  name  of  Pearce,  being  a  male,  or  the  elder  of 
such  male  relations,  in  case  there  should  be  more  than  one  of 
equal  degree,  who  should  be  living  at  his  the  testator's  decease, 
his  heirs,  executors,  administrators,  or  assigns  for  ever.     *     * 
And  the  testator  gave  all  his  plate,  books,  &c.  and  household 
furniture  to  his  executors   in  trust   to  permit  his  said  cousin 
Thomas  Pearce  to    *    *    enjoy  the  same  during  his  life,  and  after 
his  decease,  then  in  trust  for  the  persons  who  should  succeed  to 
or  inherit  the  testator's  real  estates  under  and  by  virtue  of  his 
will ;  and  the  testator     *     *    directed  the  said  Thomas  Pearce 
to  pay  and  apply  so  much  of  the  rents  and  profits  of  his  said 
estates  so  given,  devised,  and  bequeathed  by  the  testator  to  him 
for  his  life  as  aforesaid,  not  exceeding  the  annual  sum  of  200Z., 
as  he  in  his  judgment  and  discretion  should  think  proper,  for  and 
towards  the  maintenance  and  education  of  such  person,  being 
a  male  relation  Of  him  the  testator  of  the  name  of  Pearce,  whom 
his  said  cousin  should  approve  of  and  adopt  in  manner  afore- 
said, in  case  such  male  relation  should  at  the  time  of  such 
adoption  be  a  minor  under  age,  until  *such  person  should  have       [  *233  ] 
attained  his  age  of  twenty-one  years,  and  invest  the  residue  of 
the  said  annual  sum  of  200Z.  (not  expended  in  such  maintenance 
and  education)  at  interest  to  accumulate,  in  the  name  of  his 
said  cousin  Thomas  Pearce,  in  some  of  the  public  funds,  or  upon 
Government  or  real  securities,  during  the  minority  of  such  male 
relation  of  the  name  of  Pearce ;  and  the  testator  declared  and 
directed  that  his  said  cousin  Thomas  Pearce,  his  executors  and 
administrators,  should  stand  possessed  of  such  accumulations 
in  trust  for  the  benefit  of  such  male  relation  of  the  name  of 
Pearce,  and  the  same,  with  the  dividends  and  interest,  should 
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Pearce  be  assigned  to  him  at  such  times  and  in  such  proportions,  after 
viNOEMT.  he  should  have  attained  the  age  of  twenty-one  years,  as  his  said 
cousin,  Thomas  Pearce,  his  executors  or  administrators  should 
think  most  to  his  advantage;  and  in  case  of  his  death  before 
attaining  twenty-one  years  of  age,  then  in  trust  for  the  benefit 
of  such  male  relation  of  the  name  of  Pearce,  as  should,  upon 
the  decease  of  his  the  testator's  said  cousin,  become  entitled  to 
his  the  testator's  estates  by  virtue  of  his  will ;  and  in  case  such 
male  relation  of  the  name  of  Pearce,  so  approved  of  and 
adopted  by  his  said  cousin  Thomas  Pearce  as  aforesaid,  should 
in  the  lifetime  of  his  said  cousin  attain  twenty-one  years  of  age, 
then  the  testator  willed  and  directed  his  said  cousin  Thomas 
Pearce,  during  his  life,  to  pay  and  allow,  out  of  the  rents  and 
profits  of  the  estates  so  devised  to  him  for  his  life  as  aforesaid, 
unto  such  male  relation  from  the  time  of  his  attaining  twenty- 
one  years  of  age,  the  whole  of  the  said  annual  sum  of  200{. ; 
provided  also,  and  the  testator  declared  that  it  should  be  lawful 
for,  and  he  did  thereby  authorise  and  empower  his  said  cousin 
Thomas  Pearce  to  demise  or  lease  all  or  any  part  of  his  said 
manors,  farms,  lands,  and  tenements  for  any  term  of  years,  not 
[  *'2Si  ]  exceeding  seven  years,  to  take  effect  in  ^possession,  and  at  the 
best  and  most  improved  annual  rent  presently  payable,  and 
without  taking  any  fine  or  premium  as  therein  mentioned. 

The  testator  died  on  the  8rd  of  January,  1814,  leaving  his 
sister  his  heiress-at-law,  who  afterwards  died  without  issue; 
Thomas  Pearce,  the  son  of  the  testator's  uncle  Eobert  Pearce, 
who  was  the  person  named  as  the  testator's  first  cousin  in  the 
will,  and  who  was  at  the  testator's  death  sixty-seven  years  of 
age ;  Richard  Pearce,  the  plaintiff  in  this  suit,  who  was  the  son 
of  the  testator's  uncle  William  Pearce,  and  who  was  sixty-six 
years  of  age  at  the  testator's  death  ;  and  William  Pearce,  brother 
of  the  plaintiff,  who  was,  at  the  decease  of  the  testator,  fifty-nine 
years  of  age. 

Thomas  Pearce  died  without  issue,  on  the  18th  of  May,  1827, 
having  never  exercised  his  power  of  appointment  or  adoption  in 
favour  of  any  relation  of  the  testator,  and  having  made  his  will, 
by  which  he  devised  all  his  real  estate  to  a  stranger. 

The  question  in  the  cause  was,  whether  the  plaintiff  or  Thomas 
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Pearce  took  any,  and  what,  interest  under  the  ultimate  limitation       Peabck 
contained  in  the  will  of  the  testator.  Vincemt. 

The  cause  came  on  to  be  heard  before  the  Master  of  the 
Rolls  (Sir  John  Leach),  on  the  17th  of  January,  1888,  when  his 
Honour,  considering  the  question  arising  upon  the  will  to  be 
a  legal  question  affecting  real  estate,  directed  a  case  to  be  sent 
to  the  Court  of  Exchequer. 

A  pedigree  was  annexed  to  the  case  sent  to  the  Court  of 
Exchequer,  by  which  it  appeared  that  the  testator  had  a  brother 
of  the  name  of  Zachary  Pearce,  who  had  gone  to  sea,  and  had 
not  been  heard  of  for  many  years.  The  *questions  for  the  [  *236  ] 
opinion  of  the  Court  were,  first,  whether,  under  the  circum- 
stances stated,  Thomas  Pearce  took  any,  and  what  estate,  under 
the  ultimate  limitation  contained  in  the  will  of  the  testator; 
secondly,  whether  the  plaintiff  Richard  Pearce  took  any,  and 
what  estate  under  the  ultimate  limitation  in  the  will. 

The  following  Certificate  was  returned,  after  argument  (i),  by 
the  Judges  of  the  Court  of  Exchequer  : 

"  This  case  has  been  argued  before  us  by  counsel ;  we  have 
considered  it,  and  are  of  opinion  that,  under  the  circumstances 
here  stated,  if  Zachary  Pearce,  the  testator's  brother,  died  with- 
out issue  in  the  lifetime  of  the  testator,  Thomas  Pearce  took, 
under  the  ultimate  limitation  in  the  testator's  will,  an  estate  in 
fee  simple  in  the  testator's  real  estates,  and  an  absolute  interest 

in  his  personalty. 

"  Lyndhurst. 

"  J.  Baylby. 

'*  J.  Vauohan. 

"W.    BOLLAND." 

The  caase  came  back  to  be  heard  upon  this  certificate  on  the 
10th  of  June,  1888,  when  Sir  John  Leach  expressed  his  dis- 
satisfaction at  the  opinion  given  by  the  Court  of  Exchequer,  and 
his  regret  that  he  had  sent  the  case  to  a  court  of  law  at  all ; 
but,  having  once  taken  that  course,  he  considered  it  proper  to 
take  the  further  opinion  of  a  court  of  law,  and  he  accordingly 
directed   the  same  case  to  be  sent  to  the  Court  of  Common 

Pleas.     ♦     ♦     * 

(1)  1  Cr.  &  M.  598. 
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Pearck  The  case  was  argued  (i)  before  the  Judges  of  the  Court  of 

Vincent.     Common  Pleas,  on  the  12th  of  June,  1835,  and  the  Judges  of 
[  236  ]       that  Court  afterwards  returned  the  following  Certificate : 

"This  case  has  been  argued  before  us  by  counsel,  and  we 
have  considered  the  same ;  and  assuming  Zachary  Pearce,  the 
testator's  brother,  to  have  died  without  issue  in  the  testator's 
lifetime,  we  think  that,  under  the  circumstances  above  stated, 
Thomas  Pearce  took  an  estate  in  fee  under  the  ultimate  limita- 
tion contained  in  the  will  of  the  testator.  In  consequence  of  our 
answer  to  the  first  question  it  becomes  unnecessary  to  answer 
the  second. 

"  N.    C.    TiNDAL. 

"J.  A.  Park. 
**  S.  Gaselee. 
"  J.  Vaughan." 

The  cause  now  came  back  to  be  heard  upon  this  Certificate. 

Mr,  Wright  and  Mr.  Rogers,  for  the  plaintiff  : 

r  288  ]  *     *  •  The  question  was  whether  it  was  the  intention  of  the 

testator  to  exclude  the  person  to  whom  he  gave  a  partial  interest 
from  taking  any  benefit  under  the  ultimate  limitation,  and  that 
intention  was  to  be  collected  from  the  whole  will,  and  had  in 
several  cases  been  inferred  from  particular  expressions,  incon- 
sistent with  the  application  of  the  general  principle,  and  con- 
stituting an  exception  to  it :  Jones  v.  Colbeck  (2),  Bird  v.  Wood  (3), 
Briden  v.  Heivlvtt  (4).  Looking  to  the  whole  context  of  the 
will,  it  was  clearly  the  intention  of  the  testator  to  give  a  life 
interest  and  no  more  to  Thomas  Pearce,  and  the  words  "next 
apd  nearest  relation  "  must  be  taken  to  mean  next  and  nearest 
after  Thomas  Pearce. 

Mr.  Pemherton  and  Mr.  Preston,  contra  : 
[  23y  ]  *     *     Thomas    Pearce   was    clearly  not    in    the    testator's 

contemplation :  neither  he  nor  any  other  individual  was  the 
particular  object  of  the  testator's  bounty;  but  Thomas  Pearce 

(1)  2  Bing.  N.  C.  328 ;  2  Scott,  347.    (3)  25  E.  R.  238  (2  Sim.  &  St.  400). 

(2)  6  R.  R.  207  (8  Ves.  38).         (4)  39  R.  R.  146  (2  My.  &  K.  90). 
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was  within  the  scope  of  the  testator's  general  intention  indicated       pearce 
by  a  gift  to  a  person  who  should  answer  a  certain  description,      yincent. 
The  testator  could  not  know  that  Thomas  Pearce  would  be  the 
person  who  *would  answer  the  particular  description ;  and,  in       [  ♦240  ] 
fact,  there  might  still  be  a  person  who  would  exclude  Thomas 
Pearce ;  for  Zachary  Pearce,  the  testator's  brother,  went  to  sea, 
and  since  the  year  1795  had  not  been  heard  of.     Both  courts 
of  law  to  which  the  case  had  been  sent  having  come   to  the 
same  conclusion,  they  submitted  that  the  certificate  ought  to  be 
confirmed,  and  the  bill  dismissed. 

The  Master  of  the  Bolls  : 

It  is  somewhat  embarrassing  to  be  obliged  to  decide  a  case  in 
which  Sir  John  Leach  expressed  an  opinion  so  opposite  to  that 
which  has  been  given  by  the  two  courts  of  law ;  but  as  the  case 
has  not  sugge^ed  to  my  mind  any  such  doubt  as  that  which 
was  entertained  by  Sir  John  Leach,  and  as  it  is  desirable  that 
the  litigation  which  this  question  has  occasioned  should  cease, 
I  will   not   delay  the  expression  of  the  opinion  which  I  have 
formed   upon   it.     The  question  is,   whether  Thomas  Pearce, 
being  devisee  for  life,  and  filling  the  character  of  the  person 
to  whom  the  testator  has  given  his  estates  in  certain  events, 
is,  because  he  is  tenant  for  life,  to  be  excluded  from  taking 
under    the    description  in   the  ultimate  limitation   which   he 
afterwards  filled. 
(His  Lordship  here  stated  the  material  limitations  of  the  will.) 
It  is  tolerably  clear  that  a  vested  interest  was  given  to  the 
person  who  should,  at  the  time  of  the  testator's  death,  answer 
the  description  in  the  ultimate  limitation,  which  vested  interest 
might  have  been  devested  by  the  appointment  of  Thomas  Pearce, 
or  by  his  adoption  of  a  male  relation  of  the  name  of  Pearce,  but 
was,  in  default  of  such  appointment  or  adoption,  to  take  effect. 
If  it  *should  so  happen  that  Thomas  Pearce,  the  devisee  for  life,       [  •24i  ] 
should  also,  at  the  death  of  the  testator,  answer  the  description 
of  the  person  who  is  to  take  under  the  ultimate  limitation,  ought 
he,  because   he   fills  the  two  characters,  to  be  excluded  from 
taking  under   that  limitation?    It  is  argued  that  he  ought, 
because  the  gift  to  Thomas  Pearce  for  life,  and  the  restrictions 
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Pbabce 

r, 
Vincent. 


put  upon  him,  in  his  character  of  tenant  for  life,  are  wholly 
inconsistent  with  an  intention,  on  the  part  of  the  testator,  to 
give  him  the  absolute  power  over  the  estate.  But  the  testator 
could  not  have  had  in  his  view  and  knowledge  that  the  ultimate 
gift,  which  is  limited  to  a  person  unascertained  at  the  date  of 
his  will,  would  go  to  Thomas  Pearce.  The  argument  derived 
from  intention  does  not  apply  in  this  case ;  and  I  am  of  opinion 
that,  upon  the  true  construction  of  the  will,  Thomas  Pearce  took 
under  the  ultimate  limitation,  not  because  he  was  the  individual 
person  intended  by  the  testator  to  take,  but  because  he  answers 
the  description  of  the  person  to  whom  the  estates  are  ultimately 
given.     The  bill  must,  therefore,  be  jy     '     ,j 


18S8. 
3farch  9. 

JR4)lls  Coyrt 

Lord 
Lanodale, 

M.R. 

[249] 


[  *250  ] 


WILSON  V.  WILSON. 

(2  Keen,  249—253.) 

Where  the  payment  of  rente,  in  consequence  of  disputes  among  the 
trustees,  had  been  permitted  to  fall  into  arrear,  on  a  bill  filed  by  the 
plaintiff,  who  was  entitled  to  the  rents  and  profits  for  her  life,  against 
the  trustees,  the  Court  ordered  a  receiver  to  be  appointed,  and  the  costs 
of  the  suit  to  be  paid  by  the  trustees. 

By  indentures  of  lease  and  release,  dated  the  12th  and  18th 
days  of  October,  1827,  and  made  between  Benjamin  Wilson  the 
elder,  the  father  of  the  plaintiff,  of  the  first  part ;  the  defendant, 
William  Wilson  the  elder,  the  uncle  of  the  plaintiff,  and  the 
other  three  defendants,  the  brothers  of  the  plaintiff,  the  four 
defendants  being  the  trustees  nominated  and  appointed  by 
and  on  behalf  of  the  plaintiff,  of  the  second  part;  and  John 
Fogg  of  the  third  part;  Benjamin  Wilson,  the  elder,  being 
seised  in  fee-simple  of  the  lands  and  messuages  thereinafter 
described,  conveyed  the  same,  subject  to  the  leases  therein 
mentioned,  to  the  use  of  himself  for  life ;  and  after  his  decease, 
to  the  use  of  the  four  defendants  for  the  term  of  ninety-nine 
years,  upon  trust  to  receive  the  rents  and  profits  of  the  said 
lands,  messuages,  and  tenements,  and  after  deducting  all 
necessary  charges  and  expenses  for  repairs,  insurance,  and 
otherwise,  to  pay  the  same  to  the  plaintiff  for  her  sole  and 
separate  use  and  benefit,  maintenance  and  support ;  and  *after 
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ihe  decease  of  the  plaintiff,  to  the  use  of  her  child  or  children ;       Wilson 

IT 

and  in  default  of  sach  issae,  to  the  use  of  the  defendants,  their      wiiioN. 
h^B  and  assic^ns. 

Benjamin  Wilson,  the  elder,  died  on  the  18th  of  June,  1882, 
William  Wilson,  the  younger,  received  the  rents  and  paid  them 
over  to  the  plaintiff  until  the  month  of  October,  1883,  when  the 
other  three  trustees  served  a  notice  upon  the  tenants  not  to 
pay  their  rents  to  William  Wilson,  the  younger,  alone,  or  except 
upon  receipts  signed  by  all  the  trustees.  In  consequence  of  this 
notice  the  tenants  refused  to  pay  their  rents  to  William  Wilson, 
the  younger,  alone.  Some  time  after,  an  arrangement  was 
entered  into,  by  which  the  trustees  agreed  that  Edward  Sells 
should  receive  the  rents  for.  a  year  under  a  power  of  attorney  ; 
and  Sells  did,  accordingly,  receive  the  rents  for  a  year,  but  at  the 
expiration  of  that  time,  the  defendant,  Benjamin  Wilson,  refused 
to  concur  in  that  arrangement,  and  insisted  that  he  would  take 
the  receipts  of  the  rents  and  the  management  of  the  trust 
property  into  his  own  hands.  The  disputes  between  the  trustees 
continued ;  the  tenants  refused  to  pay  their  rents  except  upon 
receipts  signed  by  all  the  trustees,  and  the  rents  were  in  arrear. 
On  the  Slst  of  October,  1885,  the  bill  was  filed  by  the  plaintiff. 
It  stated  the  above-mentioned  facts ;  that  various  endeavours 
had  been  made  by  and  on  behalf  of  the  plaintiff  to  induce  the 
defendants  to  make  such  arrangements  as  might  secure  to  her 
the  punctual  receipt  of  her  income,  and,  among  others,  that  the 
defendants  should  execute  a  power  of  attorney  to  some  person  to 
be  appointed  by  the  plaintiff  to  receive  the  rents,  and  that  the 
defendant,  William  Wilson,  the  younger,  was  ready  to  accede  to 
such  proposal,  but  that  the  other  defendants  refused  to  do  so, 
and  insisted  that  the  defendant,  Benjamin  Wilson,  the  younger, 
should  exclusively  *act  in  the  management  of  the  trust  property,  [  *25i  ] 
to  which  last-mentioned  proposal  the  defendant,  William  Wilson, 
the  younger,  refused  to  consent.  The  bill  prayed  that  the  due 
performance  of  the  trust,  and  the  receipt  and  payment  of  the 
arrears  of  rent,  and  the  punctual  receipt  and  payment  of  the 
future  accruing  rents  might  be  enforced  and  effected  imder  the 
decree  of  the  Court,  and  that,  for  that  purpose,  a  receiver  might  be 
appointed,  and  that  the  defendants  might  pay  the  costs  of  the  suit. 
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Wilson  On  the  81st  of  May,   1836,  the   plaintiff  intermarried   with 

Wilson.      Emil  Christian  Grosslob,  and  the  suit  was  revived  by  Grosslob 

and  his  wife  (i)  against  the  same  defendants.     The  defendants 

answered  separately,  and  substantially  admitted  the  case  made 

by  the  bill. 

Mr.  PeinhertoHy  for  the  plaintiffs,  asked  either  that  the 
trustees  might  be  removed  and  new  trustees  appointed ;  or  that 
a  receiver  might  be  appointed,  and  that  the  defendants  might  be 
ordered  to  pay  the  costs  of  the  suit. 

Mr.  Treslove  and  Mr.  Whitmarsh,  for  the  three  defendants 
William  Wilson,  Benjamin  Wilson,  and  John  Wilson,  said  that 
these  defendants  were  ready  to  concur  in  the  same  arrangement 
for  the  receipt  of  the  rents,  which  was  opposed  by  only  one  of 
the  trustees,  and  they  submitted  that,  in  such  a  case,  the  Court 
would  adopt  the  acts  of  the  majority  of  the  trustees. 

Mr.  Blunt,  for  William  Wilson,  the  younger,  submitted  that 

[  *252  ]       the  case  of  this  defendant  was  distinguishable  '''from  that  of  the 

other  trustees,  and  was  in  fact  distinguished  by  the  statement  in 

the  bill,  and  that  he  ought  not,  therefore,  to  be  ordered  to  pay 

any  part  of  the  costs. 

The  Master  of  the  Rolls  : 

In  this  case  the  plaintiff,  without  any  fault  or  neglect  on  her 
part,  but  in  consequence  of  the  disputes  among  the  defendants, 
the  trustees,  has  been  compelled  to  come  into  this  Court  to  ask 
for  that  relief  which  all  have  admitted  that  she  is  clearly  entitled 
to.  One  thing  is  perfectly  clear — that  she  ought  not  to  pay  the 
costs  of  this  suit,  but  that  they  must  be  defrayed  by  those  who 
have  compelled  her  to  institute  it.  As  to  the  substantial  relief 
to  which  she  is  entitled,  there  is  no  difficulty ;  a  receiver  must 
be  appointed  in  order  to  secure  to  her  the  recovery  of  the  arrears 
of  rent,  and  the  punctual  payment  of  the  accruing  rents.  The 
costs  of  the  suit  up  to  this  time  must  be  paid  by  some  or  one 
of  the  defendants;  and  upon  the  answers  which  have  been 
separately  put  in  by  them,  I  cannot,  at  present,  adjudicate.  Their 
(1)  See  Wakf  v.  Parker,  ante,  p.  188.  2  Keen,  59. 
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condact  has  been  highly  improper  and  absurd  :  instead  of  joining 
to  do  what  was  beneficial  to  their  cestui  que  trust,  each  seems  to 
have  endeavoured  to  appropriate  to  himself  the  credit  of  managing 
this  small  property,  and  to  exclude  one  or  both  of  the  others. 
At  present  I  cannot  tell  which  has  been  the  most  in  the  wrong ; 
and  the  only  order  which  the  Court  can  now  make  is,  that  the 
costs  be  paid  by  the  defendants  generally,  unless  an  inquiry  be 
asked  by  the  defendant,  William  Wilson,  the  younger,  or  any 
other  of  the  defendants,  under  what  circumstances  the  plaintiff 
has  been  prevented  from  receiving  her  income.  If  that  inquiry 
be  asked  for  the  purpose  of  having  an  adjudication  *in  respect 
of  costs  between  the  defendants,  the  Court  will  direct  it. 


WiLBON 

V, 
WiLSOK. 


[  *253  ] 


The  inquiry  was  waived  by  the  defendants,  and  the  decree 
was  accordingly  made  for  a  receiver,  and  for  payment  of  the 
costs  of  the  suit  by  the  defendants. 


STTJBBS  V.  SAEGON. 

(2  Keen,  255—273;  S.  C.  6  L.  J.  (N.  S.)  Ch.  254;  affirmed,  3  My.  &  Or. 
507—514  ;  7  L.  J.  (N.  S.)  Ch.  95  ;   2  Jur.  150.) 

A  testatrix  devised  to  trustees  and  theii*  heirs,  her  copyhold  dwelling- 
house,  garden,  and  ground,  together  with  the  furniture  and  effects 
therein ;  and  also  the  ten  cottages,  and  two  new  cottages  built  by  her, 
with  their  appurtenances  at  L.,  upon  trust,  to  pay  the  rents  of  the  said 
hereditaments  to  her  niece  S.  S.,  the  wife  of  G.  S.,  or  to  permit  and 
suffer  her  to  use  and  occupy  the  said  hereditaments  during  her  life,  to 
the  intent  that  the  same  hereditaments,  and  the  rents,  issues,  and  profits 
thereof,  might  be  for  her  separate  use ;  and  after  her  decease  to  G.  S. 
for  his  life,  and  after  his  decease  to  stand  possessed  of  the  said  heredita- 
ments, in  trust,  for  such  of  the  testatrix's  nephews  and  nieces,  or  grand- 
nephews  and  grand-nieces,  as  S.  S.  should  appoint ;  and  in  default  of 
appointment,  upon  trust  to  sell  and  dispose  of  the  said  hereditaments 
and  premises,  the  produce  of  such  sale  to  constitute  part  of  her  residuary 
personal  estate. 

Held,  that  the  furniture  and  effects  did  not  pass  to  S.  S.,  but  belonged 
to  the  residuary  legatees. 

The  testatrix  gave  certain  freehold  and  leasehold  premises  to  trustees, 
in  trust  after  the  decease  of  M.  I.,  to  dispose  of  and  divide  the  same  unto 
and  amongst  her  partners,  who  should  be  in  copartnership  with  her  at 
the  time  of  her  decease,  or  to  whom  she  might  have  disposed  of  her 
business,  in  such  shares  and  proportions  as  her  trustees  should  think  fit« 

Held,  that  this  was  a  good  devise  to  the  persons  to  whom  it  was 

B.B. — VOL.  XLIV.  16 
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Stubbb  ascertained  that  the    testator   had   disposed  of    her  business  in  her 

V.  lifetime. 

SABGON.  jjj  ^j^g  residuary  clause,  **  and  "  was  read  **  or,"  to  effectuate  the  plain 

intention  of  the  testati'ix. 

E.  I.  indorsed  a  promissory  note  for  2,000/.  and  sent  it  to  S.  S.  in  a 
letter,  whereby  she  gave  the  same  to  S.  S.  for  her  sole  use  and  benefit, 
lor  the  express  purpose  of  enabling  her  to  present  to  either  branch  of  her 
family  any  portion  of  the  interest  or  principal  thereon,  as  she  might 
consider  most  prudent ;  and  in  the  event  of  the  death  of  S.  S.,  by  that 
bequest,  she  empowered  her  to  dispose  of  the  said  sum  of  2,000/.  by  will 
or  deed,  to  those  or  either  branch  of  the  family  she  might  consider  most 
deserving  thereof : 

Held,  that  this  letter  created  a  trust,  the  objects  of  which  were  too 
undefined  to  enable  the  Court  to  execute  it,  and  that  the  2,000/.  formed 
part  of  the  testatrix's  general  personal  estate. 

Elizabeth  Ives,  by  her  will  dated  the  11th  of  September,  1832, 
gave  and  devised  to  George  Sargon,  George  Fuller,  John  Henry 
Padbury,  and  Edward  Ives  Fuller,  and  to  their  heirs  and  assigns, 
all  that  her  copyhold  messuage  or  tenement  and  dwelling-house, 
garden  and  ground  wherein  she  then  principally  resided,  together 
with  the  furniture  and  effects  therein,  and  the  coach-house  and 
stable  thereto  belonging,  and  also  the  ten  cottages  and  two  new 
cottages  built  by  her,  with  their  appurtenances,  at  Lampton,  to 
t  •250  ]  hold  the  same,  with  *the  appurtenances  unto,  and  to  the  use  of 
the  said  George  Sargon,  George  Fuller,  John  Henry  Padbury, 
and  Edward  Ives  Fuller,  their  heirs  and  assigns,  upon  trust 
that  they  or  the  survivors  or  survivor  of  them,  or  the  heirs  and 
assigns  of  such  survivor,  should  pay  the  rents,  issues,  and  profits 
of  the  said  hereditaments,  into  the  proper  hands  of  her  niece, 
Sarah  Sargon,  the  wife  of  George  Sargon,  or  into  the  hands  of 
such  person  or  persons  as  she  should,  from  time  to  time  but  not 
by  way  of  anticipation,  appoint  to  receive  the  same  ;  or  otherwise 
to  permit  and  suffer  Sarah  Sargon  to  use  and  occupy  the  said 
hereditaments  during  her  life,  to  the  intent  that  the  same  here- 
ditaments and  the  rents,  issues,  and  profits  thereof,  might  be 
for  her  sole  and  separate  use,  and  not  subject  to  the  debts, 
control,  disposition,  or  engagement  of  her  present,  or  any  future 
husband ;  and,  after  her  decease,  in  trust  for  George  Sargon, 
durmg  his  life;  and  after  his  decease,  upon  trust,  that  her 
trustees,  or  the  survivors,  &c.,  should  be  possessed  of  and 
interested  in  the  said  hereditaments,  in  trust  for  such  of  the 
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testatrix's  nephews  and  nieces  or  grand-nephews  and  grand-  stubbs 
nieces  as  the  said  Sarah  Sargon  should  appoint ;  and  in  default  sargok. 
of  appointment,  upon  trust  that  the  said  trustees  or  the  sur- 
vivors &c.  should  sell  and  dispose  of  the  said  hereditaments 
and  premises,  and  such  part  thereof,  over  which  no  appoint- 
ment had  been  made ;  and  the  testatrix  directed  that  the  money 
to  arise  by  such  sale  should  fall  into  and  form  part  of  her 
residuary  personal  estate,  and  be  disposed  of  as  thereinafter 
mentioned. 

The  question  as  to  this  clause  of  thewillwas,  whether  the 
furniture  and  effects,  therein  mentioned,  passed  to  Sarah  Sargon, 
or  belonged  to  the  residuary  legatees. 

The  testatrix  gave,  devised,  and  bequeathed  to  the  same 
trustees,  their  heirs,  executors,  administrators,  and  *assigns,  [  *267  ] 
according  to  the  different  natures  and  qualities  thereof  respec- 
tively, all  that  her  freehold  messuage  or  tenement,  with  the 
appurtenances  thereunto  belonging,  situate  No.  80,  Little  Queen 
Street,  wherein  she  carried  on  her  trade,  together  with  her  lease- 
hold stables  and  warehouses  behind  the  same,  and  also  all  her 
estate  and  interest  in  the  leasehold  manufactory  and  premises  in 
Maiden  Lane,  in  the  parish  of  St.  Pancras,  with  the  appurtenances, 
together  T^ith  all  and  singular  the  fixtures  about  the  said  messuage 
or  tenement  in  Little  Queen  Streeii  aforesaid,  to  hold  the  said 
[premises  and  fixtures  unto  and  to  the  use  of  the  said  trustees, 
their  heirs,  executors,  administrators  and  assigns,  upon  certain 
trusts  for  the  maintenance,  repair  and  insurance  thereof,  and 
subject  thereto  upon  trust  for  the  testator's  sister  during  her  life]. 
"  And  from  and  after  her  decease,  in  trust  to  dispose  of  and  [  258  J 
divide  the  same  unto  and  amongst  my  partners,  who  shall  be  in 
co-partnership  with  me  at  the  time  of  my  decease,  or  to  whom 
I  may  have  disposed  of  my  said  business,  in  such  shares 
and  proportions  as  my  said  trustees  shall  think  fit  and  deem 
advisable." 

The  testatrix,  at  the  date  of  her  will,  carried  on  the  business 
of  a  varnish  and  colour  maker,  in  co-partnership  with  her 
nephews,  John  Dialls  Innell,  Charles  NoUoth  Stubbs,  Samuel 
Silver,  and  Thomas  Cookes.  She  was  entitled  to  the  property 
on  which  the  business  was  carried  on,  and  to  the  capital  engaged 

16—2 
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Stubbs      in  it ;  and  she  was  interested  in  the  profit  and  loss  of  the  concern 

Sabgon.      to  the  amount  of  three-fourths,  her  partners  being  interested 

in  the  remaining  fourth.    She  had  no  partners  at  the  time  of  her 

death,  having  disposed  of  her  business  to  Samuel  Silver,  Thomas 

Gookes,  Ann  Abigail  Innell,  and  John  Ives. 

The  questions,  raised  as  to  the  last-mentioned  clause  in  the 
will,  were,  first,  whether  the  devise  to  persons  who  should  be 
the  partners  of  the  testatrix  at  the  time  of  her  decease,  or  to 
whom  she  should  have  disposed  of  her  business  in  her  lifetime, 
was  a  good  devise  within  the  Statute  of  Frauds  ;  and,  secondly, 
whether  it  was  or  was  not  void  for  uncertainty. 

The  testatrix,  by  her  will,  directed  her  residuary  personal 
estate  to  be  divided  among  her  nephews  and  nieces,  and  children 
of  nephews  and  nieces  therein  mentioned,  except  as  to  her  nephew 
[  •25^  ]  John  Dialls  Innell  and  *Charle8  Stubbs,  (who  was  the  same 
person  as  Charles  NoUoth  Stubbs,)  and  her  nieces  Caroline  Ade 
and  Sarah  Cookes,  and  such  of  her  nephews  and  nieces  as  might 
be  entitled  to  any  beneficial  estate,  or  interest  in  her  freehold 
messuage  in  Little  Queen  Street,  and  leasehold  premises  in 
Maiden  Lane  under  the  devise  thereof,  whose  shares  in  such 
residuary  freehold  estate  she  directed  to  be  one-half  of  the 
amount  of  the  share  of  her  other  nephews  and  nieces. 

Charles  Nolloth  Stubbs  took  no  beneficial  interest  in  the 
devise  of  the  freehold  and  leasehold  premises  in  Little  Queen 
Street  and  Maiden  Lane ;  and  the  third  question  raised  upon  the 
will  was,  whether  or  not  it  was  the  intention  of  the  testatrix  to 
include  Charles  Nolloth  Stubbs  among  the  nephews  and  nieces 
who,  by  reason  of  their  taking  an  interest  in  the  devise  of  the 
freehold  and  leasehold  premises,  were  to  take  only  half  the 
shares  of  the  other  residuary  legatees. 

On  the  15th  of  October,  1827,  the  testatrix  lent  to  George 
Fuller  the  sum  of  2,000/.,  the  repayment  of  which  was  secured 
by  the  following  promissory  note :  **  October  15th,  1827.  On  the 
28th  of  November,  1834,  we  promise  to  pay  Mrs.  Elizabeth  Ives, 
or  her  order,  the  sum  of  2,000/.,  with  lawful  interest  at  the  rate 
of  51.  per  cent,  per  annum,  which  interest  we  agree  to  pay  every 
six  months,  commencing  from  the  28th  of  November  next  ensuing. 
— George  Thomas  and  Charles  Fuller.** 
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On  the  15th  of  May,  1829,  the  testatrix,  by  a  codicil  to  a       Stubbb 
ionner  will  (the  will  and  codicil  being  both  of  them  afterwards      sargon. 
revoked),  gave  the  sum  of  2,0(XM.  to  Sarah  Sargon,  for  her  own 
ase,  but  with   an  express   wish   and  desire   that   she  should 
appropriate  any  part  of  it  she  might  deem   proper  for  the 
advancement  or  benefit  of   *any  of   the   testatrix's  nieces   or       [  '^^o  ] 
nephews,  or  great  nieces  or  nephews,  she  might  think  proper. 
But  afterwards,  and  three  or  four  days  before  the  date  of  her 
will,  the  testatrix  indorsed  the  promissory  note  and  sent  it  to 
Mrs.  Sargon,  with  a  letter  dated  the  7th  of  September,  1832, 
in  the  following  words  : 

"  The  inclosed  note  of  2,000Z.  I  have  given  to  Mrs.  Sarah 
Sargon  for  her  sole  use  and  benefit,  independent  of  her  husband, 
for  the  express  purpose  of  enabling  Mrs.  Sargon  to  present  to 
either  branch  of  my  family  any  portion  of  the  principal  or 
interest  thereon,  as  the  said  Mrs.  Sargon  may  consider  the  most 
prudent ;  and,  in  the  event  of  the  death  of  Mrs.  Sarah  Sargon, 
by  this  bequest  I  empower  her  to  dispose  of  the  said  sum  of 
2,000/.  and  the  interest,  by  will  or  deed,  to  those  or  either  branch 
of  her  family  she  may  consider  most  deserving  thereof.  To 
enable  Mrs.  Sarah  Sargon,  my  niece,  to  have  the  sole  use  and 
power  of  the  said  sum  of  2,0002.,  due  to  me  by  the  above  note  of 
hand,  I  have  specially  indorsed  the  same  in  her  favour.  Signed 
by  me,  this  7th  day  of  September,  1882. 

**  Witness,  G.  Fuller.  E.  Ives." 

A  fourth  question  in  the  cause  was,  whether  Mrs.  Sargon  was 
entitled  to  this  promissory  note  for  her  own  use,  or  whether  she 
held  it  in  trust ;  and  if  in  trust,  for  what  objects. 

The  bill  was  filed  for  the  administration  of   the  testatrix's 
personal  estate  by  some  of  the  residuary  legatees  or  their  repre- 
sentatives against  the  executors,  who  were  also  trustees,  and  the 
executrix  of  her  will ;  namely,  George  Sargon  and  Sarah,  his 
wife,  who  was  also  the  heiress-at-Iaw  of  the  testatrix,  George 
Fuller,  John  Henry  Padbury,  and  Edward  Ives  Fuller,  against 
other  residuary  legatees,  and  against  other  parties  interested 
under  the  will  of  the  testatrix. 
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stdbbs  Mr.  Spence  and  Mr,  IValkery  for  the  plaintiflFs. 

r. 

I  2H7  ]  *  Sir  Charles  Wetherell  and  Mr.   KindersleTj,  for  Mr.  and 

Mrs.  Sargon. 

Mr.  Tinney,  Mr.  Temjile,  Mr.  Rogers,  Mr.  Lovat,  Mr.  Stinton, 
Mr.  Parker,  Mr.  Tamlipi,  Mr.  Griffith  lUchards,  Mr.  Teed,  Mr. 
W.  C.  L.  Keene,  Mr.  James  Russell,  and  Mr.  Bethell,  for  the 
other  defendants. 

Ang.  7.  ThB   MaSTER  OF   THE   EoLLS  : 

In  this  case,  certahi  questions  arising  upon  the  construction 
of  the  will  of  Elizabeth  Ives,  and  a  question  upon  the  right 
to  a  sum  of  2,000Z.  due  from  Messrs.  Fuller  upon  a  promis- 
sory note,  dated  the  15th  of  October,  1827,  were  reserved  at 
the  hearing. 

The  first  question  is,  what,  if  any,  beneficial  interest  in  the 
furniture  and  effects  of  the  testatrix  in  the  house,  where  she 
principally  resided,  passed  to  the  defendant  Mrs.  Sargon,  under 
the  first  clause  in  the  will ;  and  I  think  that  no  such  beneficial 
interest  did  pass. 

The  testatrix,  although  she  gave  the  house,  and  the  furniture 
and  effects  therein,  and  certain  cottages,  to  her  trustees  on  trust, 
has  omitted,  in  the  statement  of  the  trusts,  to  take  any  notice  of 
the  furniture  and  effects,  and  has  employed  words  which  appear 
to  me  to  be  only  applicable  to  the  real  estate  comprised  in  the 
r  •268  ]  devise ;  *and  I  am,  therefore,  of  opinion,  that  the  legacy  of  the 
furniture  and  effects  does  not  take  effect,  because  there  is  no 
trust  declared  of  them. 

The  next  question  under  the  will  is,  whether  the  ultimate  gift 
of  the  freehold  and  leasehold  property  on  which  the  business 
of  the  testatrix  was  carried  on  is  void  under  the  Statute  of 
Frauds,  or  for  uncertainty,  as  to  either  the  freehold  or  leasehold 
comprised  therein. 

The  testatrix,  Mrs.  Ives,  at  the  date  of  her  will,  carried  on  the 
trade  of  a  varnish  and  colour  maker  in  co-partnership  with  John 
Dialls  Innell,  Charles  Nolloth  Stubbs,  Samuel  Silver,  and  Thomas 
Cookes.  She  was  entitled  to  the  property  on  which  the  business 
was  carried   on,   and   to  the  capital  engaged  in  it.     She  was 
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interested  in   the  profit  and  loss  to  the  amount  of  three-fourths       stubbs 
of  the  whole,  her  partners  being  interested  in  the  remaining      sabgon. 
fourth,  in  equal  shares,  and  by  her  will  she  devised  as  follows. 
(His  Lordship  read  the  devise.) 

The  question  arises  upon  the  last  clause,  **  and  from  and  after 
her  decease,*'  'the  decease  of  the  testatrix's  sister  Mary  Innell,] 
**  in  trust  to  dispose  and  divide  the  same  unto  and  amongst  my 
partners,  who  shall  be  in  co-partnership  with  me  at  the  time  of 
my  decease,  or  to  whom  I  may  have  disposed  of  my  business,  in 
such  shares  and  proportions  as  my  trustees  shall  think  fit  or 
deem  advisable  ;  "  and  it  is  objected  to  this  devise. 

First,  that  it  is  imperfect,  as  not  designating  the  devisees,  and 
leaving  them  to  be  constituted  afterwards  by  some  act  of  the 
testatrix  herself,  requiring  none  of  the  solemnities  rendered 
necessary  by  the  Statute  *of  Frauds.  The  devisees,  according  [  •209  ] 
to  the  words,  were  to  be  the  partners  of  the  testatrix  at  the  time 
of  her  decease,  or  the  persons  to  whom  she  might  have  disposed 
of  her  business ;  and  as  persons  might  be  such  partners  or 
disponees  by  acts  of  the  testatrix,  done  without  formality,  it  was 
argued  that  the  devise  was  void.  I  think  that  this  objection 
cannot  be  sustained ;  a  man,  though  not  married  when  he  makes 
his  will,  may  devise  to  such  persons  as  shall  be  his  children  at 
the  time  of  his  death.  And  if  the  description  be  such  as  to 
distinguish  the  devisee  from  every  other  person,  it  seems  suffi- 
cient without  entering  into  the  consideration  of  the  question, 
whether  the  description  wa^  acquired  by  the  devisee  after  the 
date  of  the  will,  or  by  the  testator's  own  act  in  the  ordinary 
course  of  his  affairs,  or  in  the  management  of  his  property,  and 
I  think  thai;  a  devise  to  such  person  as  may  be  the  testator's 
partners  or  the  disponees  of  his  business  may  be  good. 

The  other  objection  is,  that,  even  if  such  a  devise  may  be 
sustained,  as  not  infringing  the  provisions  of  the  Statute  of 
Frauds,  the  devise  is  void  for  uncertainty ;  and  for  the  purpose 
of  considering  this  objection,  we  must  look  at  the  facts.  The 
will  was  dated  the  11th  of  September,  1832,  and  the  Master  by 
his  report  finds,  "  That  after  the  death  of  the  said  John  Dialls 
Innell,  which  happened  on  or  about  the  6th  day  of  February,  1883, 
and  up  to  the  Ist  day  of  April,  1883,  the  trade  or  business  of  a 
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Stubbb      varnish  or  colour  maker  hereinbefore  mentioned,  was  carried  on 
Sasoox.      by  the   testatrix  in   partnership  with  the  defendants,  Charles 
NoUoth   Stubbs,   Samuel   Silver,  and   Thomas   Gookes,  in   the 
shares  and  proportions,  and  under  the  circumstances,  and  in 
manner  hereinbefore  mentioned.     And  that,  at  the  date  of  the 
[  •270  ]       testatrix's  will  in  the  pleadings  mentioned,  namely,  on  *or  before 
the  11th  day  of  September,  1832,  and  to  the  time  of  the  death 
of  the  said  John  Dialls  Innell  hereinbefore  mentioned,  he,  the 
said  John  Dialls  Innell,  was  a  partner,  and  jointly  entitled  to 
or  interested   in   the    said    trade    or   business   with   the  said 
testatrix,  and  the  said  Charles  NoUoth  Stubbs,  Samuel  Silver, 
and  Thomas  Cookes,  in  the  same  proportionate  share  as  the 
three  last-named  defendants ;  and  that,  on  and  from  the  1st 
day  of  April,  1833,  when   the  said  partnership  between  the 
testatrix  and  the  said  Charles  NoUoth  Stubbs,  Samuel  Silver, 
and  Thomas  Cookes  was  dissolved,  as  hereinbefore  mentioned, 
and  up  to  the  time  of  the  decease  of  the  testatrix,  the  said  trade 
or  business  was  continued  and  carried  on  by  or  in  the  names  of 
the  said  defendants,  Samuel  Silver  and  Thomas  Cookes,  and  the 
said  Ann  Abigail  Innell  and  John  Ives,  in  partnership  together ; 
and  that  such  last-named  parties  were,  from  the  1st  day  of  AprU, 
1833,  interested  therein  in  equal  shares  and  proportions ;  and 
that,  on  the  1st  day  of  April,  1833,  or  between  that  time  and  the 
17th  day  of  AprU,  1833,  (the  day  of  the  death  of  the  testatrix,)  she, 
the  testatrix,  in  manner  and  under  the  circumstances  herein- 
before mentioned,  disposed  of  the  said  trade  or  business,  or  of 
her  share  or  interest  therein,  to  or  in  favour  of  the  said  Samuel 
Silver,  Thomas  Cookes,  Ann  Abigail  Innell,  and  John  Ives ;  and 
that  the  said  Samuel  Silver,  Thomas  Cookes,  Ann  Abigail  Innell, 
and  John  Ives  were,  from  the  1st  day  of  April,  1833,  and  up  to  the 
time  of  the  death  of  the  testatrix,  entitled  to  and  interested  in 
the  capital  and  stock  employed  in  such  trade  or  business,  and 
in  the  debts  belonging,  due,  or  owing  thereto,  accrued  on  and 
subsequently  to  the  1st  day  of  April,  1833,  except  so  far  as  the  said 
Samuel  Silver,  Thomas  Cookes,  Ann  Abigail  Innell,  and  John 
Ives  became  accounting  parties  as  debtors  to  the  testatrix,  or 
her  estate,  in  respect  of  such  part  of  the  stock  in  trade  of  the 
[  *27  ]        then  *late  partnership  or  of  the  testatrix,  as  the  last-named 
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partieB  possessed  or  retained  beyond  the  amount  or  value  of      stubbs 
1,000/.  as  hereinbefore  mentioned."  Sargon. 

The  result  is,  that  the  testatrix  had  no  partners  in  her 
business  at  the  time  of  her  death ;  but  that,  at  that  time,  she 
had  disposed  of  her  business,  and  the  persons,  to  whom  she  had 
disposed  of  it,  were  8amuel  Silver,  Thomas  Gookes,  Ann  Abigail 
Innell,  and  John  Ives.  And  I  think  that  these  are  the  persons 
amongst  whom  the  trustees  are  to  divide  the  property  in  such 
shares  as  they  may  deem  advisable. 

The  third  and  last  remaining  question  under  the  will  is, 
whether  Charles  Nolloth  Stubbs,  one  of  her  nephews,  is  to  have 
one  sixteenth,  or  only  half  of  one  sixteenth  share  of  the  residuary 
personal  estate.  [After  stating  the  residuary  bequest  in  the 
will,  his  Honour  said :]  Charles  Nolloth  Stubbs  is,  by  the  name  [  272  ] 
of  Charles  Stubbs,  excluded  from  more  than  one  half  of  the 
shares  of  other  nephews  and  nieces ;  but  the  words  of  the 
testatrix  are  such  as  to  shew,  that  she  intended  to  exclude  only 
those  who  took  beneficial  interests  in  the  freehold  and  leasehold 
property  in  Queen  Street  and  Maiden  Lane.  Charles  was  not 
one  of  those,  and  it  appears  to  me  that  this  a  case  in  which,  to 
give  effect  to  the  plain  intention,  the  *word  "  and  "  may  be  read  [  •273  ] 
as  **  or  "  in  the  exception ;  and  if  this  be  done,  Charles  will  be 
entitled  to  one  sixteenth. 

The  last  question  in  the  cause  relates  to  the  2,000Z.,  payable  on 
the  promissory  note  of  Messrs.  Fuller. 

[His  Lordship  stated  the  facts  as  to  the  promissory  note,  and 
read  the  letter  dated  the  7th  of  September,  1882.] 

Upon  the  construction  of  this  letter,  I  am  of  opinion  that  the 
promissory  note  was  not  indorsed*  and  delivered  to  Mrs.  Sargon, 
as  a  free  gift  for  her  own  personal  use,  but  for  the  purpose  of  the 
money,  secured  by  it,  being  disposed  of  by  Mrs.  Sargon  to  such 
parts  or  members  of  the  testatrix's  family  as  were  intended  to  be 
thereby  designated. 

Unfortunately  the  letter  is  so  expressed,  that  the  objects 
cannot,  from  the  words  of  it,  be  ascertained ;  and  thinking  the 
trost  too  indefinite  for  the  Court  to  act  upon,  I  am  of  opinion 
that  the  2,0002.  must  be  treated  as  part  of  the  testatrix's 
personal  estate. 
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stubbs  This  decision  was  appealed  from  on  the  first,  second,  and 

saroon.  fourth  points,  and  aflSrmed,  upon  each  of  those  points,  by  the 
Lord  Chancellor  [as  reported  in  3  Mylne  &  Craig,  at  p.  507.  . 
In  addition  to  the  facts  stated  in  the  report  below,] 
[  3  My.  &  Cr.  It  is  also  to  be  mentioned,  that,  by  a  circular  letter  of  the  1st 
of  April,  1833,  the  testatrix  notified  to  her  customers  her  retire- 
ment from  business,  and  recommended  her  surviving  nephews, 
and  the  widow  of  her  deceased  nephew,  Mr.  Innell,  as  her 
successors.  These  persons  were  Samuel  Silver,  Thomas  Cooke, 
John  Ives,  and  Ann  Abigail  Innell,  widow  of  John  Dialls  Innell. 
The  testatrix  died  on  the  17th  of  April,  1883. 

1838.        The  Lord  Chancellor  : 

-iL '  Three  questions  were  raised  on  this  appeal.     The  first  was, 

whether  the  furniture  and  effects  in  the  copyhold  premises  were 
bequeathed  with  the  copyhold  premises  for  the  benefit  of  the 
parties  to  whom  the  copyhold  premises  were  devised  ?  I  think 
not.  They  are  included  in  the  devise  to  the  trustees ;  but  the 
trusts  are  declared  only  of  "  the  hereditaments  aforesaid,"  and 
of  "  the  rents,  issues,  and  profits  thereof ;  "  and  the  power  of 
sale  is  given,  not  to  the  personal  representatives,  but  to  the  heirs 
[  •510  ]  and  assigns  of  the  survivor  of  the  trustees.  It  is  *probable  that 
the  testatrix  intended  that^the  furniture  and  effects  should 
accompany  the  copyholds ;  but  she  has  omitted  to  declare  such 
to  be  her  intention.  I  am  therefore  of  opinion  that  they  are  not 
included  in  the  gift. 

The  second  question  is,  whether  the  ultimate  devise  of  the 
premises  in  Little  Queen  Street  be  void,  either  under  the  Statute 
of  Frauds,  or  for  uncertainty  ? 

[Upon  this  point,  also,  the  Lord  Chancellor  concurred  in 
the  decision  of  the  Master  of  the  Rolls,  saying:] 

[  612  ]  I  think  the  objection  upon  the  ground  of  the  Statute  of  Frauds 

cannot  be  supported. 

[  513  ]  Then  as  to  the  uncertainty,  I  think  the  facts  stated  in  the 

Master's  report  clearly  bring  the  parties  within  the  description 
in  the  will.  The  testatrix,  being  desirous  of  herself  retirinj^ 
from  business,  and  having  nephews  and  nieces,  some  of  whom 
had  been  her  partners,  gives  up  the  business  to  four,  some  of 
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whom  had   been    her  partners,   and   others   whom    she    then      Stubbs 
introduced,  and  gives  to  the  four  stock  in  trade  to  the  amount  of     sargon. 
1,0001. ;  and,  by  circulars,  introduces  to  her  former  connection 
these  four   persons,   whom   she   calls  her  successors.      These 
certainly  are  persons  to  whom  she  had  disposed  of  her  business 
within  the  meaning  of  the  will. 

Another  question  of  some  difi&culty  remains ;  namely,  as  to 
the  2,000/.  This  sum  was  due  upon  a  promissory  note  of  other 
persons,  having  two  years  to  run.  The  testatrix  specially 
indorsed  it  to  Sarah  Sargon,  a  married  woman,  for  her  sole 
use  and  benefit,  independent  of  her  husband,  for  the  express 
purpose  of  enabling  her  to  present  to  either  branch  of  the 
testatrix's  family,  any  portion  of  the  principal  or  interest 
thereon,  as  she  might  consider  most  prudent.  It  was  not 
contended  that  this  constituted  a  trust  which  could  be  executed. 
It  was,  therefore,  either  an  absolute  gift  to  Mrs.  Sargon,  or, 
being  for  a  purpose  which  fails,  it  reverts  to  the  original  owner, 
and  so  constitutes  part  of  her  estate.  Except  for  the  words 
"  her  sole  use  and  benefit,"  this  would  have  been,  no  doubt,  an 
assignment  for  the  express  purpose  of  enabling  the  assignee  to 
bestow  the  property  upon  another,  and  would  hardly  be  contended 
to  be  a  gift  for  her  own  benefit.  It  is  to  be  observed  that  the 
words  are  not  **  for  her  own  use  and  benefit,"  as  in  Wood  v. 
Cox{i),  which  was  referred  to,  but  "  for  her  sole  use  and  benefit, 
independent  of  her  husband,"  apparently  meaning  not  to  describe 
an  *extent  or  quality  of  beneficial  interest,  but  to  mark  the  [  'Sii  ] 
character  in  which  the  donee  was  to  hold  the  property,  namely, 
as  a  feme  sole,  and  not  as  dependent  upon  her  husband.  The 
latter  part  of  this  paper  strongly  confirms  the  character  of  trusty 
which  I  think  belongs  to  the  part  I  have  already  considered.  It 
provides  that  in  the  event  of  the  death  of  Mrs.  Sargon,  the  author 
of  the  gift  by  that  ^'bequest"  empowered  her  to  dispose  of  the 
said  sum  of  2,000i.  and  interest,  by  will  or  deed,  to  those  of  either 
branch  of  the  family  she  might  consider  most  deserving.  If  the 
gift  had  been  intended  fop  the  benefit  of  Mrs.  Sargon,  with  only  . 
an  intimation  of  a  wish  in  favour  of  others,  not  amounting  to  a 
trust,  this  power  to  dispose  of  it  by  deed  or  will  was  wholly 

(1)  2  My.  &  Or.  684. 
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useless,  being  necessarily  incident  to  the  gift ;  but,  if  Mrs. 
Sargon  was  to  be  merely  the  donee  of  a  discretionary  power 
in  favour  of  others — the  mere  depository  of  a  discretion  to  be 
personally  exercised — then  it  was  natural  and  proper  to  specify 
that  such  power  and  discretion  might  be  exercised  by  deed  or  will. 

I  thought  that  the  gift  in  Wood  v.  Cox  was  not  a  gift  upon  trust, 
but  a  gift  subject  to  a  charge.  This,  on  the  contrary,  I  think  is 
a  gift  upon  trust;  and  that — the  trust  failing, — the  property 
constitutes  part  of  the  testatrix's  estate. 

The  revoked  codicil  of  1829,  stated  in  the  report,  cannot,  I 
think,  be  looked  at  for  the  purpose  of  construing  this  instrument 
of  1832. 

The  result  is,  that  I  concur,  as  to  all  the  points  objected  to,  in 
the  judgment  of  the  Master  of  the  Rolls. 

The  petition  of  appeal  must  therefore  be 

Dismissed  with  costs. 


1888. 
March  20,  21. 

Roll*  CmH. 

Lortl 
Langdale, 

M.R. 

[274] 


HARCOURT  V.  MORGAN. 

(2  Keen,  274—275.) 

A  testator  gave  to  W.  H.  and  M.  H.  the  amount  of  the  bond  he  held 
for  1,000/. ;  when  they  got  the  principal  money  paid  to  them,  they  then 
to  give  their  uncle  J.  B.  the  sum  of  50/.,  and  also  their  father  and  mother 
the  sum  of  50/.  each,  arising  from  the  bond : 

Held,  that  W.  H.  and  M.  H.  were  entitled  to  the  interest  accrued  due 
upon  the  bond  in  the  lifetime  of  the  testator,  as  well  as  to  the  principal. 

Charles  Harcourt,  by  his  will,  dated  the  30th  of  April,  1829, 
gave  and  bequeathed  to  his  friends,  Sir  John  Garr,  and  James 
Morgan,  their  executors,  administrators,  and  assigns,  all  his 
leasehold  and  personal  property,  bonds,  bills,  goods,  and  chattels, 
to  hold  the  same  upon  trust  to  pay,  out  of  the  rents  of  the  lease- 
hold premises,  the  annuities  in  the  will  mentioned ;  and  upon 
trust  to  pay  the  remainder  of  the  rents,  interest,  dividends,  and 
produce  of  the  trust  funds,  towards  the  maintenance  and  educa- 
tion of  his  son,  Charles  Harcourt,  till  he  should  attain  the  age  of 
twenty-five  years;  and  upon  his  attaining  the  age  of  twenty- 
five  years,  to  pay,  assign,  and  transfer,  all  the  leasehold  and 
personal  property,  subject  to  the  said  annuities,  to  his  son, 
Charles  Harcourt,  his  executors,  administrators,  and  assigns. 
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And  the  testator  appointed  Sir  John  Carr  and  James  Morgan,    Harcoukt 
his  executors.  Mobqan. 

By  a  codicil,  dated  on  the  same  day  as  the  will,  the  testator, 
after  giving  certain  annuities  and  specific  legacies,  proceeded  as 
follows  :  *'  I  give  and  bequeath  to  my  good  friends,  William  Hall 
and  his  sister  Martha  Hall,  in  equal  shares,  the  amount  of  the 
bond  I  hold  from  Sir  James  (i)  Hoare,  Bart.,  for  1,0002.  (the  bond 
is  now  in  the  hands  of  Messrs.  Jones,  Lloyd,  &  Co.,  Lothbury), 
when  they  get  the  principal  money  paid  to  them,  they  then  to 
give  their  uncle,  Mr.  John  Burt,  the  sum  of  50Z.,  and  also  their 
father  and  mother  50Z.  each,  arising  from  the  bond  of  Sir  Joseph  (i) 
Hoare,  Bart. ;  all  that  remains  after  the  above  sums  are  paid,  in 
the  event  of  the  decease  of  my  son,  Charles  Harcourt,  before  he 
^attains  the  age  of  twenty-five  years,  I  give  to  my  executors,  [  ♦275  ] 
and  the  daughters  of  George  Oakley,  to  be  divided  equally 
between  them." 

The  question  was,  whether,  under  the  bequest  of  the  amount 
of  the  bond  given  by  the  codicil,  the  legatees  were  entitled  to  the 
interest  which  had  accrued  due  in  the  testator's  lifetime  upon 
the  bond,  as  well  as  to  the  principal ;  and  the  case  stood  over  for 
the  purpose  of  affording  an  opportunity  to  counsel  to  produce 
authorities  upon  the  point. 

Mr.  Kindersley,  on  the  following  day,  mentioned  Roberts  v. 
Kujin  (2),  where  Lord  Hardwicke  held  that  a  gift  of  200L, 
secured  by  a  mortgage,  passed  the  principal  only  ;  and  observed 
that  if  a  man  gives  8002.  due  upon  a  bond  by  his  will,  this  does 
not  carry  the  interest  incurred  in  the  lifetime  of  the  testator, 
because  it  is  quite  doubtful  what  it  might  amount  to,  from 
the  uncertainty  the  time  the  testator  might  live  after  making 
his  will. 

Mr.  PemberUm  cited  Haivley  v.  Cutis  (3),  where  a  question  was 
raised  upon  the  following  bequest :  "  I  give  A.  300Z.  in  money, 
which  he  oweth  me  upon  bond ; ''  and  there  being  an  arrear  of 
interest  to  the  amount  of  20{.  at  the  date  of  the  will,  the  Court 
held  that  A.  was  entitled  only  to  the  principal ;  but  it  was  at  the 

(1)  *SVc.  (3)  2  Freem.  23. 

(2)  2  Atk.  116. 
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March  21. 


same  time  agreed  that,  if  the  words  had  been,  ''  I  give  A.  the 
debt  of  QOOl.  which  he  oweth  me,"  that  would  have  carried  the 
interest  as  an  appendant  to  the  debt. 

The  Master  of  the  Bolls  held  that  the  legatees  were 
entitled  to  the  arrear  of  interest  upon  the  bond,  as  well  as  to 
the  principal. 


1838. 
Feb,  1,  2. 
March  26. 

ItolU  Court. 

Jjord 
Langdale, 

M.R. 

[276] 


MCDONALD  V.  BRYCE. 

(2  Keen,  276—285,  517—520;  S.  C.  7  L.  J.  (N.  S.)  Ch.  173,  217.) 

A  testator  gave  the  residue  of  his  property  to  R.  S.,  the  eldest  son  of 
r.  S.,  upon  his  coming  of  age,  and  failing  him,  to  the  next  and  other  sons 
in  succession  of  P.  S.  who  should  attain  twenty-one  ;  and,  failing  the  male 
children  of  P.  S.,  to  the  legatees  named  in  the  residuary  clause.  And 
he  directed  his  executors  to  apply  the  dividends  of  his  residuary  property 
to  the  maintenance  of  R.  S.  during  his  minority,  and  of  the  other  sons 
in  succession  of  P.  S.  in  case  of  the  death  of  R.  S.  before  attaining  the 
age  of  twenty-one. 

R.  S.  survived  the  testator,  and  died  an  infant,  and  P.  8.,  who  watj  far 
advanced  in  years,  had  no  other  son. 

The  i)eriod  allowed  by  the  statute  for  the  accumulation  of  the  income 
of  the  residue  having  expired,  it  was  held  that  the  next  of  kin,  and  not 
the  residuary  legatees,  were  entitled  to  the  income  of  the  residue,  until 
the  contingency  upon  which  the  residue  was  given,  either  to  a  male 
child  of  P.  S.  or  to  the  legatees  named  in  the  residuary  clause,  should 
be  determined. 

Robert  Shawe,  by  his  will,  dated  the  20th  of  March,  1802,  after 
giving  legacies  to  the  daughters  of  Lewis  MTherson  therein 
named,  disposed  of  the  residue  of  his  property,  which  consisted 
wholly  of  personalty,  in  the  following  words  :  *'  The  residue  of 
my  property  I  will  and  bequeath  unto  Robert  Shawe,  the  eldest 
son  of  the  aforementioned  Peter  Shawe,  for  his  sole  use  and 
benelit,  upon  the  said  Robert  Shawe  his  coming  of  age ;  failing 
him,  to  the  next  male  child,  procreate  of  the  body  of  the  afore- 
said Peter  Shawe,  and  lawfully  begotten,  who  shall  attain  the 
age  of  twenty-one  years ;  failing  the  male  children  of  the  said 
Peter  Shawe,  lawfully  begotten,  to  the  aforementioned  legatees 
and  the  survivors  and  survivor  of  them  in  equal  proportions, 
viz..  Misses  Ann,  Margaret,  and  Elizabeth  MTherson,  and  Mrs. 
Christy  Grant,  Mrs.  Isabella  McDonald,  Mrs.  Mary  McDonald, 
and  Mrs.  Anny  McLean,  all  daughters  of  the  aforementioned 
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Lewis  MTherson,  Esq.,  of  Dalraddy,  North  Britain ;  their  M'Donald 
respective  shares  to  be  at  their  free  will  and  disposal.  And  bryce. 
whereas  the  aforesaid  Eobert  Shawe,  the  residuary  legatee 
named  by  this  will,  is  now  under  age,  I  do  constitute  and 
appoint  my  executors  Francis  Duncan  and  Alexander  Bryce,  and 
the  survivor  of  them,  guardians  and  guardian  of  the  said  child 
during  his  minority ;  and  my  will  is  and  *I  do  hereby  direct  [  '277  ] 
that  they  do  apply  the  dividends  arising  from  the  property 
l^longing  to  me,  which  may  remain  after  paying  the  different 
legacies  and  setting  apart  a  sufficient  sum  for  the  payment  of 
the  annuities  hereinbefore  bequeathed  with  my  funeral  expenses 
(my  debts  being  all  paid),  to  the  maintenance,  education,  and 
benefit  of  the  said  child,  as  they  shall  judge  most  advantageous 
for  him ;  and,  in  the  event  of  his  death  before  his  reaching  the 
age  of  twenty-one  years,  I  do  also  constitute  and  appoint  the 
said  Francis  Duncan  and  Alexander  Bryce,  and  the  survivors  of 
them,  to  be  guardians  and  guardian  to  the  male  child  lawfully 
begotten  of  the  aforesaid  Peter  Shawe,  who  may  succeed  according 
to  the  before-recited  disposition  in  this  my  said  last  will  and  testa- 
ment, with  power  to  the  said  Francis  Duncan  and  Alexander 
Bryce,  and  survivors  of  them,  or  guardians  and  guardfen,  to  apply 
the  dividends  aforesaid  to  the  purposes  above-mentioned." 

The  testator  died  on  the  11th  of  April,  1812,  leaving  the 
plaintiffs  Isabella  M'Donald,  Ann  M*Lean,  Ann  MTherson, 
Margaret  MTherson,  Elizabeth  Anderson  (in  the  will  named 
Elizabeth  M'Pherson,  spinster),  together  with  Christy  Grant  and 
Mary  McDonald,  all  daughters  of  Lewis  MTherson,  named  in 
the  residuary  clause,  surviving  him  ;  and  his  will  was  proved  by 
Alexander  Bryce  alone,  Francis  Duncan,  the  other  executor, 
having  renounced  probate  thereof. 

Itobert  Shawe,  the  son  of  Peter  Shawe,  in  the  will  named, 
died  in  the  month  of  August,  1814,  being  then  an  infant  of  the 
age  of  nine  years.  Peter  Shawe  had  no  other  child,  and  both 
he  and  his  wife  were  of  a  very  advanced  age. 

The  bill  was  filed  by  the  plaintiffs  against  the  executor,  and       [  278  ] 
the  respective  personal  representatives  of  Christy  Grant  and 
Mary  McDonald,  who  both  survived  the  testator ;  and  it  prayed 
that  the  residue  of  the  personal  estate  of  the  testator  and  of  the 


256  1838.     CH.     2  KEEN,  278—280.  [b.r. 

M'DoNALD  accumulations  thereof  might  be  ascertained  and  declared ;  and 
bbtce.  that  it  might  be  declared,  that  in  default  of  any  male  issue  of 
Peter  Shawe  lawfully  begotten,  who  should  live  to  attain  the  age 
of  twenty-one  years,  the  plaintiffs,  as  the  surviving  legatees  of 
the  residue,  were  entitled  thereto  in  equal  shares,  and  that,  in 
the  meantime,  and  until  any  male  child  of  Peter  Shawe  should 
be  born,  the  plaintiffs  were  entitled  to  have  the  dividends, 
interest,  and  produce  of  the  residue  paid  and  applied  to  their 
use  and  benefit.  And  that,  as  soon  as  it  should  be  ascertained 
that  there  could  be  no  person  entitled  to  the  residue,  as  a  male 
child  of  Peter  Shawe,  lawfully  begotten,  the  whole  of  the  residue, 
and  the  accumulations  thereof,  might  be  paid  to  and  divided 
among  the  plaintiffs  in  equal  shares. 

The  next  of  kin  of  the  testator  living  at  his  death,  or  their 
representatives,  were  brought  before  the  Court  by  a  supple- 
mental bill. 

The  question  in  the  cause  was,  whether  the  income  of  the 
testator's  residuary  estate,  and  of  the  accumulations,  from  the 
time  at  which  accumulation  was  made  void  by  the  statute  until 
the  contingency  should  be  determined,  belonged  to  the  legatees 
named  in  the  residuary  clause,  or  to  the  next  of  kin. 

Mr.  Pemberton  and  Mr,  Stnart,  for  the  plaintiffs  : 
[  270  ]  *     *     The  law  has  said  that  accumulation  shall  cease  after 

the  lapse  of  twenty-one  years  from  the  death  of  the  testator,  and 
that  the  residuary  legatees  shall  not  take  the  income  after  that 
time  in  the  form  of  accumulation ;  but  it  leaves  the  residuary 
gift  untouched,  and  the  residuary  legatees  are  the  persons  to 
whom  the  income  would  go,  if  the  trust  for  accumulation  were 
[  280  ]  struck  out,  as  the  statute  requires.  *  *  The  right  of  the 
plaintiffs  to  receive  the  income  of  the  residue,  and  of  its  lawful 
accumulations,  may  be  devested  by  the  birth  of  a  son  of  Peter 
Shawe,  though,  considering  the  age  of  Peter  Shawe,  that  is 
a  very  remote  possibility ;  but,  until  it  shall  be  so  devested,  it 
is  an  immediate  vested  interest. 

Mr.  Mylne  for  the  defendants,  the  representatives  of  the 
deceased  residuary  legatees. 
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Mr.  Tinnei/,  Mr.  Lnvat,  Mr.  RomUIjf,  and  Mr.  Koc,  for  the 
next  of  kin  : 

*  *  Had  the  Thellusson  Act  never  passed,  the  ultimate 
disposition  of  the  income  of  the  residue,  and  of  its  accumulations 
beyond  the  twenty-one  years,  must  have  continued  in  abeyance, 
like  the  accumulated  income  for  the  twenty-one  years,  and  the 
whole  would  have  gone  either  *to  a  son  of  Peter  Shawe,  or  to 
the  plaintiffs,  upon  the  death  of  Peter  Shawe  without  male  issue. 
The  Act  has  declared  that  the  surplus  accumulation  is  unlawful, 
and  that  the  income  from  the  period  at  which  accumulation 
must  cease,  until  the  contingent  event  shall  be  determined,  shall 
go  to  the  persons  who  would  have  been  entitled  to  receive  it, 
if  no  accumulation  had  been  directed  or  implied.  There  is  in 
this  will  no  express  direction  for  an  unlawful  accumulation ;  but 
it  18  sufficient  that  there  is  a  direction  which  was  capable,  in 
certain  events,  of  exceeding  the  limits  prescribed  by  the  statute, 
and  which  has,  in  the  event  that  has  actually  happened,  exceeded 
those  limits:  Shaw  v.  Rhodes  (l).  *  *  We  admit  that  the 
plaintiffs  take  a  vested  interest  for  the  purpose  of  *transmission 
to  their  representatives,  if  Peter  Shawe  should  die  without 
leaving  a  son,  but  not  for  the  purpose  of  immediate  enjoyment. 
The  residuary  gift,  supposing  it  to  be  unaffected  by  the  statute, 
would  give  the  plaintiffs  no  interest  for  the  purpose  of  enjoy- 
ment, until  the  contingency  is  determined.  How,  then,  can  it 
be  contended  that  the  statute,  which  makes  the  residuary  gift 
void  for  the  excess,  has  the  effect  of  placing  the  plaintiffs  in  a 
better  situation  than  they  would  have  been  had  it  left  the  gift 
untouched,  and  of  giving  them  a  vested  interest  for  the  purpose 
^f  immediate  enjoyment  ?    ♦     *     ♦ 

Mr.  Spurrier,  for  the  executor. 

Mr.  PembertoTiy  in  reply. 

The  Masteb  of  the  Bolls  (after  stating  the  facts) : 

As  the  gift  to  the  daughters  of  Lewis  MTherson  was  made 
contingent  upon  the  failure  of  male  children  of  Peter  Shawe, 


(1)  43  B.  B.  161  (1  My.  &  Or.  133). 


M'DONALD 
V. 

Bbyce. 


[  ♦281  ] 


[  •282  ] 
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M*DoNALD  and  Peter  Shawe  is  still  living,  and  may  have  sons,  it  has  been 
Bbyob.  considered  that  the  income  of  the  *re8idue  of  the  testator's  estate 
[  'SHs  ]  ought  to  be  accumulated  for  the  benefit  either  of  a  male  child  of 
Peter  Shawe,  if  he  should  come  into  esse,  or  of  the  daughters 
of  Lewis  M'Pherson,  if  Peter  Shawe  should  die  without  having 
a  son.  And  accordingly  such  accumulation  is  stated  to  have 
been  made  as  long  as  the  statute  of  39  &  40  Geo.  III.  c.  98, 
would  permit ;  and,  the  period  of  accumulation  allowed  by  the 
statute  having  expired,  the  question  is  to  whom  the  income  of 
the  residue  of  the  testator's  estate,  and  of  the  accumulations 
thereof  lawfully  made,  is  to  be  paid,  until  it  shall  appear  that 
Peter  Shawe  has  not  a  son  to  take  the  residue  with  those 
accumulations  which,  if  there  be  no  such  son,  will  clearly  belong 
to  the  daughters  of  Lewis  M*Pherson. 

Now  the  statute  which  forbids  any  one  to  dispose  of  property 
by  will,  so  that  the  income  thereof  may  accumulate  for  more 
than  twenty-one  years  from  the  death  of  the  testator,  provides, 
that  in  every  case  where  any  accumulation  shall  be  directed 
otherwise  than  as  aforesaid,  such  direction  shall  be  void,  and 
the  **  profits  and  produce  of  the  property,  directed  to  be  accumu- 
lated, shall,  so  long  as  the  same  shall  be  directed  to  be 
accumulated  contrary  to  the  provisions  of  the  Act,  go  to  and  be 
received  by  such  person  or  persons  as  would  have  been  entitled 
thereto,  if  such  accumulation  had  not  been  directed." 

The  plaintiffs  in  this  cause  are  four  of  the  daughters  of  Lewis 
MTherson ;  and  they,  together  with  some  of  the  defendants  in 
the  same  interest,  contend  that,  until  the  contingency  shall  be 
determined,  the  income  of  the  residue,  and  of  its  lawful  •accumu- 
lations, belongs  to  them.  The  gift  to  the  daughters  of  Lewis 
MTherson  is,  indeed,  a  contingent  executory  bequest,  and  may 
be  defeated  by  a  son  of  Peter  Shawe;  yet  it  is  a  right  w^hich 
[  *284  ]  *  vested  in  them,  so  as  to  be  transmissible  to  their  representatives ; 
and  that  right  is  only  prevented  from  being  an  absolute  interest 
by  the  possibility  of  a  son  of  Peter  Shawe  coming  into  ease. 
It  is  only  with  reference  to  this  possibility  that  a  direction  to 
accumulate  is  in  this  case  implied.  If  there  were  no  such 
possibility,  there  would  not  only  be  no  implication  of  a  direction 
to  accumulate,  but  the  daughters  of  Lewis  MTherson  would  be 
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entitled  to  the  immediate  enjoyment.     And  it  is  argued  that,     M' Donald 

the  implied  direction  to  accumulate  being  rendered  void  by  the       bbyce 

statute,  the  law  gives  the  enjoyment  to  the  legatee  whose  right 

is  vested,  though  subject  to  be  devested  by  a  subsequent  event ; 

and  that  with  this  the  statute  concurs  in  giving  the  income  to 

the  persons  who  would  have  been  entitled  to  it,  if  theje  had 

been  no  accumulation  directed. 

It  is  true  that,  if  there  be  a  gift  of  a  legacy  for  life,  with 
a  contingent  executory  bequest  over,  the  contingent  gift  over  is 
held  to  vest  in  right,  though  it  does  not  in  possession  :  Barnes  v. 
Allen  (1).  It  is  true,  also,  that,  where  there  is  an  immediate 
gift  of  a  legacy,  with  a  gift  over  if  the  legatee  die  under  twenty- 
one,  the  first  legatee,  taking  an  immediate  vested  interest, 
though  subject  to  be  devested,  is  entitled  to  the  income  until  the 
event,  upon  which  the  devesting  is  to  happen,  shall  take  place. 
But  in  this  case  it  is  only  upon  the  failure  of  male  issue  of 
Peter  Shawe  that  anything  is  given  to  the  daughters  of  Lewis 
MTherson ;  and,  until  that  event  happens,  they  can  take 
nothing  in  possession,  though  they  may  have  a  vested  right 
to  a  contingent  interest,  and  that  right  may  be  transmissible  to 
their  representatives. 

In  the  present  state  of  things  nothing  is  given  for  immediate  [  285  ] 
enjoyment.  The  income  of  the  residue,  and  of  its  lawful 
accumulations,  is  not  given  by  the  will  at  all,  if  not  given  by 
the  residuary  clause ;  and,  if  given  by  the  residuary  clause,  is 
made  void  by  the  statute,  and  so  becomes  a  portion  of  the 
residue,  undisposed  of  by  the  will,  and,  under  these  circumstances, 
it  appears  to  me  that  it  belongs  to  the  next  of  kin. 

[On  a  subsequent  day  the  Master  of  the  Bolls  held  that  the       juit/  3. 
unapplied  income  which  had  arisen  during  the  life  of  the  infant        rTTTi 
Robert  Shawe  also  constituted  part  of  the  residue  (2  Keen,  520), 
bat  as  that  income  was  expressly  appropriated  to  the  infant  by 
the  will,  the  decision  is  not  consistent  with  modem  authorities. 

-0.  A.  S.] 

(1)  1  Br.  C.  C.  181. 
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1838.  JONES  V.  WYSE. 

Jan,  11,  18. 

(2  Keen,  285—292 ;  S.  C.  7  L.  J.  (N.  S.)  Ch.  107 ;  2  Jur.  44.) 

Bolls  Court.  XT  1..     ,  .  ,   , 

l^^  Held,  that  a  person,  entitled  to  an  interest  m  property,  subject  to  a 

Langdalb,  limitation  over,  in  the  event  of  his  attempting  to  aliene  or  incumber  the 

M.R.  income,  may  make  inquiries,  and  take  advice  whether  he  can  sell  or  not, 

[  285  ]  and  do  acts  indicative  of  his  wishes  on  the  subject,  without  giving  effect 

to  the  limitation  over. 

Under  several  deeds,  which  were  set  forth  in  the  pleadings, 
the  real  and  personal  property  therein  comprised  was  vested  in 
trustees,  in  trust  for  Samuel  Purefoy  Harper,  for  his  life,  with 
remainder  to  Elizabeth  Harper,  who  survived  Samuel  Purefoy 
Harper,  for  her  life,  with  remainder  to  her  two  daughters,  Mary 
Jones  and  Louisa  Jacques  Purefoy  Harper,  in  such  manner  as 
she  should  appoint;  and,  in  default  of  appointment,  equally 
between  them. 

[By  a  marriage  settlement  dated  the  5th  day  of  September, 
[  286  1  1824,]  and  made  between  Robert  Trasler  Scarborough  of  the 
first  part,  Louisa  Purefoy  Jacques  Harper  of  the  second  part, 
and  Henry  Richard  Harper  and  William  Wyse  of  the  third 
part ;  [certain  property  belonging  to  Louisa  Harper  was  vested 
in  trustees,  on  trust,  as  to  the  real  estate,  to  pay  the  rents  to 
her  for  her  life,]  and,  after  her  death,  to  pay  the  same  to  Robert 
Trasler  Scarborough,  [her  intended  husband,]  until  he  should 
become  bankrupt  or  insolvent,  or  a  commission  of  bankrupt 
should  issue  against  him,  or  he  should  take  the  benefit  of  any 
Act  or  Acts  for  the  relief  of  insolvent  debtors,  or  he  should  sell, 
aliene,  and  charge,  or  incumber  the  said  rents  or  profits,  or  any 
part  thereof,  by  way  of  anticipation,  or  attempt  or  agree  so 
to  do,  or  should  die,  whichever  of  the  said  events  should  first 
happen ;  and  from  and  after  the  happening  of  any  one  of  the 
said  events,  and  the  failure  or  determination  of  the  trust  before 
declared  for  Louisa,  upon  trust  for  the  benefit  of  the  children 
of  the  marriage;  and,  in  default  of  such  issue,  in  trust  for 
Louisa  and  the  heirs  of  her  body ;  and,  in  default  of  such  issue, 
in  trust  for  the  children  of  Mary  Jones ;  and  there  was  a  corre- 
sponding trust  as  to  such  part  of  the  trust  fund  as  consisted 
of  personal  estate. 

The  marriage  took  effect,   and  there  was  no  issue  of  the 
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marriage  ;  and  Louisa  Purefoy  Jacques  Scarborough  died  in  the  Jones 
month  of  December,  1826,  leaving  her  husband  surviving  her.  wysii:. 
Elizabeth  Harper,  the  tenant  for  life,  died  in  March,  1882. 

The  bill  was  filed  by  WilUam  Jones  and  Mary  his  wife,  and 
the  children  of  Mary  Jones,  against  William  Wyse,  Bobert 
Backnell,  and  Eob^rt  Trasler  Scarborough.  It  charged  that  the 
defendant,  Robert  Trasler  Scarborough,  *had  become,  and  was  L  •287  ] 
insolvent,  and  was  insolvent  in  the  lifetime  of  Elizabeth  Harper ; 
and  that,  in  her  lifetime,  he  attempted  to  sell  his  reversionary 
interest  in  the  trust  property,  by  way  of  anticipation ;  and  that, 
by  reason  thereof,  he  committed  a  forfeiture,  and  the  trusts,  by 
the  settlement  declared  in  his  favour,  ceased  and  determined, 
[and  the  plaintiffs  claimed  consequential  relief]. 

The  defendant  Scarborough  admitted  that  he  was  arrested  [  288  ] 
for  debt,  and  was  imprisoned  in  the  Fleet  from  May,  1830,  to 
March,  1881 ;  and  that  several  of  his  creditors  executed  a  letter 
of  licence,  dated  the  28rd  day  of  December,  1881 ;  but  he  denied 
that  he  was  ever  insolvent,  or  that  he  ever  compounded  with  his 
creditors,  or  that  he  ever  attempted  to  sell  or  incumber  his 
interest  in  the  trust  property. 

The  plaintiffs  examined  witnesses,  and  produced  several 
letters ;  and,  from  the  evidence,  it  appeared  that  the  defendant 
Scarborough  did  endeavour  to  raise  money  by  sale  or  mortgage 
of  his  interest  in  the  trust  property,  and  was  prevented  from 
doing  so  only  by  the  terms  in  which  the  settlement  was  expressed ; 
and  that  he  never  executed  any  instrument  purporting  to  be  a 
sale  or  charge,  or  an  agreement  to  sell  or  charge  the  property, 
because  the  persons  with  whom  he  treated,  having  become 
acquainted  with  the  terms  of  the  settlement,  refused  to  proceed 
in  the  treaty  for  the  sale  or  charge. 

J/r.  Spence  and  Mr.  Geldart,  for  the  plaintiffs.     ♦     *     ♦ 

Mr.  Tinney,  for  the  defendant  Scarborough  :  [  289  ] 

*     *     His  interest  was  to  commence  at  the  decease  of  the 
tenant  for  life,  and  to  continue,  until  he  should  commit  any  of 
'the  acts  afterwards  enumerated.     Now,  he  had  done  none  of       [  *290  ] 
the  acts  so  enumerated  after  the  death  of  Mrs.  Harper ;    and 
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Jones  indeed  almost  the  whole  of  the  evidence  applied  to  acts  done 
Wysk.  previously  to  the  month  of  Maich,  1882.  *  *  A  mere  attempt 
to  aliene  or  incumber,  not  followed  by  any  actual  alienation  or 
incumbrance, — an  attempt,  which  has  not  succeeded,  and  which 
is  not  carried  out  by  any  solemn  act,  such  as  an  assignment 
of  the  property,  furnishing  evidence  of  the  intention, — cannot 
create  a  forfeiture,  for  otherwise  a  mere  doubt  or  desire,  on  the 
part  of  a  person  entitled  to  property,  subject  to  such  a  limitation 
as  the  present,  might  be  a  cause  of  forfeiture  ;  and  he  might  be 
deprived  of  his  property,  if  he  merely  took  professional  advice 
upon  the  question  whether  he  could  or  could  not  alienate 
I  his  interest. 

Mr.  Pemberton,  for  the  trustees : 

Sir  Anthony  Mildmay's  case  (i)  is  an  express  authority  to  shew 
that  a  forfeiture  cannot  be  created  by  a  mere  attempt  to  aliene  ; 
it  is  there  said  that  **  non  definitiir  in  jure  quid  sit  conatus ;  and 
therefore  the  rule  of  law  decides,  that  non  efficit  conatus  nisi 
sequitur  effectus,  and  the  law  rejects  conations  as  things  uncertain 
[  •.yi  ]  which  cannot  be  put  in  issue.*'  It  was  held,  therefore,  that  *a 
proviso  restraining  Sir  Anthony  Mildmay  from  attempting  or 
going  about  to  aliene  the  estate  vested  in  him  was  inoperative. 
So,  in  Pierce  v.  Win  (2),  where  there  was  a  devise  to  one, 
and  the  heirs  male  of  his  body,  with  a  proviso  that,  if  he 
attempted  to  aliene,  his  estate  should  cease,  the  Court  held  the 
condition  void  ;  **  for  7ion  constat  what  shall  be  judged  an 
attempt,  and  how  could  it  be  tried.*'  Ware  v.  Cann  (3)  is  an 
authority  to  the  same  effect.     *    ♦     * 

Mr.  Spence,  in  reply. 

Jan.  IS.       The   Master  of  the  Bolls  (after  stating  the  facts  and  the 
effect  of  the  evidence) : 

It  is  argued,  on  the  part  of  the  plaintiffs,  that  the  conduct 
of  the  defendant  amounted  to  an  attempt  to  sell,  or  incumber, 

(1)  6  Co.  42  b.  (3)  34  B.  B.  469  (10  B.  &  C.  433). 

(2)  1  Veiitr.  321. 
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within  the  meaning  of  the  settlement,  and  that,  in  consequence        Jones 
thereof,  the  limitation  over  took  eflfect.     In   this  argument  I        wyse. 
cannot  concur.     It  appears  *to  me,  that  a  man,  entitled  to  such       [  '292  ] 
an  interest  and  subject  to  such  a  limitation  over,  may  desire  to 
sell,  make  inquiries,  and  take  advice,  whether  he  can  sell  or  not, 
and  do  various  acts  indicative  of  his  wishes  on  the  subject,  with- 
out giving  effect  to  the  limitation  over;   and,  without  saying, 
that  no  act  less  than  the  signature  of  an  instrument  purporting 
to  sell,  or  to  be  an  agreement  to  sell,  could  be  an  attempt  to 
sell  within  the  meaning  of  this  settlement,  I   think   that  the 
acts  done  by  the  defendant  in  this  case  do  not  amount  to  such 
an  attempt;  and  that  the  plaintiffs  fail  in  that  part  of  their 
argument. 

Upon  the  question  of  insolvency,  after  a  careful  perusal  of  the 
evidence,  I  think  that  it  is  to  some  extent,  but  not  conclusively, 
proved.  The  evidence  consists  in  some  degree  of  the  letters  and 
admissions  of  the  defendant ;  and  as  those  letters  and  admissions 
are  not  charged  in  the  bill,  the  defendant  has  had  no  opportunity 
of  explaining  them,  if  they  admit  of  explanation. 

It  was  argued,  for  the  defendant,  that,  whatever  evidence  of 
insolvency  there  might  be,  it  related  only  to  the  time  previous 
to  the  death  of  Mrs.  Harper ;  and  that  insolvency,  previous  to 
the  time  when  the  defendant  was  to  have  the  actual  enjoyment 
of  the  property,  would  not  give  effect  to  the  limitation  over.  I 
think  that  this  argument  is  not  sustained  by  the  language  of  the 
settlement ;  and,  if  it  were,  it  appears  to  me  that  the  evidence 
bears  upon  a  time  subsequent  to  the  death  of  Mrs.  Harper  in 
March,  1832. 

Conbidering  the  state  of  the  evidence,  I  think  it  necessary 
to  refer  it  to  the  Master  to  inquire  whether  the  defendant 
Scarborough,  subsequent  to  his  marriage,  in  the  pleadings 
mentioned,  and  when,  became  insolvent,  with  liberty  for  the 
Master  to  state  special  circumstances. 
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1837.  The  earl  of  WINCHELSEA  v.  GARETTY  (1). 

iVW.  20,  21.  ^    ^ 

1338.  (2  Keen,  293—312 ;  S.  C.  7  L.  J.  (N.  S.)  Ch.  99 ;  2  Jur.  367.) 

Jan,  2  J.  ^  person  domiciled  in  England,  who  was  indebted  in  money  upon  bond, 

ItulU  Qmrt  ^^^  intestate,  leaving  real  estate  in  Scotland,  and  the  bond  debts  were 

Loj.^  paid  by  the  heir  out  of  the  produce  of  the  real  estate  in  Scotland  : 

Langdale,  Held,  that  the  right  of  relief  or  demand  against  the  personal  estate, 

M.R.  which  by  the  law  of  Scotland  is  given  to  the  heir  who  has  paid  moveable 

[  298  ]  debts,  is  capable  of  being  made  available  in  England,  where  the  personal 
estate  is  the  primary  fund  for  the  payment  of  all  debts. 

This  cause  came  on  upon  exceptions  to  the  Master's  report, 
and  upon  a  petition;  and  the  question  was,  whether  the  debts 
of  Lady  Mary  Ker,  which  had  been  paid  by  her  co-heirs  out  of 
real  estate  in  Scotland,  ought  to  be  repaid  to  them  out  of  her 
personal  estate,  to  be  administered  in  England. 

Lady  Mary  Ker,  and  her  sister  Lady  Essex  Ker,  as  the  co-heirs 
of  the  Duke  of  Roxburghe,  were  entitled  to  certain  real  estates 
in  Scotland.  They  were  domiciled  in  England,  contracted  debts 
there,  and  executed  joint  and  several  bonds  for  securing  the 
payment  of  such  debts. 

In  March,  1818,  Lady  Mary  Ker  died  intestate.  Her  sister. 
Lady  Essex  Ker,  was  her  heiress-at-law  and  administratrix.  She 
entered,  as  she  was  entitled  to  do,  on  the  Scotch  estates,  but  did 
not  make  up  her  titles  to  them  according  to  the  forms  required 
by  the  law  of  Scotland. 

In  the  month  of  August,  1819,  Lady  Essex  Ker  executed  a 
testamentary  deed  of  disposition,  by  which  she  intended  to 
dispose  of  the  Scotch  real  estates  which  had  descended  to  her 
from  Lady  Mary  Ker ;  but,  as  she  did  not  make  up  her  titles  to 
those  estates,  the  same  were,  after  her  death  in  September,  1819, 
claimed  by  the  co-heirs  of  Lady  Mary  Ker,  the  Hon.  Henrietta 
Bellenden,  John  Bellenden  Ker,  and  John  Bulteel,  who  finally 
established  their  title  by  a  decision  of  the  House  of  Lords. 

Lady  Mary  and  Lady  Essex  Ker  had  personal  estates  in 
[  •294  ]  England,  and,  when  Lady  Essex  Ker  died,  there  *were  joint 
and  several  bonds  of  Lady  Mary  Ker  and  Lady  Essex  Ker 
remaining  unpaid. 

The  will  of  Lady  Essex  Ker  was  proved  by  the  late  Earl  of 

(1)  Harrison  v.  IlarrUin,  (1872)  L.  R.  8  Ph.  ;34!?,  VI  L.  J.  Ch.  495,  28  L.  T.  145. 
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\^chelsea,   and   Sir  Robert  Williams  Vaughan,   two  of  the  ThrEablof 

\^TTtff  HRT  RICA 

residuary    legatees  ;    and    they  filed    a    bill    against    another  «.. 

residuary  legatee,  against  the  Attorney-General  as  representing     cjabetty. 
charities,  and   against  the  co-heirs   for   the  establishment  of 
the  will,  and   the  due  administration  of  the  estate  of  Lady 
Essex  Ker. 

During  the  pendency  of  this  suit,  some  of  the  bond  creditors 
of  Lady  Mary  and  Lady  Essex  Ker  commenced  proceedings  in 
Scotland  to  recover  payment  of  their  demands  against  the 
co-heirs  of  Lady  Mary  Ker ;  and  thereupon  the  co-heirs  filed 
their  bill  against  the  executors  of  Lady  Essex  Ker,  who  had 
possessed  the  personal  estate  of  Lady  Mary  Ker,  praying  an 
account,  and  the  due  administration  of  that  estate,  and  of  the 
estate  of  Lady  Essex  Ker,  and  that  the  same  estates  might  be 
applied  in  discharge  of  such  of  the  debts  of  Lady  Mary  and 
Lady  Essex  Ker  as  were,  by  the  law  of  Scotland,  of  the  nature 
of  moveable  debts,  and  primarily  chargeable,  as  between  real 
and  personal  representatives,  upon  the  personal  estate,  and  for 
relieving  the  heirs  ;  and  that  the  heirs  might  have  the  benefit  of 
the  suit  instituted  by  the  Earl  of  Winchelsea  and  Sir  Robert 
Williams  Vaughan. 

The  causes  were  heard  together  on  the  18th  of  June,  1825, 
and  by  the  decree  it  was  directed  that  the  Master  should  take  an 
account  of  the  personal  estate  of  Lady  Essex  Ker,  and  of  her 
debts  and  legacies ;  and  also  an  account  of  the  personal  estate 
of  Lady  Mary  Ker  come  to  the  hands  of  Lady  Essex  Ker,  as  her 
administratrix.  And  the  Master  was  to  inquire  of  what  real 
estates  Lady  Essex  Ker  died  seised,  and  which  of  such  estates 
*pa8sed  by  her  will  or  deed  of  disposition ;  and  whether,  by  the  [  '^os  ] 
law  of  Scotland,  there  was  a  distinction  between  heritable  and 
moveable  debts,  as  to  the  payment  out  of  debtors'  real  and 
personal  assets  ;  and  whether,  by  the  law  of  Scotland,  any 
creditors  claiming  moveable  debts  being  paid  out  of  debtors' 
real  estate  in  Scotland,  or  by  the  heir  or  person  entitled  to  such 
real  estate,  the  heir  or  person  entitled  to  such  real  estate  was 
entitled  to  be  paid  the  amount  out  of  the  personal  estate,  regard 
being  had  to  the  domicile  of  the  debtor ;  and,  if  he  should  find 
Mich  right  to  exist  by  the  law  of  Scotland,  he  was  to  inquire 
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i-.  of  the  real  estates  in  Scotland  of  Lady  Mary  and  Lady  Essex 

Gabktty.     ggj.^  Qj,  jjy  ^YiQ  heir,  or  person  entitled  to  the  said  respective 
estates  in  Scotland. 

In  the  course  of  the  proceedings  by  the  creditors  in  Scotland, 
in  August,  1828,  being  three  years  after  the  date  of  the  decree, 
an  agreement  was  entered  into  by  the  heirs  of  Lady  Mary  Eer, 
and  Sir  Bobert  Williams  Yaughan,  for  the  sale  of  the  Scotch 
estates,  which  were  accordingly  sold  ;  and  a  sufficient  portion  of 
the  purchase-money  was  applied  in  payment  of  the  joint  and 
several  debts,  but  by  such  agreement  the  parties  reserved  their 
mutual  claims  of  relief  in  relation  thereto ;  and  in  1833  the 
heirs  commenced  an  action  of  relief,  in  the  Court  of  Session  in 
Scotland,  against  Sir  Robert  Williams  Vaughan,  the  surviving 
representative  of  the  Ladies  Ker,  and  insisted  that,  by  the  law 
of  Scotland,  he  was  bound  to  relieve  the  heirs  of  Lady  Mary  Ker 
of  her  personal  debts  paid  by  them,  and  therefore  prayed  that 
he  might  pay  to  them  one  half  of  the  sums  which  had  been  paid 
out  of  the  proceeds  of  the  freehold  estates  in  satisfaction  of  the 
joint   debts ;   and,  it   being  objected   that   the   heirs  were  not 

.  [  •296  ]  entitled  to  the  relief  prayed,  because  Lady  *Mary  Ker  died 
domiciled  in  England,  the  Lord  Ordinary,  in  February,  1834, 
directed  a  case  to  be  submitted  for  the  opinion  of  English 
counsel,  who,  upon  the  case  stated,  gave  their  opinion  that  the 
Scotch  heirs  were  entitled,  as  against  the  executor  and  residuary 
legatees  of  the  personal  estate,  to  claim  for  it  exoneration  from 
the  debts,  or  indemnity  against  them  to  their  whole  extent,  but 
not  so  as  to  disappoint  or  prejudice  any  legatee,  not  being  a 
residuary  legatee. 

Upon  consideration  of  this  opinion,  and  on  the  18th  of  June, 
1834,  the  Lord  Ordinary  found  Sir  Robert  Williams  Vaughan 
liable  in  relief  and  payment  to  the  heirs  as  libelled,  so  far  as 
personal,  to  the  extent  of  the  executory  funds  of  Lady  Mary  Ker, 
intromitted  with  by  Lady  Essex  Ker,  and  Sir  Robert  Williams 
Vaughan  ;  and  it  afterwards  appearing  that  there  was  a  balance 
of  1,499^.  3«.  0^(1.  arising  from  Lady  Mary  Ker's  estate,  and  that 
the  claims  of  the  heirs  against  that  estate  exceeded  that  sum, 
the  Court  of   Session,  on  the   11th  of  March,  1835,  decreed 
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against  Sir  Robert  Williams  Vaughan  for  payment  of  the  whole  ThkEaulof 
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balance  to  the  heirs.  r. 

Before  the  action  for  relief  in  Scotland  was  brought,  and  in     ^^k^ttv. 
1827,  the  opinion  of  Mr.  George  Joseph  Bell  was  asked  upon  the 
questions  of  Scotch  law,  which  were  mentioned  in  the  English 
decree ;  and  Mr.  Bell's  opinion  was  set  forth  in  the  Master's  report. 

After  the  termination  of  the  proceedings  in  Scotland,  another 
opinion  was  obtained  from  Mr.  Bell,  from  the  Lord  Advocate  Mr. 
John  Murray,  from  Mr.  Currie,  and  from  Mr.  Maitland ;  and  in 
conformity  with  these  opinions,  the  Master  found  by  his  separate 
report,  that  by  the  law  of  Scotland,  there  was  a  distinction 
between  heritable  and  moveable  debts,  as  to  the  payment  out 
of  the  debtor's  *real  and  personal  estates,  and  that,  by  the  law  [  •297  ] 
of  Scotland,  when  creditors  claiming  moveable  debts  are  paid 
out  of  the  debtor's  real  estate  in  Scotland,  or  by  the  heir  or 
person  entitled  to  such  real  estate,  the  heir,  or  person  entitled 
to  such  real  estate  is  entitled  to  be  repaid,  regard  being  had  to 
the  domicile  of  the  debtor. 

To  this  report  Sir  Robert  Williams  Vaughan,  the  surviving 
executor,  excepted,  on  the  ground  that  no  sufficient  evidence  was 
produced  to  the  Master  as  to  the  law  of  Scotland,  in  respect  to 
the  matters  directed  to  be  inquired  into  by  the  decree. 

Mr.  Pcmherton,  Mr,  Griffith  Richards,  Mr.  Hope,  and  Mr. 
Stuart,  in  support  of  the  exceptions.     *     *     * 

Mr.  Tinney  and  Mr.  Everett,  contra.     *     *     *  [  303  ] 

Mr.  Pemberton,  in  reply.  [  308  ] 

The  Master  of  the  Rolls  (after  stating  the  facts) :  1838. 

The  question  in  this  case  arises  upon  the  fact  that  the  debtor        — L 
was  not  domiciled  in  Scotland,  but  in  England;   and  it  was 
argued  both  as  a  question  of  general  law,  and  as  a  question  upon 
the  principles  of  Scotch  law. 

From  the  inquiry,  directed  by  the  decree,  it  seems  that  this 
Court  considered  that  the  question  was  to  be  determined  by 
the  law  of  Scotland;  and  from  the  inquiry  directed  by  the 
LoRi^  Obdinary  in  the  relief  suit  in  Scotland,  it  seems  that  the 
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The  Earl  of  Lord  Ordinary  considered  that  the  question  was  to  be  determined 
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by  the  law  of  England. 

By  the  law  of  England,  the  personal  estate  is  the  primary  fund 
for  the  payment  of  all  debts  contracted  by  the  deceased  person 
whose  estate  it  was. 

By  the  law  of  Scotland,  moveable  debts  are  primarily  and 
properly  chargeable  upon  the  personal  estate.  The  creditor 
may,  indeed,  enforce  payment  against  the  real  estate  in  the 
hands  of  the  heir ;  but,  if  he  does  so,  the  heir  is  entitled  to  relief 
against  the  executors  out  of  the  personal  estate ;  in  other  words, 
according  to  the  law  of  Scotland,  the  real  estate,  though  subject 
to  the  payment  of  moveable  debts,  is  only  a  subsidiary  fund 
for  the  purpose  of  payment.  Payment  by  the  heir  does  not 
extinguish  the  debt,  but  vests  in  him  a  right  to  recover  the 
amount  against  the  personal  estate,  and  constitutes  him  a 
[  •sou  ]  creditor  against  the  personal  estate  ;  and  whether  *he  can 
enforce  payment  against  the  personal  estate,  which  is  to  be 
distributed  according  to  the  laws  of  another  country,  which 
makes  the  personal  estate  the  primary  fund  for  the  payment  of 
debts,  is  the  question. 

Prima  facie  there  would  seem  to  be  no  difficulty ;  the  heir, 
having  by  the  law  of  the  country  in  which  the  land  lies,  a  right 
to  relief  or  exoneration,  would  seem  to  be  at  liberty  to  make  that 
right  available  in  a  country  where  the  personal  estate  is  the 
primary  fund  for  the  payment  of  all  debts. 

But  it  is  objected,  that,  in  all  the  opinions  upon  which  the 
finding  of  the  Master  rests,  it  has  been  assumed  that  the  law  of 
domicile  makes  no  difference,  whereas  it  is  clear  that  the  domicile 
determines  the  law  by  which  the  personal  estate  is  to  be  dis- 
tributed ;  and  that,  although  it  be  true  that  in  England  the 
personal  estate  must  be  applied  in  exoneration  of  the  English 
heir  of  real  estate,  yet  that  the  right  of  the  heir  to  be  exonerated 
is  founded  on  the  law  peculiar  to  England,  and  that  a  foreign 
heir  of  foreign  lands  is  not  entitled  to  the  same  relief  as  an 
English  heir  of  English  lands.  The  law  of  England,  it  is  said, 
affords  no  relief  to  foreign  real  estate  out  of  English  personal 
estate ;  and  although  the  law  of  Scotland  regulates  the  adminis- 
tration of  the  real  estate,  and  provides  that  the  real  estate,, if 
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applied  in  payment  of  personal  debts,  shall  be  exonerated  out  of  The  Eabl  of 
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the  personal  estate,  the  proposition  must  be  limited  to  personal  ,.. 

estate  of  which  the  distribution  is  regulated  according  to  the     Garetty. 
law  of  Scotland,  and  consequently  to  the  personal  estate  of 
debtors  domiciled  in  Scotland. 

Several  cases  were  cited.  They  sufficiently  establish  the 
propositions,  which  are  not  disputed  on  either  side ;  and  Drum- 
mond  V.  Dnimmond  (i)  establishes  that  a  Scotch  *heir  is  ultimately  [  *3io  ] 
liable  to  pay  heritable  debts  which  have,  in  the  first  instance, 
been  paid  out  of  the  personal  estate  distributable  according  to 
the  law  of  England ;  but  no  case  has  occurred  in  which  it  has 
been  decided  that  the  Scotch  heir,  having  paid  moveable  debts, 
is  entitled  to  be  relieved  out  of  the  personal  estate  distributable 
according  to  the  law  of  England  ;  and  that  is  the  question  here. 
The  personal  estate  is  taken  by  the  administrator,  according 
to  the  law  of  England,  subject  to  the  payment  of  all  the  debts 
of  the  intestate. 

The  real  estate  is  taken  by  the  heir,  according  to  the  law 
of  Scotland,  subject  to  the  payment  of  all  moveable  debts, 
but  with  a  right  of  relief  out  of  the  personal  estate,  and 
subject  to  the  payment  of  all  heritable  debts  without  such  right 
of  relief. 

As  to  the  heritable  debts,  in  respect  of  which  there  is  no  such 
right  of  relief,  the  heir  is  not  entitled  to  the  benefit  of  the  English 
law,  which  makes  the  personal  estate  subject  to  the  payment  of 
all  debts.  The  Scotch  law,  which  makes  the  heir  ultimately  liable 
to  the  payment  of  such  debts,  and  which  governs  the  distribution 
of  the  real  estate,  prevails  in  favour  of  the  persons  entitled  to  the 
personal  estate  distributable  according  to  the  law  of  England. 

As  to  personal  debts,  in  respect  of  which  there  is  such  right  to 
relief,  the  English  law  subjects  the  personal  estate  to  all  debts ; 
the  Scotch  law  relieves  the  real  estate  as  far  it  can  consistently 
with  the  claims  of  the  creditors.  The  heir,  by  paying,  satisfies 
the  creditor,  but  at  the  same  time  acquires  for  himself  a  right  of 
demand  against  the  executor;  he  may,  if  he  pleases,  take  an 
assignation  *of  the  debt,  and  make  it  available;  but  that  is  [*3ii] 
not  necessary,  because,  without  any  assignation,  his  own  claim 

(1)  6  Br.iP.  C.  601. 
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TheEablop  to  relief   subsists  and  constitutes  him  a  creditor  against  the 
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V,  personal  estate. 

(tabettt.         Under  these  circumstances  the  question  does  not  appear  to  me 
to  be  fully  stated,  when  it  is  said  to  be  whether  a  foreign  heir  of 
foreign  lands  is  entitled  to  the  same  relief  as  an  English  heir 
of  English  lands.     The  case  is,  that  a  foreign  heir  of  foreign 
lands  is,  in  respect  of  those  lands,  subsidiarily  liable  to  pay  debts 
to  which  the  personal  estate,  distributable  according  to  the  law 
of  England,  is  primarily  liable  ;  and  that,  having  paid  the  debt, 
he  is  by  the  law  of  the  country  in  which  the  land  lies  constituted 
a  creditor  upon  the  personal  estate  distributable  according  to  the 
law  of  that  country.     And  it  is  under  these  circumstances,  and 
without  reference  to  English  tenures,  or  the  title  to  exoneration 
which  an  English  heir  may  possess,  that  the  question  arises, 
whether  the  subsidiary  debtor,  or  the  person  who  by  the  law  of 
a  foreign  country  is  constituted  surety  for  the  payment  of  debts, 
primarily  chargeable  on  another  fund,  and  paying  the  debts  by 
force  of,  and  according  to  the  law  which  constitutes  him  a  creditor 
upon  that  other  fund,  is  or  is  not  entitled  to  make  his  title  as 
creditor  available  in  another  country,  where  the  personal  estate 
is  distributable,  and  where  the  law  makes  the  personal  estate 
primarily  liable  to  the  payment  of  all  debts.     And,  upon  con- 
sideration of  the  case,  I  am  of  opinion,  that  the  right  of  relief  or 
demand  against  the  personal  estate,  which  in  the  administration 
of  the  real  estate  by  the  law  of  Scotland  is  vested  in  the  heir  who 
has  paid  moveable  debts,  is  capable  of  being  made  available  in 
England,  where  the  personal  estate  is  the  primary  fund  for  the 
payment  of  all  debts. 
[  812  ]  Inthis  case  the  personal  estate  seems  to  have  been  principally, 

if  not  wholly,  in  England ;  but  whether  in  England  or  in  Scot- 
land, it  was,  by  reason  of  the  domicile,  to  be  administered 
according  to  the  law  of  England,  and  it  was  with  reference  to 
this,  that  the  Judges  of  the  Court  of  Session  asked  the  opinion 
of  English  lawyers  before  their  decision  in  the  relief  suit ;  and 
in  relying  upon  that  decision,  and  the  several  opinions  which  are 
set  forth  in  the  report,  it  does  not  appear  to  me  that  the  evidence 
before  the  Master  was  not  sufficient  to  support  the  conclusion  at 
which  he  has  arrived ;  and  I  am  of  opinion  that  the  exceptions 
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mast  be  overruled,  and  that,  upon  the  petition,  the  report  mast  the  Eakl  of 
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be  confirmed.    And  I  think  that  an  order  should  be  made  for  the       '    ,, 


application  of  the  personal  estate  of  Lady  Mary  Eer  in  satisfaction 
of  her  share  of  the  personal  debts  which  have  been  paid  out  of 
the  proceeds  of  her  real  estates  in  Scotland ;  and  the  amount 
thereof,  if  not  already  ascertained,  ought  now  to  be  ascertained 
by  proper  inquiries  before  the  Master.  The  argument  having 
been  employed  upon  the  question  of  right,  nothing  was  said 
upon  the  details,  and  without  further  assistance  from  the  Bar  I 
am  unable  to  state  whether  the  sums  are  correctly  stated  in 
the  petition. 


Gabetty. 


CHEEKY  V.  BOULTBEE. 

(2  Keen,  319—325;  S.  C.  7  L.  J.  (N.  S.)  Ch.  178.) 
[See  the  report  of  this  case  on  appeal  affirming  the  decision  of 
the  Master  of  the  Bolls  (4  My.  &  Cr.  442).] 


1838. 
March  5. 
April  6. 

Ri)lU  Covrt, 

Lord 
Langdale, 

M.R. 


The  bank  of  ENGLAND  v. 


ANDERSON. 

N.  C.  589; 


;2  Keen,  328—^43;  S.  C.  7  L.  J.  (N.   S.)  Ch.  266;  3  Bing. 
4  Scott,  50 ;  6  L.  J.  (N.  S.)  C.  P.  158.) 

A  copctrtnership,  consisting  of  more  than  six  persons,  and  carrying  on 
the  trade  or  business  of  bankers  within  the  distance  of  sixty-five  miles 
from  London,  cannot,  under  the  3  &  4  Will.  IV.  c.  98,  aad  the  other 
Acts  now  in  force  respecting  the  Bank  of  England,  in  the  course  of  such 
trade  or  business  as  bankers,  accept  a  bill  of  exchange  payable  at  less 
than  six  months  from  the  time  of  giving  such  acceptance. 

[This  was  a  motion  for  injunction  before  the  Master  of  the 

Rolls,  who  sent  a  case  to  the  Common  Pleas  raising  the  question 

stated  in  the  head-note.     The  case   is  fully   reported  in  the 

Common  Pleas  in  8  Bing.  N.  C.  589.    The  Master  of  the  Eolls 

adopted  the  certificate  of  the  Common  Pleas  and  granted  the 

injunction  in  accordance  with  the  headnote.    A  petition  of  appeal 

was  presented  to  the  House  of  Lords,  but  was  not  prosecuted. 

The  decision    was   subsequently   considered   and   substantially 

affirmed  by  the  House  of  Lords  in  the  similar  case  of  Booth  v. 

The  Bank  of  England,  reported  m  7  CI.  &  Fm.  609,  6  Bing.  N.  C. 

415,  and  see  the  next  page.] 


1836. 
Mar.  22—24. 

1837. 

Jan,  21,  23, 

24. 

April  19. 

RulU  Court. 

Lord 
Langdale 

M.R. 

[328] 
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1837. 

Jnw  3,  6. 

Aug,  5. 

RoLU  Court. 

Lord 
Langdale, 

M.R. 

1837. 
May  5. 
June  16. 

BvlU  Court. 

Lord 
Lanodalb, 

M.R. 

Affirmed  by 

Haute  of 

Lorda. 

1840. 

July  7,  J),  20. 

[  466] 


HOLE  V.  ESCOTT. 

(2  Keen,  444—465;  S.  C.  6  L.  J.  (N.  S.)  Ch.  355 ;  1  Jur.  424.) 
[Sbb  the  report  of  this  case  on   appeal  taken  from  4  My, 
&  Cr.  187,  in  a  future  volume  of  the  Revised  Reports.] 


The  bank  of  ENGLAND  v.  BOOTH  (1). 

(2  Keen,  466—496 ;  S.  C.  7  L.  J.  (N.  S.)  Ch.  261 ;  affirmed  by  House  of  Lords, 
7  CI.  &  Fin.  509—548.) 

A  bank  at  Kingston,  in  Upper  Canada,  drew  a  bill  payable  at  sixty 
days  after  sight,  directed  to  G.  P.,  manager.  Joint  Stock  Bank,  London, 
which  was  accepted  by  G.  P.,  who  was  the  manager  of  the  London  Joint 
Stock  Bank,  but  not  a  shareholder  or  partner  in  that  concern,  in  theee 
words :  '  *  Accepted  at  the  London  Joint  Stock  Bank.  George  Pollard . " ' 
By  an  arrangement  between  the  London  Joint  Stock  Bank  and  the 
Canada  Bank,  the  London  Joint  Stock  Bank  guaranteed  the  payment 
at  maturity  of  all  bills  of  exchange  so  drawn  by  the  Canada  Bank  to  the 
extent  of  40,000/. 

Held,  that  thiB  transaction  was  a  violation  of  the  exclusive  privileges 
of  the  Bank  of  England  within  the  3  &  4  Will.  IV.  c.  98,  and  the  other 
Acts  relating  to  the  Bank.  And  an  injunction  was  granted  accordingly 
against  the  London  Joint  Stock  Bank,  G.  P.,  and  their  agents. 

[The  purpose  and  object  of  this  litigation,  as  well  as  the  facts 
of  the  case,  are  sufficiently  set  forth  in  the  following  judgment  of 
the  Master  of  the  Rolls  :] 

June  16.      The  Master  of  the  Rolls  : 

[  488  ]  The  object  of  the  motion  made  by  the  Bank  of  England  in 

this  case  is,  to  restrain  the  London  Joint  Stock  Bank  from 
borrowing,  owing,  or  taking  up,  in  England  any  sum  or  sums 
of  money  on  their  bills  of  exchange,  payable  on  demand,  or  at 
any  less  time  than  six  months  from  the  borrowing  thereof. 

The  London  Joint  Stock  Bank  is  a  partnership  consisting  of 
more  than  six  persons,  who  carry  on  the  business  of  bankers  in 
London.  Mr.  George  Pollard  is  their  manager,  but  is  not  a 
partner  or  shareholder. 

[  489  ]  The  Commercial  Bank  of  the  Midland  district  is  a  banking 

partnership,  carrying  on  business  at  Kingston  in  Upper  Canada. 

Mr.  John  S.  Cartwright  is  their  president,  and  F.  A,  Harper 

is  their  cashier. 

(1)  See  last  preceding  page. 


VoL.XLrv.]         1837.     Cfi.     2  KEEN,  489—490.  2t3 

In  the  spring  of  1837,  the  Commercial  Bank  desired  to  employ  The  bank  of 
the  London  Joint  Stock  Bank  as  their  London  agents,  and  to  f,, 

obtain  from  them  advances  of  money  to  a  large  amount,  and  for       ^ooth. 
that  purpose  to  draw  upon  them  bills  of  exchange  sixty  days 
after  sight. 

The  London  Joint  Stock  Bank,  conceiving  that  to  accept 
such  bills  might  be  a  violation  of  the  privileges  enjoyed  by 
the  Bank  of  England,  and,  having  been  apprised  by  the  Bank 
of  England  that  it  would  be  so  considered  (by  letter,  dated 
the  6th  of  May,  1837,  and  addressed  by  Pollard  to  Harper), 
proposed  to  the  Commercial  Bank  to  adopt  either  of  these 
two  expedients  ;  first,  that  the  Commercial  Bank  should 
issue  promissory  notes,  payable  at  the  London  Joint  Stock 
Bank  ;  or  secondly,  that  the  Commercial  Bank  should  draw 
upon  •*  George  Pollard,  manager  of  the  London  Joint  Stock 
Bank,  London ;  "  and  that  the  due  payment  of  the  manager's 
acceptances  should  be  guaranteed  by  the  London  Joint  Stock 
Bank. 

In  answer  to  these  proposals,  the  Commercial  Bank  in  a  letter, 
dated  the  21st  of  June,  1887,  and  addressed  by  Harper  to 
Pollard,  expressed  themselves  as  follows :  **  The  Board  have 
also  taken  into  consideration  both  the  modes  you  propose  for 
valuing  on  you  so  as  not  to  come  within  the  pol^^er  of  the  Act 
in  favour  of  the  Bank  of  England,  and  prefer  that  of  drawing 
on  yon,  as  manager,  at  sixty  days*  sight,  being  the  date  at 
which  bills  are  commonly  negotiated,  and  which  the  public 
would  prefer.  Such  being  their  decision,  please  send  me  the 
^guarantee  of  your  bank  to  protect  the  drafts  of  the  president  [  *490  ] 
of  this  institution." 

In  anticipation  of  the  guarantee  being  sent,  John  S.  Cart- 
wright,  the  president  of  the  Commercial  Bank,  drew  upon 
George  Pollard  a  bill  of  exchange,  which  was  expressed  as 
follows : 

"  1,000Z.  sterling.  Kingston,  Upper  Canada,  25th  July, 
1887.  Sixty  days  after  sight,  pay  this,  my  first  of  exchange 
(second  and  third  unpaid)  to  the  order  of  F.  A.  Harper, 
cashier,  the  sum  of  1,0002.  sterling  value  received,  which 
place  to  account  of  the  Commercial  Bank,  Midland  district, 

B.B. — ^VOL.  XLIV.  18 
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The  Bank  OP  with  or  without  further  advice.     John  8.  Cartwright,  President, 
V.  to  George  Pollard,  Esq.,  Manager,  London  Joint  Stock  Bank, 

Booth.       London." 

About  the  time  when  this  bill  was  drawn  in  Canada,  the 
London  Joint  Stock  Bank  received  the  letter  of  the  2l8t  of  June, 
containing  the  information  that  the  Commercial  Bank  preferred 
the  mode  of  valuing  by  drawing  bills  on  George  Pollard,  as 
manager;  and  thereupon,  by  letter  dated  the  29th  of  July, 
1887,  and  addressed  by  Boyle,  their  secretary,  to  the  president 
and  directors  of  the  Commercial  Bank,  they  communicated 
to  the  Commercial  Bank  their  approbation  of  the  mode  of 
drawing  which  the  Commercial  Bank  had  selected,  and  sent 
to  Canada  a  guarantee  signed  by  six  trustees,  and  expressed 
as  follows : 

"  To  the  Commercial  Bank  of  the  Midland  district.  Upper 
Canada,  London,  26th  July,  1837.  Gentlemen, — In  con- 
sideration of  your  keeping  a  banking  account  with  the 
London  Joint  Stock  Bank,  we,  as  trustees  of  the  company, 
hereby  engage  that  the  capital  stock  and  funds  of  the  company 
[  syi  ]  shall  be  liable  to  you  for,  and  shall  make  *good  to  you  any 
balance  that  may  become  due  to  you  on  your  current  or  other 
account  with  it ;  and  that  the  said  London  Joint  Stock  Bank 
will  provide  on  your  behalf  the  necessary  funds  to  pay  at 
maturity  all  such  bills  as  may  be  drawn  by  your  bank 
upon,  and  accepted  by  Mr.  George  Pollard,  manager  of  the 
said  London  Joint  Stock  Bank.  We  are,  &c."  Signed  by  six 
trustees. 

They  also  sent  to  the  Commercial  Bank  the  form  of  an 
agreement  (which  in  the  month  of  September  following  was 
duly  signed),  whereby  the  Commercial  Bank  agreed  to  pay 
to  the  trustees  of  the  company  on  demand  such  sums  of 
money  as  might  at  any  time  be  due  from  them  to  the 
London  Joint  Stock  Bank ;  and  advertisements,  stating  the  con- 
nection between  the  two  companies,  but  not  adverting  to  the 
peculiar  nature  of  this  arrangement  as  to  bills  of  exchange, 
were  published. 

The  bill  of  the  25th  of  July,  1837,  was  received  by  the  Bank 
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of  England  about  the  end  of  September,  and  was  presented  for  ThkBankof 
acceptance  on  the  2nd  of  October ;   and  was  then  accepted  by  «. 

Mr.  Pollard  in  the  manner  and  form  following :  Booth. 

•'Accepted  2nd  October,  1887,  at  the  London  Joint  Stock 
Bank.     Gborge  Pollabd." 

The  Bank  of  England  objected  to  the  form  of  this  acceptance. 
Mr.  Pollard  refused  to  alter  it,  and  after  some  discussion  the  bill 
was  paid  under  discount. 

The  London  Joint  Stock  Bank,  however,  now  carry  on,  and 
claim  to  be  entitled  to  carry  on  their  business  as  agents  of  the 
Commercial  Bank  in  Canada ;  and  they  make,  and  claim  to 
be  entitled  to  make,  advances  to  the  last-mentioned  bank,  upon 
or  by  means  of  bills  of  exchange,  *drawn  on  George  Pollard,  and  [  •492  ] 
accepted  by  him  under  the  arrangement  and  guarantee  before 
mentioned;  and  the  only  alteration  made,  or  proposed  to  be 
made,  in  the  form  of  the  bill,  is  to  omit  the  word  **  Manager  "  in 
the  address  to  George  Pollard. 

The  question  is,  whether  this  course  of  proceeding  is  legal 
under  the  Bank  Acts,  the  last  of  which  is  the  statute  3  &  4 
Will.  IV.  c.  98.  • 

The  third  section  of  the  Act  permits  any  partnership 
(although  consisting  of  more  than  six  persons)  to  carry  on 
the  basiness  of  banking  in  London,  provided  that  such  part- 
nership do  not,  during  the  continuance  of  the  privileges  of 
the  Bank  of  England,  borrow,  owe,  or  take  up  in  England  any 
sum  or  sums  of  money  on  their  bills  or  notes  payable  on 
demand,  or  at  any  time  less  than  six  months  from  the  borrowing 
thereof. 

The  effect  of  that  clause  was  much  considered  in  the  case 
of  Tlie  Bank  of  England  v.  Anderson  (i),  and,  not  being 
aware  of  any  reason  for  doubting  the  judgment  of  the  Court  of 
Common  Pleas  in  that  case,  I  must,  on  the  present  occasion, 
assume  that  it  was  rightly  decided.  And  the  London  Joint 
Stock  Bank  being  a  partnership  consisting  of  more  than  six 
persons,  and  carrying  on  the  business  of  banking  in  London, 

(1)  See  ante,  p.  271. 
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The  Bank  OF  and  the  bills  which  are  accepted  by  George  Pollard  in  the  course 
f:,  of   the    dealing    before    described,   being   payable   sixty   days 

Booth.  ^^^^^  sight,  the  question  seems  reduced  to  this;  whether,  in 
the  course  of  this  dealing,  and  in  respect  of  bills  so  accepted, 
the  London  Joint  Stock  Bank  do  or  do  not  owe  money  in 
England  on  their  bills. 

As  the  Bank  Acts  were  made  for  the  purpose  of  giving  effect  to 

[  *^^'^  ]  an  agreement  between  the  Bank  of  England  and  *the  public,  for 
which  valuable  consideration  was  given  by  the  Bank,  they  must 
be  construed,  and  effect  must  be  given  to  them,  according  to 
the  intent  and  meaning  of  them,  so  far  as  the  intent  and 
meaning  can  be  discovered  by  fair  and  just  construction.  And 
it  must  be  observed,  as  was  argued  for  the  plaintiffs,  that, 
if  the  expedient  which  has  in  this  case  been  adopted  for 
evading  the  statute  should  be  successful,  there  seems  to  be 
no  reason  why  the  defendants,  the  London  Joint  Stock 
Bank,  might  not,  in  the  name  of  their  agent  Mr.  Pollard, 
issue  promissory  notes  payable  on  demand  to  any  amount; 
and  it  would  not  be  difScult  to  suggest  indirect  means,  by 
which  such  notes  might  be  made  to  circulate  on  the  credit  of 
the  company. 

It  is  admitted,  on  behalf  of  the  London  Joint  Stock  Bank, 
that  their  object  has  been,  and  is,  to  avoid  the  provisions 
of  the  Bank  Acts.  They  allege  that  accepting  bills  in  the 
manner  before  described  is  not  within  the  strict  letter  and 
meaning  of  the  Act ;  that  they  have  a  right  to  do  everything 
which  is  not  strictly  and  directly  forbidden ;  and  their  argu- 
ment is  that,  as  the  London  Joint  Stock  Bank  are  not 
by  that  name,  and  in  that  character,  parties  to  the  bills, 
the  bills  are  not  **  theirs,'*  and  they  do  not  owe  money  upon 
them. 

But  admitting  that  an  indorsee,  a  stranger  to  the  trans- 
actions and  arrangement  between  the  London  Joint  Stock 
Bank  and  the  Commercial  Bank,  who  had  not  received  the 
bill  on  the  credit  of  the  London  Joint  Stock  Bank,  would 
have  no  right  to  consider  the  London  Joint  Stock  Bank  as 
acceptors  or  parties  to  the  bill,  the  question  is  not  thereby 
disposed  of. 
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It  18  to  be  considered  what  is  the  relation  between  Mr.  Pollard,  The  Bank  of 

the  London  Joint  Stock  Bank,  and  the  *Commercial  Bank,  in  r. 

Booth. 


[  *^^^  ] 


these  transactions  and  in  respect  of  these  bills. 

Pollard  is  a  mere  agent  without  any  personal  interest ;  his 
office  is  to  do  something  by  which  the  two  banks  are  enabled  to 
transact  their  business  together  in  the  manner  they  desire ;  he 
does  this  by  the  authority,  and  for  the  profit,  of  the  London 
Joint  Stock  Bank  ;  he  was  never  meant  to  be  primarily,  if  at  all, 
liable  to  the  Commercial  Bank,  the  drawers  of  the  bills ;  as 
between  him  and  them,  he  has  entered  into  no  contract  to  pay. 
He  and  they  rely  on  the  London  Joint  Stock  Bank,  who  have 
not  contracted  to  become  liable  in  case  of  his  failure  to  pay,  but 
have  contracted  to  provide  funds  for  payment  of  the  bills 
accepted  by  him  at  maturity.  They  do  that  which  would 
belong  to  them  or  be  their  duty  as  acceptors ;  and  the  bills 
are  avowedly  drawn  in  the  transaction,  and  for  the  purposes  of 
their  business  as  agents  and  correspondents  of  the  Commercial 
Bank ;  and  under  these  circumstances  I  think,  that  the  bills 
may  without  impropriety  or  any  strain  of  language  be  called 
their  bills.  Their  names  are  not  upon  the  bills  as  parties: 
but  they  are  the  persons  who  authorised  the  drawing — autho- 
rised the  acceptance — are  bound  to  provide  for  the  payment — 
and  are  entitled  to  the  profit  arising  from  the  acceptance 
and  payment.  I  have  no  doubt  that  they  consider  these  bills 
as  their  bills,  at  least  in  the  sense  of  their  having  to  pro- 
vide funds  for  paying  them ;  and  for  the  purposes  of  the 
Bank  Acts,  I  think  that  the  law  must  also  consider  the  bills 
to  be  theirs. 

It  appears  to  me,  also,  that  they  owe  money  upon  the 
bills  when  accepted ;  for,  although  they  are  not  parties,  and 
may  not  be  liable  to  an  indorsee,  who  has  not  received  the 
bills  on  their  credit,  yet,  as  regards  the  drawers,  they  are 
under  an  obligation  to  do  that  which  *is  equivalent  to  pay-  [  *49r)  ] 
ment,  namely,  to  provide  the  funds  to  enable  their  agent  to 
pay.  Their  obligation  arises  upon  the  acceptance  by  their 
agent;  they  then  owe  or  become  liable  to  pay  (in  this  case 
the  expressions  are  equivalent)  the  sum  which  is  due  on 
the  bills.      In  all  transactions  and  accounts  between  the  two 
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The  Bank  OF  banks,  the  existence  of  this  obligation  or  liability  must  un- 

T^'Wf^T  ANT) 

c.  doubtedly  be  recognised;   and,  for  neglect  of  the  duty  which 

Booth.       ^j^^y  ^j^^g   contract  to  perform,   they   are   answerable   to   the 
drawers. 

It  was  argued,  indeed,  that  the  London  Joint  Stock  Bank,  not 
being  parties  to  the  bill,  cannot  be  sued  upon  the  bills  them- 
selves, and  for  that  reason  cannot  be  deemed  to  owe  money  upon 
the  bills ;  that  the  engagement  to  provide  the  money  for  payment 
is  collateral,  and  an  obligation  upon  that  collateral  agreement  is 
no  obligation  upon  the  bills. 

I  do  not,  however,  think  it  necessary  to  give  any  opinion  upon 
the  question,  whether  the  London  Joint  Stock  Bank  can  be  sued 
directly  upon  such  bills  as  these  or  not. 

For  the  reasons  I  have  stated,  it  appears  to  me  that  they  owe 
money  on  the  bills;  and  I  think  that  this  conclusion  is  in  no  way 
affected  by  the  form  of  the  action  or  suit  in  which  they  might  be 
compelled  to  satisfy  their  obligation. 

On  the  whole,  therefore,  I  am  of  opinion  that  the  privileges 
to  which  the  Bank  of  England  is  entitled  by  virtue  of  their 
agreement  with  the  public,  confirmed  by  the  statutes,  are 
violated  by  such  acceptances  as  have  been  made  in  this  case ; 
and  that  an  injunction  ought  to  be  awarded. 
[  496  ]  Let  an   injunction   be   awarded  to   restrain   the    society  or 

partnership  called  the  London  Joint  Stock  Bank,  and  every 
partner  therein,  and  the  defendant  George  Pollard,  and  every 
clerk,  servant,  or  agent  of  the  same  partnership,  from  accepting, 
or  causing  to  be  accepted,  in  the  name  of  the  said  partner- 
ship, or  in  the  name  of  the  said  George  Pollard,  or  any  other 
name  on  behalf  of  the  said  partnership  in  the  course  of  their 
banking  transactions,  any  bill  or  bills  of  exchange  payable  on 
demand,  or  at  any  less  time  than  six  months  from  the  acceptance 
thereof. 

1840.  [This  decision  was  affirmed   upon  appeal   to  the  House  of 

Lords  under  the  title  of  Booth  v.  The  Bank  of  England,  as 
reported  in  7  CI.  &  Fin.  509—548.] 
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MCDONALD  V.  BEYCE. 

(2  Keen,  517—520;  S.  C.  7  L.  J.  (N.  S.)  Ch.  217.) 
[Sbb  note,   ante,  p.  259.] 


1838. 
July  3. 

Jlolls  Court. 

Lord 
Lanodale, 

M.R. 


LYNN  V.  CHAT^ES. 

(2  Keen,  521—526.) 

An  agreement  was  entered  into  for  the  sale  of  a  ship  to  A.  and  B., 
(one  third  share  to  A.  and  two  thirds  to  B.),  at  the  price  of  750/. ;  and, 
if  default  should  be  made  hy  the  purchasers,  for  the  resale  of  the  ship, 
the  deficiency,  if  any,  upon  the  resale,  to  be  made  good  by  the  defaulting 
purchasers.  Possession  of  the  ship  was  delivered  to  the  piu'chasers  by 
the  vendors,  who  received  250/.  from  A.,  and  two  bills  of  exchange, 
drawn  by  tHe  vendors,  and  accepted  by  A.,  for  the  remaining  500/.  In 
the  bills  of  sale,  by  which  the  agreement  was  carried  into  effect,  the 
purchase-money  for  the  one  third  share  and  two  third  shares  of  the  ship 
was  expressed  to  have  been  paid  by  A.  and  B.  respectively.  The 
acceptances  of  A.  were  dishonoui*ed,  and  he  became  bankrupt. 

On  a  bill  filed  by  the  vendors,  who  had  become  entitled  to  the  whole 
interest  in  the  purchase-money,  against  B.,  who  had  become  the  sole 
owner  of  the  ship  by  purchase  from  A.'s  assignee,  praying  specific  per- 
formance of  the  agreement,  and  payment  of  the  unpaid  purchase-money 
by  B.,  or  that  the  ship  might  be  sold,  and  the  proceeds  applied  in  pay- 
ment, the  Court  held  that  it  had  jurisdiction,  and  decreed  an  account 
and  payment  of  the  impaid  purchase-money  by  B.,  or  a  resale  of  the 
ship,  in  default  of  payment  in  a  limited  time. 

The  plaintiff  John  Lynn,  his  son  Jamos  Lynn,  and  the 
defendant  Cornforth,  were  the  joint  owners  of  a  ship  called 
the  Friends,  the  share  of  Cornforth  being  mortgaged  for  more 
than  its  value  to  the  plaintiff.  They  were  desirous  of  selling 
the  ship,  and  employed  William  Willins  as  their  agent  for 
that  purpose. 

William  Willins,  as  agent  for  the  plaintiff,  agreed  to  sell ; 
and  John  Wright,  acting  for  himself,  and  also  on  behalf  of  the 
defendant  Chaters,  agreed  to  purchase  the  ship  for  the  sum  of 
750/. ;  one  third  to  be  paid  immediately  in  cash,  one  third  in 
three  months,  and  the  remaining  third  in  six  months.  It  was 
understood  that  Wright  and  Chaters  did  not  purchase  in  equal 
shares,  but  Wright  was  to  have  one  third,  and  Chaters  two 
thirds ;  and  it  was  agreed,  that  if  any  default  should  be  made 
by  the  purchasers,  the  money  paid  in  part  should  be  forfeited 


1837. 
May  24. 

RolU  Chnirt. 

Lord 
Lanodale. 

M.R. 

[  521  ] 


280  1887.     CH.     2  KEEN,  521—522.  '       [b.r. 


Lynn        to  the  use  of  the  sellers,  who  were  to  be  at  liberty  to  sell  the 
Chatebs.     ship   again;    and    if,   upon   the   resale,   there   should   be   any 
deficiency,  the  same  was  to   be  made  good  by  the  defaulting 
purchasers. 

On  the  16th  of  August,  1833,  the  parties  met  to  complete  the 
[  *">22  ]  purchase;  and  the  three  bills  of  sale  were  executed  (i).  *The  first 
related  to  the  share  of  the  defendant  Cornforth ;  the  substantial 
interest  was  disposed  of  by  the  two  other  bills  of  sale ;  by  one 
of  which  the  plaintiff  John  Lynn  and  his  son,  assigned  two 
third  shares,  of  the  ship  to  Chaters,  in  consideration  of 
492J.  3«.  9d.,  expressed  to  be  paid  by  him ;  and  by  the  others 
of  which  they  assigned  the  remaining  third  share  of  the  ship 
to  Wright,  in  consideration  of  2571.  16«.  3(/.,  expressed  to  be 
paid  by  him.  All  that  was  in  fact  then  paid,  was  a  sum  of 
250/.,  which  was  paid  by  Wright  by  a  cheque  on  his  bankers : 
but  Wright  accepted  two  bills  for  250/.  each,  drawn  upon  him 
by  the  plaintiff  and  his  son,  one  payable  in  three  and  the  other 
in  six  months.  Upon  this  payment,  and  the  delivery  of  these 
acceptances,  the  possession  of  the  ship  was  delivered  to  the 
purchasers. 

James  Lynn,  the  son,  died  on  the  same  day  on  which  the  bills 
of  sale  were  executed,  and  the  plaintiff  took  out  administration 
to  his  estate. 

The  two  bills  were  dishonoured  when  presented  for  payment, 
and  Wright  became  bankrupt. 

Payment  being  demanded  from  Chaters,  he  refused ;  and,  on 
an  action  being  brought  against  him,  he  pleaded  that,  by  the 
execution  of  the  bill  of  sale,  wherein  the  sum  of  492/.  3«.  9rf. 
was  expressed  to  be  paid,  the  plaintiff  was  precluded  from 
alleging  that  the  defendant  Chaters  had  not  paid  for  his  shares 
of  the  ship.  The  plaintiff,  being  advised  that  this  plea  was 
good,  abandoned  his  action,  and  filed  this  bill,  which  prayed, 
that  the  defendant  Chaters  might  be  decreed  specifically  to 
perform  the  agreement,  and  pay  the  amount  of  the  two  bills ; 
or  that  the  ship,  of  which  (by  purchase  from  the  assignees  of 

(1)  See  now  Merchant  Shipping  Act,  1894,  ss.  24—26,  44,  Sch.  I., 
Pert  I. 
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Wright)  the  defendant  had  become  the  *sole  owner,  might  be        Lvnx 
sold,  and  the  proceeds  applied  in  payment.  Chatebs. 

Two  objections  were  raised,  on  the  part  of  the  defendant  [  •623  ] 
Chaters,  to  the  relief  sought  by  the  bill :  first,  that  *  *  the 
Court  could  not  decree  specific  performance  of  a  contract  for 
a  chattel.  [Secondly  that]  when  the  possession  of  the  ship  was 
parted  with,  and  the  plaintiff  received  payment,  partly  in  cash 
and  partly  in  bills  of  exchange  accepted  by  Wright,  the  plaintiff's 
claim  in  respect  of  the  bills  of  exchange  became  a  mere  pecuniary 
demand,  which  lay  altogether  at  law. 


Mr.  Swanston,  for  the  defendant  Chaters.  [  624  ] 

Mr.  Pemberton,  Mr.  Kindersley,  and  Mr,  Paynter,  contra, 

Thb  Masteb  of  the  Bolls  (after  stating  the  facts) : 

On  behalf  of  the  defendant  Chaters,  it  was  alleged  that  the 
Court  had  no  jurisdiction  to  give  relief  in  such  a  case ;  but 
considering  that  the  money,  the  receipt  of  which  was  acknow- 
ledged, was  in  point  of  fact,  not  paid ;  that  the  defendant  has 
availed  himself  of  that  acknowledgment  to  defeat  the  plaintiff 's 
claim ;  that  by  this  defence  the  plaintiff  was  compelled  either 
to  submit  to  the  abandonment  of  his  just  claim  altogether,  or 
come  here,  at  the  least,  for  discovery;  and  that  there  is  an 
agreement  which  gives  the  plaintiff  a  right  to  sell  the  ship 
if  the  purchase-money  were  not  paid;  I  am  of  opinion  that 
this  Court  has  jurisdiction  to  give  relief  if  a  proper  case  be 
made  out. 

The  defendant  Chaters,  indeed,  alleges  that  the  plaintiff  has 
been  paid  for  the  ship,  by  payment  of  250/.  in  money,  and  the 
delivery  of  two  bills  of  exchange,  accepted  by  Wright,  for  250J. 
each :  but  the  delivery  of  bills  of  exchange  is  not  payment  in 
satisfaction  of  the  debt,  whatever  the  effect  may  be  until  failure 
of  pa3rment  after  the  bills  become  due.  But  then  he  alleges, 
that  by  the  agreement,  he  was  not  to  be  liable  to  pay  the  bills ; 
and  if  this  be  so,  this  bill  must  be  dismissed,  for  its  sole  purpose 
is  to  obtain,  as  against  Chaters,  payment  of  the  money  due  on 
the  bills. 
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Lynn  He  says  that  he  had  money  in  Wright's  hands,  to  be  applied  in 

Chaters.  the  purchase  of  a  ship ;  that  this  was  known  to  the  vendors,  who 
[  "»25  ]  agreed  to  give  Wright  some  time  for  payment,  allowing  him  to 
retain  the  defendant's  money  in  his  hands  in  the  mean  time ; 
and  it  was  in  consequence  agreed,  that  the  bills  taken  in  pay- 
ment should  be  the  bills  of  Wright  alone,  and  that  he,  Chaters, 
was  to  have  nothing  to  do  with  the  payment  of  them,  or  of 
the  amount  thereby  secured.  The  stateipent  is  not  in  itself 
probable :  but  the  bills  were  accepted  by  Wright  alone,  and 
that  fact  affords  at  least  some  countenance  to  the  defendant's 
statement.  William  Willins  was  the  agent  of  the  vendors ; 
and  it  seems  that  Chaters  was  desirous  not  to  be  a  party  to  the 
bills  which  were  to  be  given;  for  on  the  16th  of  August,  1833, 
he  requested  Willins  to  use  his  influence  with  the  plaintiff,  and 
his  son  James,  to  induce  them  to  take  the  bills  of  Wright 
alone,  for  securing  the  unpaid  purchase-money.  To  this  Willins 
objected,  saying  it  would  not  be  regular;  and  he  afterwards 
informed  James  Lynn,  the  plaintiff's  son,  of  this  proposal,  and 
advised  him  not  to  accept  it,  but  to  get  Chaters  to  draw  on 
Wright,  which  James  Lynn  said  he  would  do.  Under  what  cir- 
cumstances James  Lynn  afterwards,  on  the  same  day,  took  the 
bills  of  Wright  alone,  does  not  appear :  he  died  suddenly  of  the 
cholera  on  that  day. 

But  the  evidence  of  Willins  is  distinct,  that  in  arranging  the 
payment,  he  proposed  to  Wright  that  the  bills  should  be  drawn 
upon  him  by  Chaters;  that  Wright  agreed  to  that,  and  said, 
"Certainly,  it  is  the  proper  way;"  and  from  his  evidence  I 
collect  that  he  thought  that  arrangement  had  been  carried  into 
effect.  Wright,  who  has  been  examined  for  both  parties,  distinctly 
says,  in  his  deposition  for  the  plaintiff,  that  there  was  no  agree- 
ment between  him  and  the  agent  for  the  vendors  and  Chaters, 
[  ♦526  ]  *or  between  Chaters  and  him,  and  the  purchase-money  should 
be  paid  or  secured  by  his  bills  alone,  in  exoneration  of  Chaters. 
And  Willins,  in  his  examination  for  the  defendant,  states  that  he 
never,  before  the  16th  of  August,  1833,  heard  or  understood  from 
Chaters  and  Wright,  or  either  of  them,  that  Chaters  would  have 
nothing  to  do  with  the  bills,  or  that  Chaters  had  money  in 
Wright's  hands,  to  pay  for  Chaters's  shares  of  the  ship.    Wright 
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also,  in  his  examination  for  the  defendant,  says  distinctly,  that 
it  was  not  part  of  the  agreement  that  Chaters  was  not  to  be 
a  party  to  the  bills. 

The  simple  fact,  therefore,  in  support  of  the  defendant's  case 
is,  that  James  Lynn  took  bills  which  were  drawn  upon  and 
accepted  by  Wright  &  Co.,  the  firm  under  which  Wright  carried 
on  business,  and  in  which  Chaters  had  no  concern. 

James  Lynn  died  on  the  same  day  on  which  this  transaction 
took  place;  and  Willins  says  he  does  not  believe  that  James 
Lynn  knew  what  he  was  about  on  that  day.  Upon  that  part 
of  the  evidence  I  place  no  reliance;  but  upon  the  evidence 
strictly  applicable  to  the  subject,  and  seeing  that  the  reasons 
assigned  by  Chaters,  for  the  acceptance  of  the  bills,  by  Wright 
alone,  are  disproved,  I  am  of  opinion  that  Chaters  remained  liable 
for  the  payment  of  the  unpaid  purchase-money,  notwithstanding 
the  form  of  the  bills  given  for  the  amount. 

Decree  therefore  an  account  and  payment,  and  declare 
that  the  plaintiff  has  a  right  to  have  the  ship  sold  in  default 
of  payment  by  a  limited  time. 


Lynn 

I*. 

Chaters. 


[The  following  reports  to  the  end  of  this  volume  (2  Keen), 
were  prepared  by  Mr.  Beavan,  who  completed  the  volume  in 
consequence  of  Mr.  Keen's  illness.] 


MACKINNON  v.  PEACH. 

(2  Keen,  555—563 ;  S.  C.  7  L.  J.  (N.  S.)  Ch.  211.) 

A  bequest  of  chattels  to  two  legatees,  share  and  share  alike,  and  upon 
the  demise  of  either  of  them  without  lawful  issue,  then  the  share  of 
her  so  dying  to  go  to  the  other.  One  of  the  legatees  died  in  the 
testator's  lifetime:  Held,  that  the  other  was  absolutely  entitled  by 
survivorship. 

Th£  question  [stated  in  the  head-note]  arose  upon  the  construc- 
tion of  the  will  of  Charles  Mackinnon,  Esquire.  The  testator,  at 
the  date  of  his  will,  had  two  daughters,  the  plaintiff  and  her  sister 
Maria  Sophia ;  and  by  his  will  dated  the  22nd  of  March,  1881,  *  * 
the  testator  thus  expressed  himself :  "  I  request  that  my  plate 
and  plated  ware,  together  with  the  pearls  and  other  articles  in 


1838. 

April  21. 

May  SI. 

R4)IU  Cmirt, 

Lord 
Lanodale, 

M.R. 

[655] 


[  556] 
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MACKINNON  my  possession,  may  be  divided  between  my  dear  daughters 
Peach.  Maria  Sophia  and  Sophia  Jane,  share  and  share  alike ;  and 
upon  the  demise  of  either  of  them  without  lawful  issue,  then 
the  share  of  her  so  dying  shall  go  to  her  sister ;  and  failing  of 
my  said  dear  daughters  and  their  lawful  issue,  the  said  plate  and 
plated  ware,  pearls,  and  other  articles,  are  to  be  sold,  and  the 
proceeds  or  sale  value  is  to  be  in  the  meantime  laid  out  as  a  part 
of  my  estate,  in  the  established  parliamentary  funds  of  Great 
Britain."  *  ♦  * 
[  657  ]  The  daughter  Maria   died  in   June,    1838,  unmarried,  and 

on  the  14th  of  September,  1833,  the  testator  made  a  codicil 
to  his  will,  in  which  he  [noticed  the  death  of  his  daughter 
Maria,  and  made  further  dispositions  in  favour  of  his  daughter 
Sophia,  but  did  not  refer  to  the  specific  bequest  hereinbefore 
mentioned] . 
[  558  ]  The  testator  died  in  1833. 

[The  question  was],  whether  the  share  of  the  plate,  &c., 
originally  given  to  Maria  Sophia,  in  consequence  of  her  death 
in  the  testator's  lifetime^  devolved  to  the  plaintiff,  the  other 
daughter.     *     ♦     ♦ 

Mr.  Pemberton  and  Mr,  Renshaw,  for  the  plaintiff,  contended 
that  the  plaintiff,  the  surviving  daughter,  was  entitled  to  the 
plate  absolutely.     ♦     ♦     * 

M7\  Tinney  and  Mr.  Beavan,  contra,  argued  that  the  gift 
of  the  plate  to  the  daughters,  "  to  be  divided  between  them," 
created  a  tenancy  in  common,  and  therefore  the  benefit  of  the 
gift  would  not  pass  to  the  survivor,  unless  by  the  express  gift 
[  '559  ]  over  upon  the  *demise  of  one  without  lawful  issue.  That  the 
gift  over  was  void,  as  it  was  to  take  effect  upon  an  indefinite 
failure  of  issue.  They  contended  that  the  gift  of  one  half  of  the 
plate,  &c.,  would  consequently  lapse  and  fall  into  and  form  part 
of  the  residue.  They  also  contended  that  if  the  gift  over  were 
void  in  the  first  instance,  the  circumstances  of  the  death  of  one 
of  the  daughters  in  the  testator's  lifetime  would  not  cure  its 
original  invalidity.     *     *     * 

Mr.  Richards,  for  the  trustees. 
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Mr.  Pemberton,  in  reply.     ♦     ♦     * 

The  Master  of  the  Eolls    [upon    the  point   here   reported 
said]: 

The   gift  is  to  two,  to  be  divided  between  them,  share  and 
share    alike ;    and    if    both   had   survived   the    testator,   they 
would    have    been   entitled    as   tenants   in   common;    as    one 
died  in    the    lifetime  of  the  testator,  her  share  in  one  sense 
lapsed,  as  to  her,  and  could  not  be  claimed  by  her  represen- 
tatives;   but,   in  the  event   of  either  daughter  dying  without 
lawful   issue    (and   in  this   case   the   deceased   daughter    died 
unmarried),  her  share  is  given  to  her  sister,  i.e.  to  the  survivor 
of  the  two  daughters ;  and  I  am  of  opinion,  that  the  circum- 
stance of   the   deceased   daughter  having  died  in  the  lifetime 
of  the   testator,  does  not  prevent  the  gift  over  to  her  sister 
from    taking   effect,   and    consequently,    that    the    plaintiff    is 
now  entitled   to   *the  whole   of   the   plate  and    plated   ware, 
pearls,  and  other  articles  comprised  in  the  clause  of  the  will 
to  which  I  have  referred.     ♦     *     ♦ 


MA0KIK170N 

r. 

Peach. 

[  660] 


[  *561  ] 


EYEE  V.  MARSDEN(l).  isss. 

(2  Keen,  564—581 ;  S.  C.  7  L.  J.  (N.  8.)  Ch.  220;  on  appeal,  4  My.  &  Cr.  ^^"'^  \q 

231—248.)  _ 

[See  the  report  of  this  case  on  appeal,  to  be  given  m  a  later         j^^j^ 

volume  of  the  Revised  Reports.]  ^^^.r^^^' 


JACKSON  V.  NOBLE  (2). 

(2  Keen,  590—597 ;  S.  C.  7  L.  J.  (N.  S.)  Ch.  133;  2  Jur.  251.) 

A  testator  gave  real  and  personal  estate  to  his  daughter  A.,  and  to 
two  other  persons,  upon  trust,  to  permit  A.  to  receive  the  rents  and 
interest  for  life,  for  her  separate  use,  and  after  her  decease  in  trust  to 
convej  to  her  heirs,  executors,  &c. :  but,  in  case  A.  should  marry,  and 


(I)  Hurst  V.  Hurst  (1884)  28  Ch.  D. 
15»,  54  L.  J.  Ch.  190. 


(2)  Gatenhj    v.    Morgan   (1876)    1 
a  B.  D.  685. 


1838.     . 
March  26. 

Bolls  Cimrt, 

Lord 
Langdale, 

M.R. 

[590  ] 
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Jackson  h&ve  no  children,  then  the  property  to  belong  to  D. ;  or  in  case  of  his 

^'  decease  before  A.,  then  to  his  children  :  Held,  that  A.  took  an  absolute 

NOBLE.  equitable  estate,  with  an  executory  gift  over,  to  D.  and  his  children,  and 

D.  having  died  in  the  lifetime  of  A.,  leaving  no  children  :  Held,  that  A. 

was  absolutely  entitled  to  the  property. 

This  was  a  bill  filed  by  Mary  Anne  Jackson  and  others, 
against  Mary  Ann  Noble  and  Edward  Leslie,  praying  that  the 
wills  of  David  Eussen,  George  William  Eussen,  and  Jane  Eussen, 
might  be  established,  and  that  the  rights  of  the  parties  to  certain 
property  given  by  the  will  of  David  Eussen,  to  the  defendant 
Mary  Ann  Noble,  might  be  declared,  and  that  consequential 
relief  might  be  given. 

On  the  29th  October,  1813,  David  Eussen  made  his  will,  [and 
thereby  gave  and  bequeathed  certain  freehold  and  leasehold 
property  and  l,000i.  8  per  cent,  stock  unto  his  daughter  Mary 
Ann  Eussen,  and  Matthew  Peter  Davies,  of  Saint  Martin's  Le 
Grand,  and  George  William  Eussen,  of  Aldersgate  Street, 
Gentleman,  their  heirs,  executors,  administrators,  and  assigns, 
in  trust  to  permit  and  suffer  his  said  daughter,  M.  A.  Eussen, 
and  her  assigns,  to  receive  and  take  the  interest  and  divi- 
dends of  the  said  1,000{.  stock,  and  the  rents,  issues,  and 
profits  of  the  said  several  estates,  for  her  natural  life,  for  her 
separate  use.  And  from  and  after  the  decease  of  his  said 
daughter,  in  trust  to  convey  and  assign  the  said  several  free- 
hold and  leasehold  estates,  and  the  said  1,0002.  stock,  unto 
the  heirs,  executors,  and  assigns  of  his  said  daughter,  for  and 
according  to  all  his  estate  and  right  therein  respectively.  Never- 
*  theless,  in  case  his  said  daughter  should  intermarry  and  have 

no  child  or  children,  then  the  said  estates  and  money  in  the 
funds  should  belong  to  his  son  George  William  Eussen;  or 
in  case  of  his  decease  before  his  said  daughter,  then  to  such 
[  592  ]  child  or  children  as  he  might  happen  to  have ;  ]  and  after 
enabling  his  daughter  to  grant  leases  of  the  freehold  and  lease- 
hold estates  so  given  to  her,  and  giving  certain  other  legacies,  he 
gave  all  the  residue  of  his  estate  to  his  son  George  William 
Eussen. 

By  a  codicil,  the  testator  gave  to  his  daughter,  Mary  Ann 
Eussen,  a  further  sum  of  1,0002.  8  per  cent.  Eeduced  Annuities, 
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subject  to  the  like  terms  an<J  conditions  as  before  mentioned  and      Jacksox 
described  in  his  will.  Koblb. 

The  testator  died  on  the  6th  of  February,  1819.  He  left  his 
son  George  William  Eussen  his  heir-at-law  and  customary  heir, 
and  his  daughter  Mary  Ann  Bussen  surviving.  The  son  George 
William  Eussen  proved  the  will,  and  became  legal  personal 
representative  [and]  died  without  issue,  having  made  a  will  [  'o^s  ] 
[under  which  the  plaintiffs  claimed  to  be  entitled]. 

Mary  Ann  Eussen  married,  and  was  now  the  defendant  Mary       [  69*  ] 
Ann  Noble,  but  she  had  no  child,  and  on  behalf  of  the  plaintiffs 
it  was  contended, 

That  Mary  Ann  Noble  took  a  life  interest  only  in  the  freehold 
and  leasehold  estates,  and  the  two  sums  of  stock  bequeathed  to 
her  by  the  will  and  codicil  of  David  Eussen ;  and  that  having 
married,  and  having  no  child,  George  William  Eussen  became, 
and  those  who  claim  under  him  now  were,  entitled  absolutely 
to  those  estates  and  stocks,  subject  only  to  the  life  estate  of 
Mary  Ann  Noble,  and  the  contingency  of  her  still  having 
issae.     ♦     *     ♦ 

On  the  other  hand,  it  was  contended  by  Mrs.  Noble, 

That  according  to  the  true  construction  of  the  will,  she  took 
an  absolute  interest  in  the  property  devised  and  bequeathed  to 
her,  subject  only  to  an  executory  devise  over  in  the  event  of  her 
marrying  and  having  no  child.  That  if  she  had  never  married, 
she  would  have  had  an  absolute  power  over  the  property.  *That  [  '^ys  ] 
in  the  event  of  her  marriage,  it  was  intended  to  protect  her 
estate  from  her  husband;  and  in  the  event  of  her  having  no 
child,  to  give  the  property  over  to  her  brother  or  his  children 
surviving  her ;  and  that  in  the  event  which  has  happened,  of  her 
brother  dying  in  her  lifetime  without  children,  she  is  now 
absolutely  entitled.    *     *     * 

Mr.  Tinney  and  Mr,  Elderton,  for  the  plaintiffs. 

Mr.  Pemberton  and  Mr.  Tufmer,  contra. 

Mr.  Tinney^  in  reply. 
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Jackson      The  Master  op  the  Rolls  : 

V. 

Noble.  The  first  question  is,  what  estate  is  given  to  Mrs.  Noble  ?     Is 

L  *o96  ]  bhe  entitled  to  an  estate  for  life  only,  or  to  *an  absolute  estate, 
subject  to  be  defeated  by  a  contingent  executory  gift  over?  If 
the  former,  the  plaintiffs  are  entitled  to  the  claim,  which  they 
have  made  in  this  respect.  If  the  latter,  it  is  to  be  considered, 
whether  the  event  on  which  the  executory  gift  over  was  to  take 
effect,  can  now  happen. 

It  is  admitted  on  both  sides,  that  Mrs.  Noble  has  an  equitable 
estate  for  life.  During  her  life  it  is  the  office  of  the  trustees,  to 
preserve  for  her,  the  separate  and  independent  use  of  the  income ; 
after  her  decease,  it  is  the  office  of  the  trustees,  to  convey  and 
assign  all  the  testator's  interest  to  her  heirs,  executors,  adminis- 
trat  rs,  or  assigns.  It  is  not  the  case  of  an  equitable  or  trust 
estate  for  life,  with  a  use  executed  in  the  heir,  upon  the  death  of 
the  tenant  for  life ;  but  a  case,  in  which  the  trustees  have  a  duty 
to  perform,  after,  as  well  as  before,  the  death  of  the  tenant  for 
life ;  and  in  which  the  duty  after  the  death  of  the  tenant  for  life, 
is  clear  and  defined,  neither  requiring  nor  admitting  of  any 
modification.  There  would,  on  the  death  of  the  tenant  for  life, 
be  nothing  for  this  Court  to  do,  but  to  direct  the  conveyance  or 
assignment  to  the  heirs,  executors,  administrators,  or  assigns ; 
and  I  think  that  upon  the  construction  of  this  part  of  the  will, 
independently  of  the  contingent  executory  gift  over,  there  is  an 
equitable  estate  for  life,  with  an  equitable  remainder  to  the  heirs, 
executors,  administrators,  and  assigns  ;  and  that  Mrs.  Noble  has 
an  absolute  estate,  subject  to  be  defeated  by  the  executory 
gift  over. 

And  if  this  be  so,  the  question  is,  whether  the  particular  event 
on  which  the  vested  estate  was  to  be  devested,  can  now  happen  ; 
and  having  regard  to  the  intention  of  the  testator,  and  the  words 
in  which  the  gift  over  is  expressed,  I  am  of  opinion,  that  the  gift 
[  '597  ]  over  *was  to  take  effect,  only  in  the  event  of  Mrs.  Noble's 
marrying  and  dying  without  issue,  in  the  lifetime  of  her  brother, 
or  of  such  child  or  children  as  he  might  happen  to  leave ;  and 
as  he  died  in  her  lifetime,  and  had  no  child,  I  think  that  the 
contingent  executory  gift  cannot  take  effect,  and  that  the  estate 
already  vested  in  Mrs.  Noble  cannot  now  be  devested.    ♦    *     ♦ 
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EOGERS  V.  SOUTTEN. 

(2  Keen,  598—602 ;  S.  C.  C.  P.  Cooper,  96 ;  7  L.  J.  (N.  S.)  Ch.  118.) 

An  executor  denied  assets,  but  his  answer  disclosed  a  personal  liability 
for  payment  of  the  plaintiffs  legacies.  The  Court  made  an  order  for 
immediate  payment,  without  directing  the  accounts  to  be  taken. 

A  testator  became  bound  to  the  parish  for  the  support  of  an  illegitimate 
child  of  his  son,  and  he  made  weekly  payments  until  his  death :  Held, 
that  he  had  placed  himself  in  Ixico  parentis,  and  that  iaterest  was  payable 
from  the  testator's  death,  on  a  legacy  given  by  him  to  the  child,  though 
made  payable  on  attaining  twenty-one. 

WiLUAM  BucKLAND,  the  testator,  by  his  will,  dated  the  Ist  of 
March,  1821,  ''  gave  and  bequeathed  the  sum  of  50/.  each,  unto 
the  two  illegitimate  children  of  which  his  deceased  son  was  the 
putative  father ;  *'  and  he  gave  the  residue  and  remainder  of  his 
property  to  the  defendant  Edward  Soutten,  and  appointed  him 
his  executor. 

By  a  codicil  to  his  will,  dated  the  11th  of  August,  1821,  the 
testator  ''gave  unto  each  of  the  two  putative  children  of  his 
deceased  son  the  sum  of  50/.,  in  addition  to  a  like  sum  given  to 
them  by  his  said  will,  and  to  be  paid  to  them  on  their  attaining 
the  age  of  twenty-one  years."  The  testator  died  in  1824,  and 
the  defendant  afterwards  proved  his  will.  The  plaintiff,  Susannah 
Rogers,  who  was  one  of  the  illegitimate  children  of  the  testator's 
son  referred  to  in  his  will  and  codicil,  attained  her  age  of  twenty- 
one  years  in  March,  1881 ;  and  this  bill  was  filed  by  her,  to 
obtain  payment  of  her  two  legacies  of  50/.,  and  50/.  There  were 
two  questions  argued  at  the  Bar;  first,  whether,  under  the 
circumstances  stated  in  the  judgment  of  the  Master  of  the 
B0LI.S,  and  the  defendant  having  denied  assets,  an  order  for 
payment  of  the  legacies  could  be  made  against  the  defendant, 
without  having  the  accounts  of  the  testator's  estate  first  taken ; 
and,  secondly,  from  what  time  interest  was  payable  on  the 
legacies. 


1838. 
Jfarck  IG,  17. 

liolU  Court. 

Lord 
LAKODALE, 

M.R. 

[  698  ] 


Mr,  Pemberton  and  Mr.  H.  W.  Busk,  for  the  plaintiff,  asked 
for  an  order  for  immediate  payment  of  the  legacies,  without 
exposing  the  plaintiff  to  the  delay  which  would  *arise  from 
taking  the  accounts  before  the  Master.  They  contended  that, 
although  there  was  no  admission  by  the  executor  of  sufficient 
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Rogers       assets,  yet  that  the  facts  stated  in  the  answer  shewed  that  he 
SouTTBN.     was  personally  liable  to  the  plaintiff  for  the  payment  of  her 

legacies. 

They  contended  also,  that  the  testator  having  placed  himself 

in  loco  parentis  towards  the  plaintiff,  interest  was  payable  on  the 

legacies  from  the  death  of  the  testator. 

M7\  Cooper  and  Mr.  Hilly  contra,  insisted  that  the  accounts 
of  the  testator's  estate  ought  to  be  taken  in  the  Master's  office 
previous  to  any  order  being  made  for  payment  to  the  plaintiff. 
That,  unless  there  was  a  clear  admission  of  assets,  it  was  not 
the  practice  of  the  Court  to  make  any  order  for  payment  by  an 
executor,  until  the  preliminary  inquiries  had  been  completed. 

Secondly,  that  interest  was  payable  on  the  first  legacy  from 
one  year  from  the  testator's  death ;  and  on  the  second  from  the 
time  of  the  legatee's  attaining  twenty-one. 

]Vetherhy  v.  Dixon  (i)  was  cited  on  the  second  point. 

The  Master  op  the  Rolls  : 

This  is  a  bill  filed  for  the  payment  of  two  legacies  of  50Z.  each, 
given  by  the  will  and  codicil  of  William  Buckland,  and  dated 
respectively  the  1st  of  March,  1821,  and  the  11th  of  August, 
1821 ;  one  legacy  of  50i.  was  given  by  the  w411  and  50Z.  was 
[  '600  ]  given  by  the  codicil,  in  addition  *to  the  60i.  bequeathed  by  the 
will ;  and  it  is  payable  to  the  legatee  on  her  attaining  twenty- 
one.  There  were  two  questions  raised  in  this  case:  first, 
whether  the  defendant  is,  at  this  time,  liable  to  an  order  for 
payment  of  the  legacies,  he  having,  by  his  answer,  in  terms, 
denied  assets.  Now  it  is  true,  that  ordinarily,  when  a  defendant 
denies  assets,  the  Court  directs  the  accounts  to  be  taken  ;  but  it 
does  not  follow  that  accounts  are  directed  to  be  taken  in  those 
cases  where,  with  the  denial  of  assets,  the  answer  discloses  cir- 
cumstances which  shew  a  personal  liability  for  what  is  asked. 
The  question  is,  whether  such  circumstances  exist  in  the  present 
case.  The  testator,  having  given  certain  legacies  by  his  will, 
gives  to  the  defendant,  his  executor,  the  residue  of  his  personal 
and  all  his  real  estate.      After  the  death  of  the  testator,  his  will 

(1)  i:ni.  R.  228  (19  Yes.  407). 
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was  disputed,  and  the  defendant  then  thought  right,  to  enter  Roobks 
into  an  agreement  with  the  relations  of  the  testator,  who  were  soutten. 
disputing  the  will,  for  a  compromise,  which  was  of  this  nature : 
That  they  should  leave  the  defendant  in  undisputed  possession 
of,  and  with  an  unimpeachable  title  to  the  real  estates;  and 
that  the  defendant  should  give  to  them  all  the  personal  estate, 
which  is  stated  to  have  amounted  to  the  sum  of  2,500^;  this 
they  received,  and  the  defendant  was  left  in  possession,  with  a 
confirmed  title  to  the  real  estates.  Now  the  personal  estate  was 
subject  to  the  payment  of  the  testator's  funeral  and  testamentary 
expenses,  and  his  debts  and  legacies.  The  defendant  dealt  with 
it  as  his  own,  for  the  purpose  of  procuring  for  himself,  an  inde- 
feasible title  to  the  real  estate ;  but  he  could  not  thereby  deprive 
the  plaintiff,  or  any  person  entitled,  of  any  benefit  or  claim 
on  the  personal  estate.  It  was,  however,  in  1826  when  the 
defendant  thus  used  the  personal  estate  as  his  own,  for  his  own 
advantage,  undertaking  to  pay  the  debts  and  funeral  and  testa- 
mentary expenses,  but,  as  it  *is  said,  not  the  legacies :  the  [  *60i  ] 
transaction,  however,  took  place  under  circumstances  which 
could  not,  by  possibility,  defeat  the  claims  of  the  legatees. 

After  this,  he  being  in  possession  of  the  real  estate,  is  called 
on  for  payment  of  legacy  duty,  which  he  pays  even  on  the 
legacies  in  question ;  in  the  year  1830,  and  at  various  times,  he 
{)ays  the  other  legacies,  and  makes  a  compromise  with  another 
legatee,  who  was  in  the  same  situation  as  the  present  plaintiff. 
After  the  lapse  of  some  years,  he  is  called  upon  for  an  account, 
and  he  renders  one;  and  he  says  the  debts  are  so  much,  and 
the  personal  estate  so  much,  leaving  a  large  balance  more  than 
sufficient  to  pay  the  plaintiff :  he  does  not  however  pay,  because 
he  says  he  has  no  assets ;  and  for  this  reason,  because  he  has 
given  them  to  other  persons,  for  the  purpose  of  securing  the  real 
estates.  He  has  truly  denied,  by  his  answer,  that  he  has  assets, 
for  he  has  given  them  to  other  persons  for  the  purposes  I  have 
stated.  The  question  is,  if  this  is  such  a  denial  of  assets  as  to 
entitle  the  defendant  to  have  an  account  taken  of  the  testator's 
estate ;  and  I  am  clearly  of  opinion  that  he  has  precluded 
himself  from  any  title  to  an  account  in  this  respect. 

The  next  question  is,  from  what  time  interest  is  payable  on  the 
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BooEKB  legacies.  If  there  are  no  peculiar  circumstances,  interest  is 
SouTtBN.  payable  from  the  expiration  of  one  year  from  the  death  of  the 
testator.  As  to  the  second  legacy,  it  was  to  be  paid  in  addition 
to  a  like  sum  which  is  given  by  the  will. 

It  is  said  that  the  testator  stood  t/i  loco  parentis,  or  has 
assumed  an  obligation  for  maintaining  the  plaintiff.  I  do  not 
recollect  any  case  in  which  the  circumstances  of  the  present 
[  •602  ]  have  occurred.  The  son  of  the  testator,  *a  very  young  man, 
who  died  soon  after,  at  the  age  of  twenty-one  years,  became  the 
father  of  the  plaihtiff,  in  consequence  of  which  he  was  bound  to 
indemnify  the  parish  from  any  liability..  He  was  not  able  to  do 
it ;  and  the  testator,  his  father,  stepped  forward,  and  entered 
into  a  bond  to  maintain  the  child,  and  pay  Ss.  a  week ;  and  this 
obligation  he  seems  to  have  performed  during  his  life,  with  small 
exceptions.  There  were  some  arrears  at  his  death,  which  were 
paid  by  the  defendant. 

The  testator  thus  voluntarily  assumed  a  duty,  for  the  sake  of 
relieving  his  son,  the  effect  of  which  was  to  contribute  so  much 
for  the  plaintiff's  maintenance  ;  and  this  was  performed  till  his 
death;  previous  to  his  death,  he  had  assumed  the  situation 
of  one  in  loco  parentis;  and  with  this  obligation  pressing  on 
him,  he  makes  this  provision  for  the  children.  The  question  is, 
whether  this  is  not  sufficient  to  extend  the  payment  of  interest 
on  the  legacies  from  one  year  after  his  death  to  the  testator's 
death. 

On  the  whole,  I  think  there  is  sufficient  to  say,  that  interest 
ought  to  be  paid  from  the  death  of  the  testator ;  therefore, 
let  the  interest  be  computed,  and  an  order  be  made  for  the 
payment  of  the  legacies,  with  interest,  together  with  the  costs 
of  the  suit. 
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FISHER  V.  FISHER  (1).  ih38. 

Feb.  28. 
(2  Keen,  610—614 ;  S.  C.  7  L.  J.  (N.  S.)  Ch.  176,)  Ajn^il  6. 

Order  of  application  of  assets,  real  and  leasehold  property  comprised  in  «  ,.    ^ 
a  charge  of  debts  in  exoneration  of  the  general  personal  estate,  and  j^^ 

devised  and  bequeathed  to  seven  persons  as  tenants  in  common.     The  Lanodale. 
lapse  of  one  share  by  death  does  not  alter  the  order  of  application  of  the  M.R. 

real  and  leasehold  property  comprised  therein,  either  relatively  to  one         [  ^1^  ] 
another  or  relatively  to  the  other  shares. 

The  object  of  thid  suit  was  to  have  a  declaration  of  the  rights 
of  the  parties  interested  under  the  will  of  the  testator  Robert 
Fisher ;  and  the  principal  question  in  the  cause  was,  in  what 
order  the  assets  of  the  testator  were  to  be  applied  in  payment  of 
his  debts. 

The  will  of  the  testator  was  dated  the  13th  day  of  January, 
1824,  and  thereby,  after  giving  certain  annuities  to  three  grand- 
daughters, the  testator  devised  his  ii(iessuages,  lands,  tenements, 
and  hereditaments,  wherein  he  had  any  estate  of  inheritance 
as  of  freehold,  and  whether  freehold,  customary  freehold,  or 
copyhold,  as  to  six  undivided  seventh  parts  thereof,  to  the  use 
of  his  children,  Jabez,  Robert,  Joseph,  Roger,  Samuel,  and 
Elizabeth,  as  tenants  in  common  in  fee ;  and  as  to  the  remaining 
seventh  part  thereof,  to  the  use  of  his  daughter  Elizabeth,  in 
trust  for  his  son  Josiah  for  his  life,  but  after  his  death  for 
herself.  And  the  testator  empowered  his  executors,  notwith- 
standing the  preceding  devises,  to  sell  so  much  of  his  freehold, 
customary  freehold,  and  copyhold  messuages,  lands,  tenements, 
and  hereditaments  as  they  should  deem  necessary  to  be  sold,  for 
payment,  not  only  of  the  costs  of  the  sale,  but  also  of  his  just 
debts  and  funeral  and  testamentary  charges  and  expenses ;  and 
he  directed  that  the  money  so  raised  should  be  applied  in  pay- 
ment of  such  debts,  and  funeral  and  testamentary  expenses 
accordingly;  and  he  *provided,  that  so  much  of  the  money,  [•6ii] 
as  should  not  be  wanted  for  paying  his  debts,  funeral  and 
testamentary  expenses,  and  costs  of  sale,  should  go  and  belong 
to,  and  be  divided  amongst,  the  persons,  and  in  the  manner, 
and  for  the  respective  interests,  to  and  amongst  whom,  and  in 
and  for  which,  his  freehold,  customary  freehold,  and  copyhold 

(1)  Stead  V.  Hardaher  (1873)  L.  R.  15  Eq.  175,  42  L.  J.  Ch.  317. 
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FisHEK  hereditamenta  not  sold  as  aforesaid,  should  go,  accrue,  belong, 
Fisher.  and  be  divided  under  the  preceding  devises  and  limitations ;  and 
then  he  gave  his  leasehold  estates  for  all  his  interest  therein,  as 
to  six  seventh  parts  thereof,  to  his  children  Jabez,  Bobert, 
Joseph,  Eoger,  Samuel,  and  Elizabeth,  in  equal  shares,  as 
tenants  in  common.  And  as  to  the  remaining  seventh  part 
thereof,  to  Elizabeth,  subject  to  a  trust  for  Josiah,  during  his 
life.  The  testator  then  gave  to  his  daughter  Elizabeth,  abso- 
lutely, all  his  ready  money,  securities,  goods,  chattels,  rights, 
credits,  and  personal  estates  (except  his  leasehold  messuages, 
chambers,  lands,  and  tenements),  freed,  exonerated,  and  dis- 
charged of  and  from  his  debts  and  funeral  and  testamentary 
expenses ;  and  he  afterwards  expressed  himself  as  follows :  ''  I 
do  hereby  subject  and  charge  my  freehold,  customary  freehold, 
and  copyhold  messuages,  lands,  tenements,  and  hereditaments, 
as  the  primary  fund,  to  and  with  the  payment  of  my  just  debts 
and  funeral  and  testamentary  expenses ;  and  I  declare  that  my 
said  leasehold  messuages,  lands,  tenements,  and  chambers,  shall 
be  the  second  or  auxiliary  fund,  for  the  payment  of  my  debts  and 
funeral  and  testamentary  expenses." 

The   testator's  son  Jabez  having  died,    he  made   a    codicil, 
dated  the  4th  of  August,  1880,  and  thereby  gave  to  his  daughter 
Elizabeth  the  share  of  his  property  which  Jabez,  if  he  had  lived, 
would  have  been  entitled  to. 
[  <>12  ]  The  son  Joseph  died  in  January,  1835,  and  the  testator  died 

in  the  month  of  June  next  following,  without  having  made  any 
further  alteration  of  his  will. 

The  consequence  was,  that  the  share  of  his  property  given  to 
Joseph  lapsed,  and  his  share  of  the  freeholds  and  copyholds 
descended  to  the  testator's  heir-at-law,  or  customary  heir,  and 
his  share  of  the  leaseholds  to  the  testator's  next  of  kin. 

It  was  argued  for  the  plaintiff  and  others  of  the  devisees  under 
the  will,  that  the  lapsed  share  of  Joseph  was  the  fund  first 
applicable  to  the  payment  of  the  testator's  debts ;  that  the  law 
exempted  the  devisees  and  legatees,  who  were  objects  of  the 
testator's  bounty,  at  the  charge  of  the  heirs  and  next  of  kin, 
who  were  not  objects  of  his  bounty :  and  that  the  lapsed  share 
must  exonerate  the  shares  effectually  given.     It  was  contended, 
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by   those   interested  in   the  lapsed   personal  estate,    that  the       Fisher 
descended  real  estate  was  the  fund  first  applicable  to  the  pay-       fisheb. 
ment  of  debts  ;  and  the  parties  interested  in  the  descended  real 
estate  insisted  that  the  lapsed  share  of  the  leasehold  should  be 
first  applied. 

On  the  other  hand,  it  was  contended  that  the  freeholds, 
customary  freeholds,  and  copyholds  ought  to  be  first  applied  in 
payment  of  the  debts,  and  funeral  and  testamentary  expenses ; 
and  that  no  part  of  the  leaseholds  ought  to  be  so  applied,  if  the 
freeholds  and  copyholds  were  sufficient ;  and  that  nothing  had 
lapsed  but  the  share  of  the  surplus  of  the  real  estate  or  of  the 
leaseholds,  which  might  remain  after  payment  of  the  debts, 
funeral  and  testamentary  expenses. 

Mr.   Pembcrton   and   Mr,  G.  L.  Russell,  for   the  plaintiff, 
Boger  Fisher. 

Mr.  Bethelly  Mr.  L.  Lowndes,  Mr.  Koe,  and  Mr.  11.  E.        [  613  ] 
Sharjte,  for  other  parties. 

[Milnes  v.  Sbiter  (l),  Williams  v.  ChiHy  (2),  Waring  v.  Ward  (3), 
Manning  v.  Spooner  {4^) ,  and  other  earlier  cases  (to  which 
reference  is  no  longer  necessary)  were  cited.] 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Rolls,  after  stating  the  circumstances  of 
the  case,  proceeded : 

Now,  upon  the  construction  of  this  will,  in  which  the  testator 
has  expressly  exonerated  his  personal  estate  (other  than  leasehold 
lands  and  tenements)  from  the  payment  of  debts ;  and  expressly 
subjected  his  freehold,  customary,  and  copyhold  estates  as  the 
primary  fund ;  and  declared  his  leasehold  estates  to  be  the 
secondary  or  auxiliary  fund  for  the  payment  of  his  debts  and 
funeral  and  testamentary  expenses ;  I  think,  that  the  testator 
must  be  considered  to  have  appropriated,  first  his  freehold, 
eustomary  freehold,  and  copyhold  estates;   and,  secondly,  his 

(1)  7  K.  B.  48  (8  Ves.  295).  (3)  5  E.  R.  130  (5  Ves.  670). 

(2)  3  K.  B-  71  (3  Ves.  545).  (4)  3  R.  R.  67  (3  Yes.  114). 
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leasehold  estates,  as  the  special  fund  for  the  payment  of  his 
debts,  and  funeral  and  testamentary  expenses:  that  Joseph,  if 
he  had  lived,  would  only  have  been  entitled  to  his  share  of  so 
much  of  the  freehold,  customary  freehold,  and  copyhold  estates, 
as  remained  after  payment  of  the  funeral  and  testamentary 
expenses  and  debts ;  or  in  the  event  of  the  whole  being  insuffi- 
cient for  that  purpose,  to  his  share  of  so  much  of  the  leasehold 
estate,  as  remained  after  payment  of  the  *debts,  and  funeral  and 
testamentary  expenses,  remaining  unsatisfied,  after  the  applica- 
tion of  the  primary  fund  ;  and  that  nothing  has  lapsed,  but  the 
shares  of  the  respective  estates  which  Joseph  would  have  been 
entitled  to. 

I  am  therefore  of  opinion  that  the  debts,  and  funeral  and 
testamentary  expenses,  are  primarily  charged  upon,  and  ought 
to  be  borne  by,  the  freehold,  customary,  and  copyhold  estates ; 
and  that  if  such  estates  be  more  than  sufficient  for  full  payment 
of  the  debts  and  funeral  and  testamentary  expenses,  ope  seventh 
part  thereof,  in  consequence  of  the  death  of  Joseph  in  the  lifetime 
of  the  said  testator,  is  undisposed  of  by  the  will,  and  has  descended 
to  the  testator's  heir-at-law,  and  customary  or  copyhold  heir;  and 
that  if  the  freehold,  customary,  and  copyhold  estates,  be  insuffi- 
cient for  payment  of  the  debts,  and  funeral  and  testamentary 
expenses,  the  deficiency  is  to  be  raised  out  of  the  testator's 
leasehold  estate;  and  that  one  seventh  part  of  the  leaseholds, 
or  of  the  surplus  thereof,  after  payment  of  such  deficiency,  has 
lapsed,  in  consequence  of  the  death  of  Joseph  in  the  lifetime  of 
the  testator,  and  is  undisposed  of  by  the  will. 


1838. 
July  21. 
Aug.  7. 

Itulh  Court. 

Lord 
Langdale, 

M.R. 

[  (;22  ] 


HEWITT  V.  LORD  DACRE. 

(2  Keen,  622—631  ;  S.  C.  7  L.  J.  (N.  S.)  Ch.  295.) 

A  power  to  appoint  among  children,  **  subject  to  such  regulations  and 
directions,  with  regard  to  the  settling  the  shares  in  trust  for  their  separate 
use,  and  with,  under,  and  subject  to  such  powers,  provisos,  conditions, 
and  other  restrictions  and  limitations  over  (such  limitations  over  being 
for  the  benefit  of  some  or  one  of  them),*'  does  not  authorise  an  appointment 
to  grandchildren. 

A.,  widow,  having  a  power  of  appointing  a  fund  amongst  her  children, 
by  her  will  appointed  shares  to  certain  of  her  children  for  life,  with 
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remainder  to  their  children  ;  and  in  case  any  of  her  children  died  in  her 
lifetime,  she  gave  the  share  to  his  or  her  issue ;  and  in  case  there  should 
be  no  issue,  the  survivor's  of  A.'s  children  were  to  take  :  Held,  that  the 
appointment  to  the  grandchildren  was  void,  but  that  the  alternative  gift 
over  to  the  surviving  children,  in  case  any  died  in  the  testatrix's  lifetime 
without  issue,  was  valid. 

In  this  case,  by  an  indenture  bearing  date  the  3rd  of  March, 
1799,  certain  funds  were  vested  in  trustees  upon  trust  for  Jane 
Webb,  widow,  and  her  assigns  for  life  ;  [and,  after  her  decease, 
upon  trust  to  transfer  the  same  unto,  between,  and  amongst 
her  six  children,  at  such  times,  and  in  such  shares  and  manners, 
and  subject  to  such  regulations  and  directions  with  regard  to  the 
settling  the  shares  of  her  five  daughters,  or  any  of  them,  in  trust 
for  their  respective  separate  use,  and  to  such  powers,  provisos, 
conditions,  and  other  restrictions  and  limitations  over,  (such 
limitations  over  being  for  the  benefit  of  some  or  one  of  them), 
as  the  said  Jane  Webb,  the  widow,  at  any  time,  by  deed  or  will, 
should  appoint ;  and  in  default  of  appointment,  equally  share 
and  share  alike  as  tenants  in  common] . 

Jane  Webb,  the  widow,  by  her  will,  dated  the  30th  of  Septem- 
ber, 1826,  [after  disposing  of  three  sixths  of  the  fund,  as  to  the 
three  remaining  sixth  parts,  directed  the  trustees  to  pay  the 
dividends  arising  therefrom  half  yearly  into  the  hands  of  her 
daughters,]  Elizabeth,  Jane,  the  wife  of  Samuel  Eoberts,  and 
Anne,  the  wife  of  James  Fletcher,  during  the  lives  of  the  said 
Elizabeth,  Jane,  and  Anne,  to  their  separate  use,  in  equal 
shares,  share  and  share  alike :  and  the  testator  afterwards 
directed,  that  ''  after  the  death  of  either  of  her  said  daughters, 
the  trustees  should  apply  the  dividends,  or  the  share  of  such 
of  her  daughters  dying,  in  the  maintenance  and  education  of 
such  child  or  children  as  she  might  leave,  till  twenty-one ;  and 
then,  as  such  child  or  children  arrived  at  that  age,  to  pay  or 
transfer  the  principal  stock,  or  share  of  such  her  daughter 
80  dying,  to  and  amongst  her  children,  share  and  share  alike ; 
and  if  there  should  be  but  one,  to  such  only  child  ;  and  if  there 
should  be  no  child  who  should  live  to  the  age  of  twenty-one,  nor 
Aiij  who  should  leave  lawful  issue,  the  testatrix  gave  the  prin- 
cipal stock  to  such  of  her  own  children  as  should  be  then  living, 
and  the  issue  of  such  of  them  as  might  be  then  dead,  such  issue 
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r. 
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[629] 


to  take  the  share  of  the  parent  only.  And  in  case  any  of  the 
testatrix's  said  children  should  happen  to  die  before  her,  she 
gave  the  share  of  him  or  her  so  dying,  unto  his  or  her  lawful 
issue,  each  taking  the  share  of  the  parent  only;  and  in  case 
there  should  be  no  such  issue,  the  survivors  or  survivor  of  the 
testatrix's  own  children  to  take.'* 

After  the  date  of  the  will,  and  in  the  life  of  the  testatrix 
(namely,  in  July,  1883),  Anne  Fletcher  died,  leaving  two 
children,  who  were  parties  to  this  suit;  and  in  July,  1835, 
in  the  lifetime  of  the  testatrix,  Elizabeth  Webb  *died  without 
having  been  married.  On  the  death  of  the  testatrix,  in  1836, 
several  questions  were  raised  as  to  the  validity  of  the  appoint- 
ment. [One  question  was,  J  whether  the  appointment  to  the 
children  of  Anne  Fletcher  was  a  good  execution  of  the  power : 
and  as  to  the  share  intended  for  Elizabeth,  who  died  in  the 
lifetime  of  the  testatrix,  without  having  been  married,  whether 
it  had  been  effectively  limited  over  by  the  will  of  the  testatrix  to 
her  surviving  children. 

Mj\  Tinneyy  Mr,  Pemherton,  and  Mr.  James  Riissell,  for 
the  plaintiffs  [one  of  the  daughters  and  her  husband;  and] 
Mr.  Kindersley  and  Mr.  Bailey  [for  another  daughter  and  her 
husband,  argued  that]  as  to  the  limitation  over,  in  the  event 
of  any  of  the  children  of  the  testatrix  dying  without  issue  in 
her  lifetime,  it  was  an  appointment  with  a  double  aspect ;  and 
although  void  as  to  the  grandchildren,  it  was  valid  as  to  the 
gift  over  to  the  surviving  children  who  were  objects  of  the 
power  :  Crompe  v.  Barroic  (i). 

Mr.  lioupell,  for  the  children  of  Anne  Fletcher,  argued, 
that,  as  the  power  authorised  the  settlement  of  the  shares 
of  the  children,  the  appointment  to  the  grandchildren  was 
authorised:  [Cavendish  v.  Cavendish  (2),  Mallison  v.  Andrews (3).] 

Mr.  Cole,  for  the  personal  representative  of  Anne  Fletcher, 
*  *  contended  that  the  gift  over  of  Elizabeth's  share  was  not 
an  appointment  with  a  double  aspect,  but  a  remainder  over, 


(1)  4R.  R.  318(4  Ves.  681). 

(2)  2  Br.  C.  C.  25,  n. 


(3)  Ibid,  p.  27,  n. 
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after  a  void  gift  to  her  issue,  which  was  not  accelerated  by  the      Hewitt 

failure  of  the  prior  void  gift ;  he  cited  lioutledge  v.  Dorril  (i).  loed 

Dacrb. 

Mr.  ChancUess,  for  Jane  Roberts  and  her  husband. 

Mr.  Kenyon  Parker,  for  the  personal  representatives  of  the 
testatrix. 


Mr.  Tinney,  in  reply: 

*  *  The  power  authorises  a  settlement,  but  the  limitations 
mast  be  for  children,  and  not  grandchildren. 

The  Master  of  the  Bolls  (after  stating  the  case)  [and  deciding 
a  point  not  included  in  this  report,  said  :  ] 

Secondly;  with  respect  to  the  share  intended  for  Elizabeth, 
I  think  that  there  is  an  alternative  gift;  the  words  seem  to 
me  to  have  the  same  effect,  as  if  the  testatrix  had  said,  if 
my  daughter  die  in  my  lifetime,  and  shall  have  issue,  I  give 
her  share  to  such  issue;  but  if  she  has  no  issue,  I  give  her 
share  to  the  survivors,  or  survivor  of  my  own  children :  as  to 
the  latter  alternative  the  appointment  is  good,  in  favour  of  the 
children  surviving  at  the  death  of  the  testatrix. 

Thirdly;  I  am  of  opinion  that  the  appointment  to  the 
children,  or  issue  of  the  children  of  the  testatrix,  is  void: 
the  grandchildren  do  not  appear  to  me  to  have  been  objects  of 
the  power ;  and  whatever  inference  may  in  some  cases  have 
been  dedaced,  from  the  word  "  settled,"  in  favour  of  grand- 
children, is  excluded  in  this  case,  by  the  express  direction,  that 
the  limitations  over  were  to  be  for  the  benefit  of  the  children. 

(1)  2  R.  R.  250  (2  Vo8.  Jr.  357). 


[1580] 


Aitff,  7. 
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1837.  CALVERT  V.  The  LONDON  DOCK  COMPANY. 

Nov.  5. 
jg38  (2  Keen,  638—645  ;  S.  C.  7  L.  J.  (N.  S.)  Ch.  90;  2  Jur.  62.) 

J'^eb.  13.  A  contractor  undertook  to  perfonn  certain  works,  and  it  was  agreed 

that  three  fourths  of  the  work,  as  finished,  should  be  paid  for  every  two 

T   ^'  months,  and  the  remaining  one  fourth  upon  the  completion  of  the  whole 

Lanodale  work :  Held,  that  the  sureties  for  the  due  performance  of  the  contract, 

M.R.  were  released  from  their  liability,  by  reason  of  payments  exceeding  three 

r  (jjjg  1  fourths  of  the  work  done,  having,  without  the  consent  of  the  sureties, 

been  made  to  the  contractor  before  the  completion  of  the  whole  work. 

The  bill,  in  this  case,  was  filed  by  Mr.  Calvert,  as  legal 
personal  representative  of  Richard  Laycock,  deceased,  and  by 
Thomas  Warburton,  against  the  London  Dock  Company,  Isaac 
Solly,  stated  to  be  their  treasurer,  and  other  persons,  being  the 
executor  and  executors  of  James  Warre,  deceased,  and  it  prayed 
for  a  declaration,  that  the  plaintiffs,  and  the  estate  of  Laycock, 
were,  in  equity,  relieved  and  discharged  from  the  bond  in  the 
bill  mentioned ;  or  that  the  London  Dock  Company  had  not, 
by  breach  of  the  condition,  sustained  any  damage,  for  which, 
in  equity,  the  Company,  or  the  representatives  of  the  obligee 

on  their  behalf,  ought  to  be  permitted  to  put  the  bond  in 
suit  against  the  plaintiff:  and  that  the  defendants  might  be 
restrained,  by  perpetual  injunction,  from  all  further  proceedings 
at  law  against  the  plaintiffs,  respecting  the  matters  in  the  bill 
mentioned. 

The  following  were  the  circumstances  of  the  case :  By 
contract,  in  writing,  dated  the  29th  day  of  September,  1829, 
[  •639  ]  Robert  Streather,  a  builder,  agreed  with  James  *Warre,  the 
treasurer  of  the  London  Dock  Company,  on  behalf  of  the 
Company,  to  perform  certain  works,  which  were  to  be  com- 
menced twenty  days  after  notice,  and  to  be  completed  in  twelve 
months  from  the  commencement.  Streather  was  to  provide 
all  materials  and  labour,  in  consideration  of  52,200Z.,  and 
being  allowed  to  appropriate  certain  materials  mentioned:  the 
engineer  of  the  Company  was  to  be  the  sole  judge  of  the  works, 
and  was  to  employ  competent  persons  to  perform  the  works,  if 
Streather  failed  to  do  so ;  and  in  that  case,  the  costs  thereof 
were  to  be  deducted  from  the  sum  to  become  due  to  Streather 
under  the  contract :  a  provision  was  made  for  varying  the 
price,  on  any  variation  being  made  in  the  work  specified  in  the 
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contract:  and  Mr.  Warre,  for  the  Company,  agreed  to  pay  the      c^alvert 
J)2,20(M.  by  instalments;  viz.,  three  fourths  of  the  cost  of  the  thk  London 
\Tork  certified  to  be  done  every  two  months,  and  the  remaining     company  ' 
one  fourth  after  the  full  completion  of  the  contract. 

On  the  3rd  of  November,  1829,  Streather,  and  Warburton,  and 
Laycock,  as  his  sureties,  executed  to  James  Warre,  as  treasurer 
of  the  Company,  their  joint  and  several  bond  for  the  sum  of 
o,000Z.,  conditioned  to  be  void,  if  Streather  should  well  and  truly 
observe,  perform,  and  keep,  the  promises  and  agreements  con- 
tained in  the  contract,  which,  on  the  part  of  Streather  were  and 
oaght  to  be  performed,  according  to  the  true  intent  and  meaning 
of  the  contract. 

Notice  having  been  given,  Streather  commenced  the  works  on 
the  28th  of  December,  1829,  but  did  not  complete  them  in  twelve 
months,  or  before  the  28th  of  March,  1831,  to  which  day,  the  time 
for  completing  the  works  was  enlarged,  with  the  consent  of 
Warburton  and  Laycock. 

The  time  having  expired,  the  London  Dock  Company  gave       [  640  j 
notice  to  the  sureties  that  they  would  be  called  upon  to  pay  the 
0,0002.  under  the  bond. 

On  the  13th  of  April,  1831,  Streather  quitted  the  works,  and 
left  the  Company  in  possession  of  engines,  and  implements,  and 
materials  of  great  value,  belonging  to  him.  He  soon  after- 
wards became  bankrupt,  and  his  assignees  brought  an  action  of 
trover  against  the  Company  for  the  engines,  implements,  and 
materials  of  Streather  in  their  possession.  In  the  action,  and 
upon  the  proceedings  under  a  reference  which  grew  out  of  it, 
the  assignees  established  their  title  to  recover  31 6Z. ;  but  the 
bankrupt,  Streather,  appeared  to  be  indebted  to  the  Company  in 
a  sum  exceeding  8,0002. 

The  Company  alleged,  that  they  had  sustained  damage  to  the 
amount  of  more  than  7,000Z.,  by  the  default  of  Streather;  and 
in  January,  1835,  they  caused  actions  to  be  brought  against  the 
snretieSy  to  recover  the  full  penalty  of  the  bond ;  and  in  the 
particulars  of  their  demand,  they  stated  that  they  had  made  pay- 
ments on  account  of  the  contract,  to  the  amount  of  49,619/.  5«., 
and  in  completing  the  works,  18,875/.  3«.  2<L,  making  together 
68,494L    8s.    2(1. :    that   there   had   become   due    to   Streather, 


302  1888.     CH.     2  KEEN,  640—642.  [r.r. 


Calvert      on  the    contract,    52,200?. ;    for    varied    and   increased    work, 

The  London  3,721i.  16«.  Sd. ;  and  for  the  implements,  engines,  and  materials 

*  Company,     ^e  had  left,  4,857Z.  3«.   9d.,  making,  in  all,  60,779?.  0«.  5rf.  ; 

and  they  represented  the  differences  as  the  amount  of  their  loss 

sustained  by  the  non-performance  of  the  works  by  Streather. 

Under  these  circumstances  the  plaintiffs  filed  their  bill  ;  and 
[  *64i  ]  after  alleging  that  the  referee  in  the  action  ^against  the  Com- 
pany, had  stated,  that  although  the  payments  made  to  Streather 
amounted  to  49,619?.,  the  value  of  the  work  done  by  Streather 
was  only  86,429?.,  they  charged,  that  in  executing  the  bond, 
the  sureties  considered,  and  had  a  right  to  consider,  that  the 
Company,  until  the  entire  performance  of  the  contract,  would 
have  retained  in  their  hands,  so  much  of  the  contract  price, 
as  by  the  contract,  they  were  entitled  to  retain,  as  a  security 
for  the  performance  of  the  rest  of  the  contract ;  and  that 
by  advancing  to  Streather  more  than  they  were  bound  to  do, 
the  Company  deprived  the  plaintiffs  of  the  benefit  of  that 
security,  and  thereby,  in  equity,  released  them  from  the  bond ; 
or  at  least,  could  not  equitably  recover  against  the  plaintiffs, 
any  loss  which  they  might  have  sustained,  by  making  such 
advances;  and  ought  not  to  be  permitted' to  sue  the  plaintiffs 
on  the  bond,  for  if  they  had  not  made  such  advances,  they 
would  not  have  sustained  any  loss  by  the  non -performance  of 
the  contract. 

The  common  injunction,  for  want  of  answer,  was  obtained, 
and  no  motion  was  made  either  to  dissolve  it,  or  to  extend  it  to 
stay  trial. 

The  actions  were  tried  on  the  20th  of  February,  1836.  The 
plaintiffs  there  obtained  a  verdict,  with  only  nominal  damages. 
The  plaintiffs  in  the  action,  who  were  the  defendants  here,  applied 
to  the  Court  of  King's  Bench  to  increase  the  damages ;  and  the 
plaintiffs  here  prosecuted  the  suit  to  a  hearing. 

The  cause  came  on  to  be  heard  on  the  7th  of  March  last,  before 
the  application  to  the  Court  of  King's  Bench  had  been  disposed 
of.  On  that  account  the  hearing  was  postponed;  but  the 
proceedings  in  the  King's  Bench  having  ended  in  an  order 
[  ♦fii'i  ]  that  the  *  verdict  should  stand,  the  cause  was  brought  on 
again. 
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It  was  now  asked,  that  the  common  injunction  which  had  been      Calvert 
(j^ranted,  might  be  made  perpetual,  and  that  the  defendants  might  the  London 
p:^V  the  costs  of  suit.  CoS^^Y. 

Mr.  Tinney^Mr,  Kindersletj,  and  Mr.  lioupelly  for  the  plaintiffs, 
contended  that  the  Company,  by  making  advances  to  Streather 
of  more  than  two  thirds  of  the  value  of  the  work  done,  had 
varied  the  contract  to  the  prejudice  of  the  sureties,  and  thereby 
discharged  them  from  their  liability  under  the  bond :  Reea  v. 
BerringUm  (l),  Mayhcw  v.  Crickett  (2),  Bowmaker  v.  Moore  (3). 
That  the  defendants,  by  paying  Streather  before  the  time  limited, 
had  removed  the  inducement  to  him  to  perfect  the  works.  And 
that  if  no  more  than  two  thirds  of  the  value  of  the  work  had  been 
paid  to  Streather,  there  would  have  been  a  reserved  fund,  to 
answer  an)'  default  and  to  indemnify  the  sureties.     *     *     ♦ 

Mr.  Pemberton,  Mr.  PhiUiinore,  and  Mr.  Blunt,  for  the  defen- 
dants, insisted  that  nothing  had  been  done  in  this  case  to  release 
the  sureties :  that  the  Company  had  made  the  extra  advances  to  the 
contractor,  not  under  the  contract,  but  as  loans,  which  they  were 
entitled  to  ♦do,  and  had  thereby  greatly  facilitated  the  perform-  [  •043  ] 
ance  of  the  work.  That  so  far  from  prejudicing  the  sureties,  the 
Company  had  diminished  their  liability  ;  for,  but  for  these  timely 
advances,  the  contract  would  long  before  have  been  abandoned, 
and  the  bond  forfeited.  .  *     ♦     * 

Mr.  Kindersley,  in  reply  : 

The  object  of  the  Company  in  retaining  one  fourth  of  the  price 
was  a  security  to  them  that  the  contractor  should  complete  the 
work.  The  sureties  were  entitled  to  the  benefit  of  this  security, 
and  of  this  they  have  been  deprived,  by  the  mode  in  which  the 
Company,  without  the  sureties'  consent,  have  dealt  with  Streather. 
If,  at  the  time  when  Streather  abandoned  the  work,  the  Company 
had  had  the  intended  reserved  fund  in  their  hands,  the  sureties 
would  themselves  have  been  enabled  to  have  completed  the 
works  without  loss,  and  even  nominal  damages  would  not  have 
been  recovered. 

(1)  3  R.  B.  3  (2  Ves.  Jr.  640).  (3)  21  R.  R.  758  (3  Price,  214). 

(2)  19  B.  R.  57  (2  Swansl.  \Ho). 
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(^ALVKKT      The  Master  of  the  Rolls  (after  stating  the  case)  proceeded : 

r. 

The  London       The  defendants  do  not  dispute  the  fact  that  their  advances  to 
Dock 
Company.      Streather  exceeded  the  sums  which  they  were  bound  to  advance 

•644  ]  under  the  contract,  but  they  *say  that  the  increased  advances 
were  made  for  the  purpose  of  giving  Streather  greater  facility  to 
perform  the  contract.  It  is  said  that  the  performance  of  the 
work  by  Streather  was  impeded  by  his  want  of  funds ;  and  that 
by  the  advances  made  to  him,  he  was  enabled  to  do  more  than  he 
otherwise  could  have  done — and  that  to  assist  him  was  to  assist 
his  sureties :  and  it  was  only  for  the  purposes  of  affording 
that  assistance,  that  the  Company  did  more  than  they  were 
obliged  to  do. 

The  argument  however,  that  the  advances  beyond  the  stipula- 
tions of  the  contract,  were  calculated  to  be  beneficial  to  the 
sureties,  can  be  of  no  avail.  In  almost  every  case  where  the 
surety  has  been  released,  either  in  consequence  of  time  being  given 
to  the  principal  debtor,  or  of  a  compromise  being  made  with  him, 
it  has  been  contended,  that  what  was  done  was  beneficial  to  the 
surety — and  the  answer  has  always  been,  that  the  surety  himself 
was  the  proper  judge  of  that — and  that  no  arrangement,  different 
from  that  contained  in  his  contract,  is  to  be  forced  upon  him; 
and  bearing  in  mind  that  the  surety,  if  he  pays  the  debt,  ought 
to  have  the  benefit  of  all  the  securities  possessed  by  the  creditor, 
the  question  always  is,  whether  what  has  been  done  lessens 
that  security. 

In  this  case,  the  Company  were  to  pay  for  three  fourths  of  the 
work  done  every  two  months ;  the  remaining  one  fourth  was  to 
remain  unpaid  for,  till  the  whole  was  completed  ;  and  the  effect 
of  this  stipulation  was,  at  the  same  time,  to  urge  Streather  to 
perform  the  work,  and  to  leave  in  the  hands  of  the  Company 
a  fund  wherewith  to  complete  the  work,  if  he  did  not ;  and  thus 
it  materially  tended  to  protect  the  sureties. 
[  <;4r»  ]  Wliat  the  Company  did,  was  perhaps  calculated  to  make  it 

easier  for  Streather  to  complete  the  work,  if  he  acted  with 
prudence  and  good  faith ;  but  it  also  took  away  that  particular 
sort  of  pressure  which,  by  the  contract,  was  intended  to  be 
applied  to  him.  And  the  Company,  mstead  of  kee{)ing  them- 
selves in  the  situation  of   debtors,  having  in  their  hands,  one 
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fourth  of  the  value  of  the  work  done,  became  creditors  to  a  large      Calvbbt 
amount,  without  any  security ;   and  under  the  circumstances,  I  the  Londok 
think,  that  their  situation  with  respect  to  Streather,  was  so  far     comply 
altered,  that  the  sureties  must  be  considered  to  be  discharged 
from  their  suretyship. 

I  think  therefore  that  the  plaintiffs  are  entitled  to  have  the 
injunction  made  perpetual ;  and  that  they  are  also  entitled  to 
the  costs  of  this  suit. 

The  plaintiffs  appear  not  to  have  had  a  complete  legal  defence, 
though  they  had  a  case  which  reduced  the  damages  to  a  nominal 
amount.  They  could  not,  however,  anticipate  the  result  of  the 
action.  They  had  an  equitable  defence ;  and,  under  the  circum- 
stances of  this  case,  if  an  application  had  been  made  for  the 
purpose,  I  do  not  think  that  the  plaintiff  in  equity  would  have 
been  ordered  to  give  judgment;  and,  after  the  verdict  with 
nominal  damages,  the  application  to  the  Court  of  King's  Bench 
made  by  the  plaintiffs  at  law  made  it  important  for  the  defendants 
there  to  proceed  with  their  bill  in  equity. 


GRIEVESON  V.  KIRSOPP  (otherwise  KERSOPP). 

{2  Keen,  653—657 ;  S.  C.  nom.  Grieveson  v.  Cureopp,  6  L.  J.  (N.  S.)  Ch.  261.) 

A  power  to  sell,  if  really  intended  to  be  in  the  nature  of  a  trust  for 
sale,  wiU  work  a  conversion. 

The  principal  questions  in  this  case  arose  upon  the  construction 
of  the  will  and  codicil  of  the  testator  John  Carr.  The  will  was 
dated  on  the  16th  day  of  November,  1795,  and  was  as  follows : 
"I  John  Carr  of,  &c.,  do  give  and  bequeath  unto  my  wife 
Sarah  Carr,  during  her  natural  life,  should  she  remain  in  a 
state  of  widowhood,  the  sum  or  sums  of  money  that  may  accrue 
from  the  interest  of  300/,  for  her  use  and  enjoyment,  and  after 
her  decease  my  will  and  desire  is,  that  the  full  and  perfect  sum 
of  900L  before  mentioned  be  left  to  my  son  John  Carr.  Item, 
or  likewise,  I  do  give  and  bequeath  unto  Sarah  Carr,  my  wife, 
the  time  she  may  hereafter  continue  my  widow,  for  the  benefit 
and  advantage  of  my  children,  full  discretionary  power  either 
to  hold  or  dispose  of  my  estate  called  Woodfoot  and  Slaley,  as 
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GBTEVE80N  she  may  find  the  same  most  convenient ;  bat  if  at  any  time  she 
KiBBOPP.  should  desire  to  dispose  of  the  same,  my  will  *and  desire  is, 
[  *654  ]  that  every  circumstance  attending  the  same  be  transacted  and 
managed  by  the  gentleman  in  trust  hereafter  mentioned.  Item, 
or  likewise,  I  do  give  and  bequeath  unto  my  children,  Barbara 
Carr,  Susannah  Carr,  Sarah  Carr,  Mary  Carr,  and  Frances  Carr, 
the  real  and  full  sum  of  1002.  each,  which  sum  or  sums  are  to 
be  paid  from  the  lands  of  Slaley  Woodfoot  and  Slaley  before 
mentioned;  and  my  will  and  desire  is,  that  each  and  every 
of  them,  may  have  such  sum  or  sums  as  before  mentioned,  at 
their  own  disposal,  as  they  and  each  of  them  attain  the  age 
of  twenty-one.  Item,  or  likewise,  I  do  give  and  bequeath 
unto  my  son  John  Carr  all  and  every  the  rest,  residue,  and 
remainder  of  estates,  properties,  and  effects,  both  here  and  else- 
where, which  at  any  time,  or  from  time  to  time,  may  become 
my  true  right  and  property.  Item,  or  likewise,  I  do  will  and 
grant  that  all  claims,  demands,  debts,  or  incumbrances,  of  what 
kind  soever  and  wheresoever,  be  discharged  from  the  effects  and 
monies,  that  may  arise  from  the  personal  properties,  effects,  or 
possession,  upon  or  belonging  to  the  estates  commonly  called 
and  known  by  Slaley  Woodfoot  and  Slaley;  if  such  personal 
properties  are  insufficient,  to  discharge  the  before  mentioned 
contingencies,  my  express  will  and  intention  is,  that  all  and 
every  the  rest,  residue,  and  remainder  of  claims,  demands, 
debts,  and  incumbrances,  of  what  kind  soever  or  wheresoever, 
be  discharged  from  the  estates  before  mentioned.  Item,  or 
likewise,  I  do  constitute  and  appoint  Anthony  Surtees,  Esq., 
John  Hall  and  William  Hopper,  gentlemen,  in  full  power  and 
trust  with  the  disposal  of  my  lands,  woods,  and  estates,  should 
my  wife  Sarah  Carr  think  proper  to  dispose  of  the  same.** 

The  codicil  was  dated  on  the  23rd  day  of  the  same  month  of 
November,  1795,  and  was  as  follows:  **And  whereas  by  my 
I  *665  ]  said  will  I  did  give  and  bequeath  to  my  *children  certain  sums 
of  money  as  therein  is  mentioned,  now  my  will  and  mind  is, 
that  my  wife  Sarah  Carr,  and  I  do  hereby  empower  her,  by  and 
with  the  assistance  and  help  of  the  trustees  therein  named,  to 
sell  and  dispose  of  all  my  estates  whatsoever,  and  the  money 
arising  from  such  sale  or  disposal,  together  with  my  personal 
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estate,  she,  my  said  wife,  shall  and  may  divide  and  proportion  Gbieveson 
among  my  said  children  as  she  shall  think  fit  and  proper,  or  kibbopp. 
as  she  shall  direct  and  order  by  any  will  or  writing  by  her 
executed  in  the  presence  of  two  or  more  credible  witnesses; 
and  I  do  hereby  make,  constitute,  and  appoint  her,  my  said 
wife  Sarah  Carr,  sole  executrix  of  my  said  last  will  and 
testament." 

The  testator  died  in  1805,  and  his  widow  lived  till  1829.  The 
property  was  not  sold  in  the  widow's  lifetime;  and  she  died 
without  making  any  valid  appointment  of  the  property:  although, 
by  her  will,  she  attempted  to  appoint  it  to  a  son-in-law,  and  to 
some  of  her  grandchildren;  they,  however,  not  being  objects 
of  the  power,  the  appointment  was  inoperative. 

The  bill,  in  this  case,  was  filed  by  John  Grieveson,  as  the 
legal  personal  representative  of  Barbara,  his  deceased  wife, 
who  was  one  of  the  daughters  of  John  Carr,  the  testator  in  the 
cause,  against  John  Eersopp,  and  various  persons,  claiming  to 
be  interested  in  the  testator's  estate ;  and  it  is  prayed,  that  the 
rights  and  interests  of  the  plaintiff  and  the  other  parties  might 
be  ascertained  and  declared ;  and  that  the  defendant  Sarah  Carr 
Teasdale  and  John  Carr  Kersopp,  who  were  the  coheirs  of  the 
testator,  might  be  declared  to  be  trustees  of  the  real  estate  for 
the  benefit  of  the  plaintiff  and  the  legal  personal  representatives 
of  the  testator's  children,  subject  to  the  mortgage  securities 
affecting  the  same.  The  bill  also  prayed  for  an  account  of  the 
personal  ^estate,  and  of  the  rents  of  the  real  estate,  accrued  [  *656  ] 
since  the  death  of  Sarah  Carr,  the  widow  of  the  testator ;  and 
that  the  real  estate  might  be  sold,  and  for  consequential  directions. 
It  had  been  ascertained  by  the  Master,  what  children  the  testator 
left,  and  who  now  represented  them,  and  also  what  assignment  of 
the  interests  of  such  children  had  been  made;  and  the  cause 
now  came  on  for  further  directions. 

The  two  principal  points  discussed  were,  first,  whether  the 
power  of  sale  and  devise  given  to  the  widow  were  so  imperative 
on  the  widow,  as  to  create  a  trust  for  her  children,  which,  in 
default  of  her  execution  of  the  power,  would  entitle  the  children 
to  the    anappointed   property  (i),   and   secondly,   whether  the 

(1)  Sea  Brown  v.  Hlgys,  4  R  R^  323  (8  Ves.  574). 
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Obievbson   shares  of  the  children  who  were  dead,  were,  as  between  their 
KiBsopp.     representatives,  of  the  nature  of  real  or  personal  estate  (i). 

Mr.  Spence  and  Mr.  Bailey,  for  the  plaintiff. 

Mr.  Hall,  Mr.  Reynolds,  Mr.  Hallett,  Mr.  AnderdoHy 
Mr.  Bellamy,  Mr,  O.  Richards,  and  Mr.  Purvis,  for  other 
parties. 

[The  judgment  turned  upon  the  construction  of  the  will 
and  did  not  refer  to  any  of  the  numerous  cases  mentioned  by 
counsel  in  reference  to  the  points  settled  by  Broun  v.  IUgffs 
and  Ackroyd  v.  Smithson.] 

[  667  ]       The  Master  of  the  Rolls  [after  stating  the  facts^ : 

Upon  the  construction  of  these  documents,  I  think  that  the 
widow  took  a  life  interest,  with  a  power  to  sell  the  real  estate 
with  the  assistance  of  the  trustees,  and  to  distribute  the  money 
arising  from  the  personal  estate  and  the  sale  of  the  real  estate, 
amongst  the  children,  and  that  the  power  was  conferred  in 
words,  which  made  it  the  duty  of  the  widow  to  execute  that 
power,  and  by  implication  gave  the  money  to  the  children.  I 
am  therefore  of  opinion,  that  the  power  was  in  the  nature  of  a 
trust  for  the  children,  and  that  subject  to  such  appointment 
as  the  widow  might  have  made,  the  children  were  entitled  in 
equal  shares.  She  survived  them  all  without  having  made  any 
appointment;  and  I  am  of  opinion,  that  her  will,  made  after 
their  death,  and  purporting  to  give  the  testator's  estate  to  her 
grandchildren,  is  no  execution  of  the  power.  It  further  appears 
to  me  that  the  direction  to  sell,  expressed  as  it  is,  operated  as 
a  conversion  of  the  real  estate,  and  that  the  children  were 
entitled  to  take  the  money,  to  arise  from  the  sale,  as  personalty. 

(1)  See  Ackroyd  v.  Smithaon,  IB     C,  C.  604. 
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MACKWORTH  o.  HINXMAN. 

(2  Keen,  658—662;  S.  C.  5  L.  J.  (N.  S.)  Ch.  127.) 

A  testator  bequeathed  personalty  to  trustees,  to  pay  the  interest  to 
Sir  GKlbert  A.,  Baronet,  for  life,  and  after  his  decease,  to  his  eldest  son ; 
but  in  case  he  should  die  leaving  no  son,  then  in  trust  for  the  person  on 
whom  the  baronetcy  should  devolve,  so  that  each  baronet  should  take 
the  interest  for  life ;  and  after  the  extinction  of  the  baronetcy,  to  fall 
into  the  residue  of  his  estate.  At  the  death  of  the  testator.  Sir  Gilbert 
A.  and  hi&  two  brothers,  James  and  Robert,  on  whom  the  baronetcy 
successively  devolved,  were  living.  Sir  Gilbert  A.  afterwards  died  with- 
out having  had  any  issue:  Held,  that  Sir  James  became  absolutely 
entitled  to  the  property. 

It  appeared  in  this  case  that  Admiral  Philip  Affleck,  by  his 
will,  dated  the  14th  of  June,  1797,  bequeathed  to  his  executors 
his  share  and  interest  in  the  British  Cast  Plate  Glass  Manufactory, 
the  British  Fishery,  and  the  Grand  Junction  Canal,  in  trust,  to 
receive  the  interest,  dividends,  and  profits  thereof,  as  the  same 
should  from  time  to  time  respectively  become  due  and  payable, 
and  pay  the  same  unto  his  nephew.  Sir  Gilbert  Affleck,  Baronet, 
for  and  during  the  term  of  his  natural  life ;  and  from  and  after 
the  decease  of  the  said  Sir  Gilbert  Affleck,  then  in  trust  to  pay 
the  said  interest,  &c.,  as  the  same  should  from  time  to  time  be 
received,  unto  the  eldest  son  of  the  said  Sir  Gilbert  Affleck, 
lawfully  begotten,  for  the  time  being;  but  in  case  the  said 
Sir  Gilbert  Affleck  should  happen  to  depart  this  life,  leaving  no 
son  lawfully  begotten,  then  in  trust  to  pay  the  said  interest,  divi- 
dends, profits,  and  produce  of  the  said  plate  glass  manufactory , 
fishery,  and  canal  shares,  unto  the  person  on  whom  the  baronetcy 
should  devolve ;  it  being  his  will  and  desire,  that  the  said  interest, 
dividends,  profits,  and  produce  should  never  be  alienated  from 
the  title ;  but  that  each  succeeding  baronet  of  the  Affleck  family 
should  enjoy  the  said  interests,  dividends,  profits,  and  produce 
for  the  term  of  his  natural  life ;  and  from  and  after  the  extinction 
of  the  said  baronetcy,  in  case  such  an  event  should  happen,  he 
willed  and  declared,  that  the  said  shares  and  interest  in  the  said 

plate  glass  manufactory,  fishery,  and  canal  shares,  should  fall  into 

and  constitute  a  part  of  the  residue  of  his  estate. 
The  testator  died  in  1799,  at  which  time  Sir  Gilbert  and  his 

two  vonnfrer  brothers,  James  and  Robert,  were  living ;  after  the 
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Mackworth  testator's  death,  Sir  Gilbert  Affleck  continued  to  receive  the 
HiNXMAs.  interest  and  profits  of  the  shares  until  1808,  when  he  died 
without  having  had  any  issue  ;  and  thereupon  the  baronetcy 
devolved  upon  his  brother  Sir  James  Affleck,  who  continued  to 
receive  the  interest  and  profits  of  the  shares  until  June,  1838, 
when  he  died  without  issue,  leaving  Sir  Robert  Affleck,  his 
brother,  surviving  him,  and  on  whom  the  baronetcy  descended. 
The  bill  was  filed  by  the  executors  of  Sir  James  Affleck  against 
Sir  Bobert  Affleck,  and  the  personal  representatives  of  the 
testator,  claiming  to  be  absolutely  entitled  to  the  shares  in  the 
plate  glass  manufactory,  fishery,  and  canal  company ;  and  also 
a  gold  snuff-box  and  some  plate,  which  had  been  settled  by  the 
will  of  the  testator,  on  the  same  trusts. 

Mr.  Kindersley  and  Mr.  Ampldetty  for  the  plaintiffs : 

*  *  It  has  been  decided  that  where  a  testator,  intending  a 
perpetuity,  gives  successive  life  estates,  the  effect  is,  to  give  an 

[  *660  ]  ^estate  tail  to  the  first  taker,  notwithstanding  a  life  estate  only 
has  been  limited  to  him :  Mortimer  v.  West  (i).  ♦  ♦  There 
was  a  case  similar  to  the  present  before  Sir  John  Leach  :  Lord 
Deerhurst  v.  The  Duke  of  St,  Atbatia  ;    it  was  afterwards  carried 

[  *6B\  ]  by  appeal  to  the  House  of  *Lords  (2),  where  his  decision  was 
reversed.     *     *     ♦ 

Mr.  G.  Richards  (in  the  absence  of  Mr.  Pemberton)  contended 
that  *  *  as  Sir  Robert  and  Sir  James  were  the  only  persons 
in  existence,  who,  by  the  rules  of  law,  could  take  life  estates 
under  the  dispositions  of  the  will  of  the  testator,  he  must  have 
intended  that,  in  the  events  which  happened,  they  should  take 
life  estates  only.  That  the  last  person,  to  whom  a  life  interest 
in  the  property,  capable  of  taking  effect  under  the  rules  of  law, 
was  limited,  would  become  absolutely  entitled  ;  and  that  Sir 
Robert  Affleck  was  such  party. 

[  662  ]  Mr.  C.  H.  Maclean,  for  the  personal  representatives  of  the 

testator. 

{!>  29  R.  R.  104  (2  Sim.  274).  Comitry,  37  R.  R.  260  (2  01.  &  Fin. 

(2)  6'.    C,    mnnine    Tollemache.    v.       611). 
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Thb  Master  of  the  Rolls  (without  hearing  a  reply)  said : 

In  all  cases  of  this  description,  the  question  is,  what  is  the 
general  intention  of  the  testator  which  the  Court  is  to  carry  into 
execution  ?  His  intent  here  was,  tliat  the  property  should  go  on 
to  all  time  with  the  baronetcy  ;  he  accordingly  says,  **  His  will  is 
that  it  shoald  never  be  alienated  from  the  title,  but  that  each 
succeeding  baronet  should  enjoy  it  for  life.*'  That  is,  he  has 
desired,  that  the  person  to  whom  the  baronetcy  should  descend, 
should  have  an  estate  for  life  only ;  he  has  not  particularised 
either  Sir  James  or  Sir  Robert  by  name,  though  they  were  both 
living  at  the  time  ;  and  he  has  not  used  expressions,  applicable 
to  any  particular  person  on  whom  the  baronetcy  should  devolve. 
The  general  intention  expressed  in  his  will,  must  have  been 
defeated  by  giving  successive  estates  for  life.  From  the  cases 
which  have  been  cited,  it  is  clearly  shewn,  that  giving  a  life 
estate  to  each  baronet  successively,  would  have  the  effect  of 
defeating  the  general  intention  of  the  testator ;  and  for  the 
purpose  of  accomplishing  the  intention,  I  think  it  must  be  held, 
that  Sir  James  Afi9eck  took  a  qimsi  estate  tail  in  the  property,  and 
that  the  property,  being  personal,  was  absolutely  at  his  disposal. 


Mackwokth 
p. 

IIlNXMAN. 


WOOD  V.  WHITE. 

(2  Keen,  664—671;  8.  C.  7  L.  J.  (N.  S.)  Ch.  203.) 
[See  the  report  of  this  case  before  the  Lord  Chancellor  in 
4  My.  &  Cr.  460.] 

HUTCHINSON   v.   TOWNSEND(l). 

(2  Keen,  675—678 ;  S.  C.  6  L.  J.  (N.  S.)  Ch.  13.) 

1  arties  entitled  to  one  fourth  of  an  ascertained  fund,  vested  in  trustees, 
held  entitled  to  sue  for  their  one-fourth  share,  without  making  the 
parties  entitled  to  the  other  three  fourths  parties  to  the  suit. 

The  testator  in  this  case  devised  and  bequeathed  his  real  and 
personal  estate  to  Bobert  Sherson  and  Bury  Hutchinson,  in 
trust  to  convert  the  same,  and  to  divide  the  produce  between  his 
son  Bury  Hutchinson,  Elizabeth  Ursula  Hutchinson  and  his  three 
other  daughters.  The  testator  declared,  that  his  trustees  should 
(1)  K.  S.  C.  Ord.  xvi.,  r.  3(). 


1887. 
Dec.  4,  5. 

1838. 
April  23. 

Rolls  Court, 

Lord 
Lanodale, 

M.R. 

1836. 
Drc.  Hi. 

Rolls  Court. 

Lord 
Lanodale, 

M.R. 

[675] 
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HuTCHiNPON  hold  his  daughter's  shares,  for  their  separate  use,  for  life,  with 
TowNSEND.  remainder  for  their  children  ;  and  in  case  any  one  or  more  of  his 
said  four  daughters  should  happen  to  die,  without  having  or  leaving 
any  child  or  children,  who  should  happen  to  become  entitled  to 
a  vested  interest,  in  the  share  or  shares  of  and  in  the  estate,  and 
effects,  thereby  provided  for  such  child  or  children  respectively  : 
then,  he  thereby  ordered  his  trustees,  to  stand  possessed  of  such 
share,  or  shares,  in  trust  for  such  his  other  children,  as  should  be 
then  living,  including  his  said  son,  Bury  Hutchinson,  and  the  child 
or  children  of  any  of  them,  who  should  happen  to  be  then  dead, 
leaving  issue,  equally  to  be  divided  between  or  among  them,  if 
more  than  one,  share  and  share  alike  ;  the  children  to  take  their 
parent's  share.  Separate  powers  for  the  appointment  of  new 
trustees  were  given,  as  to  the  share  of  each  daughter. 

After  the  death  of  the  testator,  his  will  was  proved  by  Bury 
Hutchinson  alone,  who  set  apart  certain  sums  as  the  shares  of 
Elizabeth  Ursula  Hutchinson,  and  the  other  daughters.  The 
share  of  Elizabeth  Ursula  Hutchinson  was  vested  in  Bury 
Hutchinson  together  with  Edward  Townsend,  who  was  appointed 
a  new  trustee ;  and  the  trusts  of  the  appropriated  fund,  or  any 
[  *(i76  ]  further  sum,  *which  might  thereafter  be  appropriated,  were 
duly  declared  by  a  deed,  dated  in  1808.  James  Townsend,  who 
was  subsequently  appointed  a  new  trustee,  ultimately  became  the 
last  surviving  trustee  of  the  funds. 

Elizabeth  Ursula  Hutchinson  died  in  October,  1834,  unmarried, 
and  her  share  thereupon  became  divisible  between  her  brother 
and  sisters,  or  their  children ;  and  Bury  Hutchinson  having 
previously  died  in  1824,  one  fourth  part  of  the  share  of  Elizabeth 
Ursula  Hutchinson  in  the  appropriated  funds,  devolved  under  the 
limitations  in  the  will  of  the  testator,  upon  the  children  of  Bury 
Hutchinson,  who  were  represented  by  the  plaintiffs  in  this  suit. 

By  this  bill  filed  against  James  Townsend,  the  surviving 
trustee  of  the  fund  in  question,  they  prayed  payment  of  the 
one  fourth  part  of  the  funds  standing  in  the  name  of  James 
Townsend,  and  which  had  been  appropriated  to  Elizabeth 
Ursula  Hutchinson  ;  these  consisted  in  the  whole  of  the  sum  of 
12,906Z.  16«.  9(1.  Consols,  9,521/.  2«.  6</.  Reduced,  and  161/.  15«.  2d. 
Bank  stock. 
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The  defendant,  by  his  answer,  stated,  that  on  the  9th  of  June,  Hutchinson 
18B5,  another  bill  was  tiled  against  him  in  this  Court,  praying  towksend. 
generally,  to  have  the  said  testator's  will  established,  and  the 
trusts  thereof  executed  ;  and  to  have  general  accounts  taken,  of 
all  the  real  and  personal  estate  and  effects  of  the  said  testator  ; 
and  to  have  the  same  administered  under  the  direction  of  the 
Court ;  and  in  which  bill,  claims  were  made,  at  variance  with 
the  claim  set  up  by  the  said  bill  of  the  said  plaintiffs,  and  which 
other  suit  was  also  then  depending ;  and  under  the  circumstances, 
the  defendant  was  advised,  that  he  could  not  safely  execute  the 
said  trusts,  or  comply  with  the  plaintiff's  requests,  except  under  the 
direction  of  the  Court ;  *and  he  submitted,  that  the  plaintiff's  [  *677  ] 
suit  was  insufficient  in  its  frame,  and  defective  for  want  of 
parties  :  as  the  relief  they  sought,  was  confined  to  one  fourth 
part  or  share  of  the  several  sums  of  12,906Z.  16s.  9^/.,  9,521Z.  28. 6d. 
and  161/.  15«.  2d.,  alleged  to  have  been  invested  for  the  one 
fourth  share  of  Elizabeth  Ursula  Hutchinson  deceased,  of  and  in 
the  residuary  estate  of  the  said  testator ;  whereas,  the  defendant 
submitted,  that  the  several  persons  interested  in  the  remaining 
three  fourth  parts  or  shares,  of  the  several  specific  trust  funds, 
were  necessary  parties  to  the  said  bill  ;  and  moreover,  that  the 
said  bill  ought  not  to  be  confined  to  those  specific  sums,  but 
ought  to  extend  generally,  to  the  ascertaining  of  the  whole  share 
of  the  said  Elizabeth  Ursula  Hutchinson  deceased,  of  and  in  the 
residuary  estate  of  the  said  testator ;  and  that  all  the  persons 
then  interested  in  the  said  residuary  estate,  would  be  necessary 
parties  to  the  said  suit  for  that  purpose. 

The  cause  came  on  for  hearing,  when 

Mr.  Girdlestone,  for  James  Townsend  the  trustee,  objected  to 
this  suit  for  want  of  parties:  and  contended,  that  the  Court 
would  not  deal  with  this  fund  in  parts,  so  as  to  occasion  a 
multiplicity  of  suits  ;  for  if  the  present  proceedings,  which  only 
related  to  one  undivided  fourth  part  of  the  fund,  were  allowed  to 
proceed,  there  would  be  nothing  to  prevent  the  parties,  entitled 
to  the  other  three  fourths,  instituting  separate  suits  for  their 
distinct  portions.  That  if  the  principle  were  once  admitted,  the 
only  limit   to  the  number  of  suits  respecting  the  same   fund, 
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Hutchinson 

r. 
Town  SEND. 


[678  ] 


would  be  the  number  of  claimants  on  it.  He  also  contended, 
that  the  other  existing  suit  formed  an  objection  to  this  suit 
proceeding  ;  and  that  it  did  not  appear  that  the  whole  property 
of  the  testator  had  been  divided  and  appropriated. 

Mr.  Pemherton  and  Wilbraham,  for  the  plaintiffs,  and  Mr. 
Kinder  dey  and  Mr.  PatoUy  for  a  defendant  in  the  same  inter  est , 
contended  that  the  fund  having  been  ascertained  and  set  apart, 
now  formed  no  part  of  the  testator's  estate ;  they  relied  on  the 
case  of  Smith  v.  Snow  (1).     *     *     * 

The  Master  of  the  Eolls  said  that  it  would  be  very 
inconvenient  to  encourage  suits  of  this  description ;  but  con- 
sidering the  decision  of  the  Yige-Chancbllor  in  the  case  cited  ; 
and  that  these  funds  had  been  distinctly  appropriated,  and  that 
one  fourth  belonged  to  these  persons,  he  must  overrule  the 
objection.  His  Lordship  observed,  that  he  should,  however,  be 
sorry  to  see  suits  generally,  constituted  as  this  was. 


1838. 
July  28. 

Roll*  Cmirt 

Lord 
Lanodale, 

M.R. 

[  680] 


[  •esi  ] 


The  ATTOKNEY-GENEKAL  v.  WILSON  (2). 

(2  Keen,  680—686.) 

It  is  contrarj  to  the  policy  of  the  Mortmain  Acts  and  to  the  usual 
practice  of  the  Court,  to  allow  money  belonging  to  a  chanty  to  be 
invested  in  land,  even  for  the  purpose  of  enlarging  the  charity,  if  any 
other  mode  is  feasible. 

Thb  object  of  this  information  was  to  carry  into  execution 
certain  charitable  trusts  founded  by  the  will  of  Dorothy  Wilson, 
dated  in  1710.  By  the  decree  of  the  19th  February,  1884,  it 
was  referred  to  the  "^Master,  to  settle  and  approve  of  a  proper 


(1)  18  R.  R.  186  (3  Madd.  10). 

(2)  The  Mortmain  and  Charitable 
Uses  Act,  1891 ,  has  removed  the  statu- 
tory safeguard  against  improvident 
dispositions  of  real  estate  by  dying 
persons  to  charitable  uses,  but  it  main- 
tains the  general  policy  of  the  Mort- 
main Acts  by  forbidding  the  retention 
in  mortmain  of  land  thus  acquired, 
unless  really  wanted  for  actual  occu- 


pation for  the  purposes  of  the  charity 
(see  sections  6,  7,  8} ;  but  where  the 
charity  was  a  corporation  having  a 
licence  in  mortmain  to  hold  the 
additional  lands,  which  were  really 
required  for  the  furtherance  of  the 
objects  of  the  charity,  the  policy  of 
the  Mortmain  Acts  did  not  forbid  the 
acquisition  of  the  land  :  A.-G.  v.  Earl 
of  Mansfield,  14  Sim.  601.— O.  A.  S. 
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scheme  for  the  management  of  the  charity  estates,  and  enlarge-  a.-g. 
ment  of  the  charities ;  and  for  the  application  of  the  future  rents  wil^ok. 
and  profits  of  the  same  estates  ;  and  the  proper  regulation  of  the 
schools  and  hospitals ;  and  the  Master  was  to  state  such  scheme, 
with  his  opinion  thereon,  to  the  Court.  The  Court  reserved  to 
itself,  the  consideration,  whether  for  the  purpose  of  effectuating 
sach  scheme,  it  might  or  might  not  be  necessary  to  apply  for 
the  aid  of  Parliament. 

By  the  report,  dated  the  6th  of  March,  1888,  the  Master 
certified,  amongst  other  things,  that  the  relators  had  submitted 
to  him,  that  the  present  hospital  at  Foss  Bridge  End,  was  only 
adapted  for  the  reception  of  ten  poor  women ;  but  besides  the 
rooms  occupied  by  such  women,  there  was  a  room  in  which 
the  meetings  of  the  trustees  were  held ;  and  a  school-room,  in 
which  the  boys  were  taught ;  and  the  dwelling-house,  in  which 
the  schoolmaster  resided,  immediately  adjoined  the  said  hospital. 

That  in  order  to  furnish  accommodation  in  the  said  hospital 
for  the  reception  of  six  women,  over  and  above  the  number 
limited  by  the  testatrix's  will,  thereinafter  proposed  to  be 
admitted,  the  relators  had  submitted,  that  the  said  dwelling- 
house  occupied  by  the  master,  and  the  said  room  used  for  the 
meeting  of  the  trustees,  should  be  respectively  altered  and  fitted 
up,  so  that  each  of  the  said  six  additional  women,  might  have 
a  room  appropriated  for  her  own  residence.  That  as  the  school- 
master was  required  by  the  testatrix's  will,  to  read  prayers 
daily,  to  the  inmates  of  the  hospital,  the  trustees  had  submitted 
that  in  order  to  enable  him  to  comply  with  the  testatrix's 
directions,  in  that  respect,  and  to  attend  *to  his  duties  as  school-  [  *682  ] 
master,  it  was  expedient  that  he  should  have  a  residence  provided 
for  him,  adjoining  to,  or  near  the  hospital,  and  that  the  school 
for  the  boys  should  be  contiguous  to  his  residence.  That  there 
were  five  freehold  cottages,  and  a  court  or  yard,  and  certain  out- 
buildings thereto  belonging,  situate  near  Foss  Bridge,  in  the  city 
of  York,  belonging  to  William  Whitehead,  which  immediately 
adjoined  upon  the  hospital,  buildings,  and  premises  at  Foss 
Bridge  End;  and  the  relators  were  advised,  that  by  taking 
down  part  of  the  said  cottages  and  buildings,  and  with  a  portion 
of  the  yard  belonging  to  the  hospital,  an  eligible  site  would  be 
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A.-G.  afforded,  whereon  to  erect  a  school-house,  suflScient  for  the 
Wilson,  accommodation  of  sixty  boys,  together  with  a  house,  suitable  for 
the  residence  of  the  schoolmaster  and  his  family.  That  the  said 
William  Whitehead  had  oCered  to  sell  to  the  relators  the  fee 
simple  and  inheritance  of  the  cottages  and  premises  above- 
mentioned,  for  the  sum  of  600L ;  and  the  estimated  expense  of 
building  a  new  school-house  and  schoolmaster's  house,  and  of 
making  the  alterations  in  the  hospital  and  present  schoolmaster's 
house,  and  fitting  up  the  same  as  thereinbefore  mentioned,  would 
not  altogether  exceed  the  sum  of  5001.  And  the  said  relators 
therefore  proposed,  the  following,  as  part  of  the  scheme,  for  the 
management  of  the  charity  estates,  and  enlargement  of  the  said 
charities,  and  for  the  application  of  the  future  rents  and  profits 
of  the  said  estates,  and  the  proper  conduct  and  regulation  of  the 
said  several  schools  and  hospital ;  that  is  to  say,  that  in  order 
to  furnish  accommodation  in  the  said  hospital,  for  the  reception 
of  six  additional  women,  the  dwelling-house  occupied  by  the 
master,  and  the  room  used  for  the  meeting  of  the  trustees, 
should  be  altered  and  fitted  up,  so  that  each  of  the  said  additional 
[  •683  ]  women,  might  *hav6  a  room  appropriated  for  her  own  residence. 
That  in  order  to  enable  the  schoolmaster  to  perform  the  duties 
imposed  on  him  by  the  testatrix's  will,  he  should  have  a 
residence  provided  for  him.  That  the  five  cottages  and  land 
belonging  to  William  Whitehead,  should,  on  a  good  title  being 
made  thereto,  be  purchased  for  any  sum  not  exceeding  the 
sum  of  6001. ;  and  that,  on  the  site  thereof,  a  school-house 
sufficient  for  the  accommodation  of  sixty  boys,  together  with 
a  house,  suitable  for  the  residence  of  the  schoolmaster  and 
his  family,  should  be  erected  at  an  expense  not  exceeding  the 
sum  of  5002. 

The  Master  approved  of  the  scheme ;  and  the  cause  coming 
on  for  further  directions,  it  was  proposed,  that  the  report  of 
the  Master,  and  the  scheme  therein  approved  of,  should  be 
confirmed. 

The  charity  property,  it  appeared,  consisted  of  land  producing 
580/.  a  year,  and  1,720Z.  8  per  cent.  Annuities. 

Sir  C.  Wethtrell  and  Mr.  O.  AnderdoH,  for  the  relators. 
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Afr.  Wray^  for  the  Attorney-General.  A.-G. 

V, 

The  queetion  which  arose,  was  whether  it  was  con    nant  with      Wilson. 
the  policy  of  the  Mortmain  Acts,  and  the  usual  pra  tice  of  the 
Court,  to  order  charity  funds  to  be  laid  out  in  the  purchase  of 
land,  which  would  thus  become  unalienable. 

The  second  section  of  the  Mortmain  Act,  9  Geo.  II.  c.  86,  and       [  684  ] 
The  Attorney-General  v.  The  New  England   Company  {i)^  were 
relied  on. 

The  Master  of  the  Bolls  (after  stating  the  circumstances  of         685  ] 
the  case) : 

It  is  contended,  that  under  the  second  section  of  the  9  Geo.  II. 
c.  36,  the  proposed  purchase  of  additional  land  may  lawfully 
and  properly  be  made,  out  of  the  3  per  cent.  Annuities  now 
belonging  to  the  charity. 

In  support  of  the  argument,  the  case  of  The  Attorney-General 
V.  The  New  England  Company,  which  was   heard  before  Lord 
Eldon  on  the  8th  of  August,  1808,  was  cited.   The  New  England 
Company  possessed  land  of  the  value  of  1,250/.,  they  had  a  licence 
to  hold  land  in  mortmain,  to  the  value  of  2,000Z.,  and  the  Master 
approved  of  a  scheme,  whereby  it  was  proposed,  that  certain 
South  Sea  stock,  and  8  per  cent.'  Annuities  should  be  sold,  and 
the  money  to  arise  from  the  sale  thereof,  should  be  laid  out  in 
the  purchase  of  land  in  Great  Britain  for  the  benefit   of   the 
charity;   Lord   Eldon   confirmed  the  report,  and  ordered  that 
when  a  proper  purchase  should  offer,  wherein  to  lay  out  the 
accumulations  of    the    charity    fund,   in    Great    Britain,    the 
defendants  were  to  be  at  liberty  to  apply  to  the  Court,  as  they 
should  be  advised.     It  does  not  appear,  that  anything  else  was 
done  in  the  cause,  nor  upon  what   argument,  or  under  what 
circumstances,  the  order  was  made ;  and  after  considering  the 
second  clause  of  the  statute,  and  the   *observations  of  Lord       [  'fise  j 
Habdwicke  in  the  case  of  Vcfughan  v.  Farrar  (2),  it  appears  to 
me,  that  although  such  a  purchase  as  is  now  proposed,  might 
be  lawful,  yet  that  it  would   be  contrary  to  the  policy  of  the 
slatute,  and   contrary  to  the  usual  practice  of  this   Court,  to 

(1)  The  circumstanceB  of  this  case         (2)  2  Yes.  Sen.  182. 
are  stated  in  the  judgment,  po$t. 
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A.-G. 

V, 

Wilson. 


sanction  it;  and  I  am  therefore  of  opinion,  that  I  cannot 
approve  of  the  scheme  and  confirm  the  report,  without  a 
qualification  or  exception,  as  to  that  part,  which  relates  to  the 
proposed  purchase,  and  referring  it  back  to  the  Master,  to 
approve,  of  some  other  mode  of  providing  an  addition  to  the 
school,  and  a  residence  for  the  schoolmaster. 


1838. 
July  4,  20. 

Rolls  Court, 
Lord 

LAN  OD  ALE, 

M.R. 

[  689] 


PEACOCKE  V.  PAEES  (1). 

(2  Keen,  689—701 ;  S.  C.  6  L.  J.  (N.  S.)  Ch.  375 ;  1  Jur.  575.) 

An  estate  was  limited  to  A.  for.  life,  with  remainder  to  his  first  and 
other  sons  in  tail ;  and  a  term  was  created,  for  raising  portions  for  younger 
children,  to  be  interests  vested  in  sons  at  twenty-one,  but  payable  after 
the  death  of  A. ;  and  it  was  provided,  that  in  case  any  of  the  younger 
sons  should  become  an  eldest  or  only  son,  his  portion  should  accrue  to 
the  other  ciiildren.  A.  had  two  sons,  B.  and  C,  and  one  daughter;  B. 
attained  twenty-one,  suffered  a  I'ecovery,  whereby  he  destroyed  C.'s  estate 
in  remainder :  B.  died  in  1807,  leaving  his  brother  C,  an  infant,  to  whom 
he  devised  the  estate  for  his  life.  A.  died  in  1833 :  Held,  that  C.  was  not 
entitled  to  participate  in  the  portion. 

By  this  suit,  the  plainti£F,  Amelia  Feacocke,  claimed,  under 
the  settlement  made  on  the  marriage  of  her  father  Sir  Thomas 
Hussey  Apreece  deceased,  to  be  entitled  to  a  portion  of  6,000L, 
to  be  raised  out  of  the  estates  comprised  in  that  settlement,  by 
means  of  a  term  of  600  years  vested  in  the  defendants  Fares, 
and  Samuel  and  Thomas  Miles.     The  defendant   Sir   Thomas 


(1)  See  Spencer  v.  Spencer  (1836) 
42  B.  B.  Ill  (8  Sim.  87),  where 
Shadwell,  V.-C,  held  that  a 
younger  son  was  entitled  to  a  por- 
tion expressly  appointed  to  him, 
although  he  had  acquired  an  interest 
in  the  family  estates  as  heir-at- 
law  of  his  elder  brother,  who  had 
disentailed  and  heavily  incumbered 
the  estates.  In  Macouhrey  v.  Jones 
(1856)  2  K.  &  J.  686.  a  younger  son 
was  excluded  from  succeeding  to  the 
family  estates  on  the  death  of  his 
father  by  a  disentailing  deed  and 
re-settlement  under  which  the  widow 
of  the  eldest  sou  was  entitled  for  her 
life,  and  Paob  Wood,  V.-C,  held 


that  the  younger  son  was  not  excluded 
from  a  share  in  the  portion  fund.  It 
has  been  suggested  that  Peacocke  v. 
Pares  is  over-ruled  by  Macouhrey  v. 
Jones,  but  the  difference  between  the 
cases  is  obvious,  and  it  is  not  yet  safe 
to  assume  that  a  younger  son  who  has 
succeeded  to  the  fanuly  estates  can 
claim  a  portion  wherever  the  elder 
son  has  concurred  in  a  disentailing 
assurance.  The  true  rule  appears 
to  be  that  the  yoimger  son,  having 
become  the  eldest,  but  losing  the 
estate  by  the  act  of  his  elder  brother, 
is  not  disentitled  to  a  portion  :  Beid 
V.  Hoare  (1884)  26  Ch.  D.  363,  53 
L.  J.  Ch.  486,  50  L.  T.  257.— O.  A.  S. 
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George  Apreece  was  now,  under  another  title,  tenant  for  life     Pbacocke 
oi  these  estates,  subject  to  the  term :  and  he  admitted  that  the       pabes. 
plaintiff,  Mrs.  Peacocke,  was  entitled  to  a  portion  of  4,0002.,  but 
insisted  that  she  was  not  entitled  to  6,000/. 

By  the  marriage  settlement  dated  in  1771,  the  estates  were 
limited  to  Sir  Thomas  Hussey  Apreece  for  life ;  with  remainder 
to  trustees  to  preserve  contingent  remainders ;  with  remainder 
to  trustees  for  a  term  of  ninety-nine  years,  to  secure  a  jointure 
to  his  wife;  with  remainder  to  the  trustees  for  a  term  of  500 
years ;  with  remainder  to  the  first  and  other  sons  of  the  marriage 
in  tail  male ;  with  remainders  over ;  and  it  was  declared,  that 
the  estates  were  vested  in  the  trustees  for  600  years,  on  trust,  in 
case  there  should  be  any  child  or  children  of  the  said  Thomas 
Hussey  Apreece,  by  the  said  Dorothea  Ashby  (other  than  and 
besides  an  eldest  or  only  son),  then  the  said  two  trustees  should 
raise  and  levy,  such  sum  and  sums  of  money,  for  the  portion  and 
portions  of  all  and  every  such  child  and  children,  (other  than  and 
besides  an  eldest  or  only  son),  as  were  thereinafter  mentioned, 
(that  is  *to  say) ;  in  case  there  should  be  but  one  such  child,  then  [  *690  1 
the  sum  of  6,0001.  for  the  portion  of  such  one  child ;  to  be  paid 
at  such  times,  and  in  such  manner  as  the  said  Thomas  Hussey 
Apreece  should  in  manner  therein  mentioned  appoint;  and  in 
default  of  such  appointment,  to  be  paid  to,  and  in  such  case,  to 
be  an  interest  vested  in  such  child,  being  a  son,  at  his  age  of 
twenty-one  years,  and  being  a  daughter,  at  her  age  of  twenty- 
one  years  or  day  of  marriage,  which  should  first  happen ;  and  in 
case  there  should  be  two  such  children,  and  no  more,  then  the 
sum  of  8,000/.  for  their  portions ;  and  in  case  there  should  be 
three  or  more  such  children,  then  the  sum  of  12,000/.  for  their 
portions ;  the  said  portions  for  two  or  more  such  children,  to  be 
paid  and  payable,  to  and  between,  or  among  them,  in  such  shares, 
and  in  such  manner,  as  the  said  Sir  Thomas  Hussey  Apreece 
should,  in  manner  therein  mentioned,  appoint ;  and  in  default 
of  such  appointment,  then  the  same  to  be  equally  divided  between 
or  among  them ;  the  portions  of  two  such  children  or  more,  in 
case  of  no  appointment  to  the  contrary,  to  belong  to,  and  be  an 
interest  vested  in  such  of  the  said  children,  as  should  be  a  son  or 
sons,  at  his  or  their  respective  age  or  ages  of  twenty-one  years ; 
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Peacocke  and  in  sach  of  them  as  should  be  a  daughter  or  daughters,  at 
Pares.  her  and  their  respective  age  or  ages  of  twenty-one  years,  or  day 
or  days  of  marriage,  which  should  first  happen ;  but  to  be  pay- 
able and  paid  at  the  times  thereinafter  mentioned,  (that  was  to 
say),  the  portion  and  portions  of  such  younger  son  or  younger 
sons,  to  be  paid  to  such  of  them  as  should  be  under  the  age  of 
twenty-one  years  at  the  time  of  the  death  of  the  said  Thomas 
Hussey  Apreece,  when,  and  as,  they  should  respectively  attain 
the  age  of  twenty-one  years ;  and  to  such  of  them  as  should 
attain  the  age  of  twenty-one  years,  in  the  lifetime  of  the  said 
Thomas  Hussey  Apreece,  at  the  end  of  six  calendar  months  next 
[  *69i  ]  after  his  decease ;  with  interest  from  his  death,  after  the  *rate 
o!  3Z.  for  every  lOOZ.  for  a  year.  And  the  portion  and  portions 
of  such  daughter  and  daughters,  to  be  paid  to  such  of  them  as 
should  be  under  the  age  of  twenty-one  years,  and  unmarried,  at 
the  time  of  the  death  of  the  said  Thomas  Hussey  Apreece,  at  her 
and  their  respective  age  or  ages  of  twenty-one  years,  or  day  or 
days  of  marriage,  which  should  first  happen  ;  and  to  such  of  the 
said  daughters,  as  should  attain  the  age  of  twenty-one  years,  or 
be  married  in  the  lifetime  of  the  said  Thomas  Hussey  Apreece, 
at  the  end  of  six  calendar  months  next  after  his  death,  with 
interest  from  his  death. 

The  settlement  contained  the  following  proviso:  Provided 
always,  and  it  is  hereby  agreed  and  declared  that  in  case  any 
of  the  younger  sons,  entitled  to  the  portions  under  the  trusts  of 
the  said  term  of  500  years,  shall  happen  to  die  under  the  age 
of  twenty-one  years,  or  become  an  eldest  or  only  son ;  or  any 
of  the  daughters,  shall  happen  to  die  under  the  age  of  twenty -one 
years  and  unmarried ;  then  the  portion  or  portions,  hereby  pro- 
vided for  every  such  child  so  dying,  and  for  every  such  younger 
son  so  becoming  an  eldest  or  only  son,  shall,  from  time  to  time, 
accrue  and  belong  unto,  and  vest  in,  the  survivors  or  survivor, 
or  others  and  other  of  the  said  children ;  to  be  equally  divided 
between  or  among  them,  if  more  than  one,  and  paid  at  such 
times,  and  in  such  manner,  as  is  hereinbefore  directed  and 
provided,  concerning  his,  her,  and  their  original  portion  or 
portions ;  or  so  soon  after,  as  such  event  or  events  shall  happen  ; 
so  as,  in  case  there  be  but  two  such  surviving  or  other  children. 
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they  shall  have  no  more  than  the  sum  of  8,000i.  between  them     peacockk 
for  their  portions ;  and  in  case  there  be  but  one  such  surviving       parks. 
or  other  child,  he  or  she  shall  have  no  more  than  the  sum  of 
6,000/.  for  his  or  her  portion,  by  virtue  of  or  under  the  *trusts,       [  *602  ] 
of  the  said  term  of  500  years.     Provided  also,  and  it  is  hereby 
further  agreed  and  declared,  that  if  any  sum  or  sums  of  money, 
shall,  by  virtue  of  the  proviso  herein  last  before  inserted  and 
contained,  vest  in,  and  devolve  upon,  any  such  child  or  children, 
by  way  of  survivorship  or  accruer  as  aforesaid :  then,  all  such 
sum  and  sums  of  money,  so  vesting,  devolving,  and  accruing  as 
aforesaid,  shall  from  time  to  time,  as  the  case  shall  so  happen, 
be  subject  and  liable  to  such  further  right,  condition,  and  con- 
tingency of  accruer  or  survivorship,  in  favour,  and  for  the  benefit 
of   the   surviving,  and  other  and  others  of   the  said  child  and 
children,   as  is  hereinbefore  declared,  of  and  concerning  the 
original  portion  and  portions,  of  any  of  the  said  child  and  children 
as  aforesaid ;  so  as,  in  case  there  be  but  two  such  surviving  or 
other  children,  they  shall  have  no  more  than  the  sum  of  8,000/. 
between  them,  and  if  there  shall  be  but  one  such  surviving  or 
other  child,  he  or  she  shall  have  no  more  than  the  sum  of  6,000/. 
by  virtue  of  or  under  the  said  trust.     Provided  always,  and  it  is 
hereby  agreed  and  declared,  that  no  sale  or  mortgage  shall  be 
made  by  the  trustee  or  trustees  of  the  said  term  of  500  years,  for 
the  time  being,  of  any  part  of  the  premises  comprised  in  the  same 
term,  until  some  or  one  of  the  portions,  to  be  raised  under  the 
trusts  of  the  same  term,  shall  become  payable,  or  be  directed  to 
be  paid  as  aforesaid. 

There  were  three  children  of  the  marriage.  Sir  Shuckburgh 
Ashby  Apreece  the  eldest  son,  Thomas  George,  now  the  defen- 
dant. Sir  T.  G.  Apreece,  the  only  other  son,  and  the  plaintiff 
Mrs.  Peacocke,  the  only  daughter. 

On  the  17th  ^December,  1794,  Shuckburgh  Ashby  Apreece 
attained  his  age  of  twenty"K)ne  years.  He  was  ♦tenant  in  tail  in  [  •693  J 
remainder,  and  in  September,  1798,  being  about  to  marry,  it  was 
Agreed  between  him  and  his  father,  the  tenant  for  Ufe,  to  bar  the 
estates  tail  limited  by  the  settlement  of  1771.  Recoveries  were 
accordingly  suffered ;  the  estates  tail  created  by  that  settlement 
were  barred  and  destroyed  ;  and  it  was  declared,  that  subject  to 
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Pbaoockb  the  term  of  ninety-nine  years  for  securing  the  jointure,  and  the 
Pares.  term  of  500  years  for  securing  portions,  the  same  recoveries 
should  enurjB  to  the  uses  expressed  in  an  indenture  dated  the 
29th  day  of  September,  1798,  being  the  settlement  made  on 
the  marriage  of  Shuckburgh  Ashby  Apreece.  The  uses,  after 
a  life  estate  in  part  of  the  property  to  Sir  Thomas  Hussey 
Apreece,  were  declared  to  Shuckburgh  Ashby  Apreece  for  life, 
with  remainder  (which  never  took  effect)  to  the  children  of 
his  marriage,  with  remainder  to  Shuckburgh  Ashby  Apreece 
in  fee. 

The  ultimate  remainders  being  thus  limited  to  Shuckburgh 
Ashby  Apreece  in  fee,  and  in  the  events  which  happened,  the 
limitations  to  his  children  not  having  taken  eJBfect,  Shuckburgh 
Ashby  Apreece  became  (subject  to  the  life  interest  of  his  father, 
Sir  Thomas  Hussey  Apreece,  in  a  portion  of  the  estates,  and 
to  the  incumbrances  to  which  all  the  estates  were  subject,) 
absolutely  entitled  to  them  for  his  own  use. 

Under  these  circumstances,  Shuckburgh  Ashby  Apreece  made 
his  will ;  and  thereby  he  devised  the  estates,  subject  to  the  prior 
limitations  and  incumbrances,  to  the  use  of  his  brother,  the 
defendant  Sir  Thomas  George  Apreece,  for  life,  with  remainder 
to  trustees  to  preserve  contingent  remainders,  with  remainder  to 
the  first  and  other  sons  of  Sir  Thomas  George  Apreece  in  tail 
male,  with  remainders  over. 
t  604  ]  The  testator  Shuckburgh  Ashby  Apreece  died  on  the  5th  of 

October,  1807,  without  having  had  issue,  leaving  the  defendant 
Sir  Thomas  G.  Apreece,  his  only  brother,  then  under  the  age 
of  twenty-one  years,  him  surviving. 

Mrs.  Feacocke,  his  only  sister,  had  married  in  August,  1801. 
Sir  Thomas  Hussey  Apreece,  the  father,  lived  till  1883,  and  died 
on  the  27th  of  May  in  that  year,  without  having  exercised  any 
power,  which  he  had,  to  affect  the  portions  ;  and  upon  his  death, 
the  portion  or  portions,  secured  by  the  term  of  500  years,  became 
payable  as  in  default  of  appointment. 

Mr.  Tinney  and  Mr.  Sidehottom^  for  the  plaintiff,  contended 
that  on  the  death  of  Shuckburgh  Ashby  Apreece,  Sir  Thomas 
George  Apreece,   having  become   the  only  son,  ceased  to   be 
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entitled  to  any  portion ;   and  that  Mrs.  Peacocke,  as  the  only     Peaoockb 
daughter,  was  entitled  to  a  portion  of  6,O0OZ.  Pares. 

*  *  That  in  this  case,  nothing  had  vested  in  Sir  Thomas 
George  Apreece,  at  the  time  of  his  becoming  an  eldest  son ;  but 
even  if  it  had  vested,  still  when  a  provision  is  made  for  a  class 
of  persons,  to  take  effect  at  a  future  period,  they  must  be 
ascertained,  not  at  the  period  of  vesting,  but  at  the  period  of 
distribution,  and  *must  sustain  the  character  which  qualifies  [  *69b  ] 
them  at  the  same  period.     [They  cited  Matthews  v.  Paul  (i).] 

That  the  Court  must  construe  this  settlement,  without  refer- 
ence to  the  subsequent  events ;  and  the  fact  of  a  recovery  having 
been  suffered  by  the  first  tenant  in  tail,  which  defeated  the 
subsequent  limitation  to  the  defendant,  could  not  have  the 
effect  of  altering  the  construction,  *which,  independently  of  [  '696  ] 
that  circumstance,  the  limitations  would  have  received. 

Mr.  Pemberton  and  Mr.  Calvert,  contrh : 

*  *  The  estate  limited  by  the  settlement  to  Sir  Thomas 
George  Apreece,  after  the  estate  to  his  brother  Shuckburgh, 
was  destroyed  by  the  recovery ;  Sir  Thomas  took  the  estate 
through  the  bounty  of  his  brother,  and  not  under  the  settle- 
ment, he  is  not  therefore  an  elder  son  within  the  meaning 
of  the  settlement;  and  he  will  take  no  provision  whatever 
under  the  settlement,  unless  he  is  allowed  to  recover  a  portion 
as  a  younger  child. 

Matthews  v.  Paul  cannot  govern  the  present  case  ;  there,  the  [  697  ] 
only  question  was,  at  what  period  the  qualification  of  being 
a  younger  son,  was  to  be  ascertained;  and  whether  at  the 
date  of  the  will,  the  death  of  the  testatrix,  or  the  time  when 
the  fund  was  directed  to  be  distributed.  No  principal  estate 
had  been  settled  in  that  case ;  nor  had  the  interest  of  the  second 
son,  as  in  the  present  case,  been  defeated  by  his  elder  brother. 

The  estate  which  Sir  Thomas  George  Apreece  takes  under  the 
will  of  his  brother,  is  different  in  its  nature  and  in  extent  to  that 
provided  for  him  by  the  settlement.  If  he  had  taken  under  the 
latter,  he  would  have  been  entitled  to  an  estate  tail,  now  con- 
vertible into  an  absolute  estate  in  fee  simple;  but  under  the 
(1)  19  B.  B.  207  (3  Swanst.  328). 
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Peacockb  will,  he  takes  an  estate  for  life  only ;  in  the  case  of  Fazakeiiy 
Pabes.  v.  Ford{i),  it  was  held  that  a  shifting  clause  did  not  take 
effect,  because  the  estate  upon  the  devolution  of  which,  the 
other  estates  were  to  go  over,  did  not  descend  unfettered, 
but  came  encumbered  with  a  term,  for  securing  a  jointure 
and  portions. 

The  sum  of  8,000i.  is  therefore  raisable  under  the  trusts  of 
the  term,  4,000Z.  of  which  belong  to  the  defendant  Sir  Thomas 
George  as  a  younger  son,  otherwise  unprovided  for  by  the 
settlement;  and  the  remaining  4,000Z.  to  the  plaintiff. 

The  cases  of  Windham  v.  Graham  (2),  Teynham  v.  Wchb{z)^ 
HaU  V.  Heicer  (4),  Loder  v.  Loder  (6),  Driver  v.  Frank  (6), 
Chadwick  v.  Doleman  (7),  and  Broadmead  v.  Wood  (8)  were 
al^  cited. 

[  608  ]        The  Master  of  the  Bolls  (after  stating  the  circumstances) : 

The  plaintiffs  alleged  that  on  the  death  of  Shuckburgh 
Ashby  Apreece,  Sir  Thomas  George  Apreece  having  become 
the  only  son,  ceased  to  be  entitled  to  any  portion;  and  that 
Mrs.  Feacocke,  as  the  only  daughter,  became  entitled  to  a 
portion  of  6,000Z. 

The  defendant.  Sir  T.  G.  Apreece,  alleged  that  the  estates 
tail,  limited  by  the  settlement,  having  been  barred  and 
destroyed,  he  will  take  no  provision  under  the  settlement,  if 
he  be  not  allowed  to  recover  a  portion  as  a  younger  child; 
and  that  according  to  the  rules  of  construction,  adopted  in 
such  cases,  he  ought  not  to  be  excluded. 

The  effect  of  including  him  would  be  to  make  8,000Z.  raisable 
for  himself  and  his  sister,  and  to  reduce  Mrs.  Feacocke's 
portion. 

There  are  many  cases  upon  settlements  and  on  wills  providing 
for  families,  in  which  the  Court  has  looked  upon  elder  children 
as  younger,  and  upon  younger  children  as  elder :  it  is  presumed 
in  these  cases,  that  it  was  intended  by  the  settlement  or  will,  to 

(1)  33  R.  R.  129  (4  Sim.  390).  (5)  2  Ves.  Sen.  530. 

(2)  25  R.  R.  62  (1  Russ.  331).  (6)  15  R.  R.  385  (3  M.  &  S.  25). 

(3)  2  Ves.  Sen.  19^.  (7)  2  Veni.  528. 

(4)  Amb.  202.  (8)  1  Br.  C.  C.  77. 
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make  provision  for  all  the  children,  and  not  to  give  a  double  reAcocKE 
provision  to  any;  and  to  eiBfectuate  this  intention,  the  child,  pares. 
taking  the  estate  under  the  will  or  settlement,  is  considered, 
in  equity,  as  the  eldest,  and  every  other  child  as  younger. 
And  in  one  of  the  cases,  it  is  said  that  eldership,  not  carrying 
the  estate  along  with  it,  is  not  such  an  eldership,  as  shall 
exclude,  by  virtue  of  clauses  excluding  the  elder,  from  the 
provision  intended  for  younger  children. 

But  when  it  is  said,  that  an  elder  child,  unprovided   for,        [  699  ] 
shall   be  deemed  a  younger,  it  means,  I   conceive,  an   elder 
child   unprovided  for  by  the  settlement  or  will  itself:    or  by 
means,  which  were  in  the  contemplation  of  the  parties,  making 
the  settlement  or  will. 

In  the  present  case  the  estate  was  strictly  settled.  If  the 
estate  tail  vested  in  the  eldest  son  of  the  marriage,  had  not 
been  barred,  the  second  son,  when  he  became  eldest  son, 
would  have  become  entitled  to  the  family  estate  under  the 
settlement;  and  would  not,  in  that  event,  have  become 
entitled  to  any  portion :  he  would  not,  it  is  admitted,  take 
the  estate  and  a  portion  also. 

As  the  second  son  became  eldest  or  only  son,  before  he 
attained  twenty-one  years,  i.e.  before  he  acquired  a  vested 
interest  in  his  presumptive  portion,  the  question  whether  a 
previous  portion,  was  devested  on  his  becoming  an  only  son, 
does  not  arise;  but  the  fact  that  the  second  son,  whilst  he 
sustained  that  character,  never  had  a  vested  interest  in  the 
portion,  does  not  appear  to  me  to  be  immaterial;  when  he 
attained  his  age  of  twenty-one  years,  his  elder  brother  was 
dead  without  issue;  and  he  was,  according  to  the  limitations 
of  the  settlement,  if  they  had  not  been  defeated,  entitled  to 
the  settled  estates  in  tail,  in  immediate  remainder,  after  the 
life  estate  of  his  father. 

The  estate,  which  he  would  have  enjoyed  under  the  settlement, 
was  defeated  by  means  incident  to  the  estates  created  by  the 
settlement;  but  not  by  any  defect  of  the  settlement  itself,  in 
providing  the  means  to  carry  the  intention  into  effect.  It 
does  not  appear  to  me,  that  the  event  of  the  recoveries  being 
suffered  by  the  tenant  for  life,  and  the  first  remainderman  in 
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Peacock K  tail,  to  bar  the  limitations  of  the  settlement,  can  reasonably  be 
Pares.  considered  *to  have  been  in  contemplation,  at  the  time  when 
[  •TC50  J  the  settlement  was  made ;  so  as  to  entitle  the  only  son,  to  the 
benefit  of  that  which  has  been  called  the  prodigious  latitude 
of  construction,  which  has  been  adopted  in  these  cases,  and 
appears  to  be  founded  on  the  presumption,  that  it  was  intended 
to  provide  for  all  the  children  of  the  marriage.  That  presump- 
tion is  always  to  be  had  in  view,  and  ought,  I  apprehend,  to  be 
acted  upon,  in  all  cases,  in  which  a  loss  of  provision  occurs,  by 
an  event  which  can  properly  be  supposed  to  have  been  in  the 
contemplation  of  those,  by  whom  the  settlement  was  made,  and 
within  their  intention  to  provide  for. 

All  the  cases  appear  to  me  to  be  consistent  with  that  view. 
None  of  them  go  the  length  of  deciding,  that  every  disappoint- 
ment of  a  child's  provision,  from  whatever  cause  it  may  arise,  is 
to  be  made  good  by  construction,  upon  the  presumption  to  which 
I  have  referred ;  and  the  case  of  Matthews  v.  Paul  decides  the 
contrary.  The  difference  between  that  case  and  the  present,  is 
that  in  the  case  of  Matthews  v.  Paul  the  eldest  son  was  not 
entitled  to  the  estate,  under  the  same  instrument  which  gave 
the  portions;  but  that  difference  does  not  appear  to  me  to  be 
material.  The  grandmother,  at  a  time  when  the  eldest  son 
was  entitled  to  an  estate  tail,  gave  the  portions  to  the  younger 
children  ;  after  her  death,  the  eldest  son  died,  having  suffered 
a  recovery  of  the  estate  tail,  and  devised  the  estate  to  his  father: 
upon  his  death,  the  second  became  eldest;  he  had  no  estate, 
and  yet  was  excluded  from  any  share  of  the  portions.  In  this 
case,  as  in  the  case  of  Matthews  v.  Paul,  it  has  been  suggested 
that  inconveniences  and  hardships  might,  in  particular  events, 
have  resulted,  from  any  mode  of  continuing  this  settlement; 
and  it  must,  I  think,  be  admitted,  that  no  mode  of  construction, 
[  '701  ]  can  make  the  settlement  wholly  free  from  objection,  in  *every 
event  that  might  have  occurred ;  but,  on  the  best  consideration 
which  I  can  give  to  the  case,  it  appears  to  me,  that  the  defendant. 
Sir  Thomas  George  Apreece,  having  become  an  only  son,  is  not, 
upon  the  true  construction  of  this  settlement,  entitled  to  any 
share  of  the  portions  provided  for  the  younger  children  of  the 
marriage ;  and  that  Mrs.  Peacocke,  as  the  only  younger  child, 
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is  entitled    to   a   portion   of  6,000Z. ;    and   consequently,   that     Pbacocke 
the    trustees    of    the    500   years*    term   must    be    directed    to       pares. 
raise  that   sum,   and   pay  the   same   to  the   trustees   of  Mrs. 
Peacocke's  settlement. 


LE  JEUNE   V.   LE  JEUNE. 

(2  Keen,  701—703;  S.  C.  1  Jur.  235.) 

A  bequ<»«t  of  copyhold  and  leasehold  property  to  the  testator's  widow, 
for  life ;  and  at  her  death  the  whole  to  be  sold  and  divided  into  five  parts, 
one  of  which  was  to  be  paid  to  each  of  the  testator's  four  sons  living  at 
her  decease ;  and  in  case  of  either  of  their  deaths,  his  share  to  be  paid  to 
his  isstiie ;  and  in  case  either  should  die  without  issue,  his  share  to  be 
divided  amongst  the  surviving  children :  Held,  that  the  child  of  a  son 
who  died  in  the  testator's  life,  was  entitled  to  such  share  as  her  parent, 
if  he  had  survived  the  widow,  would  have  been  entitled  to. 

The  question  to  be  determined  in  this  case,  depended  on  the 
construction  of  the  will  of  Amoldus  Le  Jeune. 

The  testator,  at  the  date  of  his  will,  had  four  sons,  Charles, 
Anthony,  Arnold,  and  Joseph,  and  one  daughter,  Mary. 

By  his  will,  which  was  dated  the  10th  day  of  November,  1813, 
he  gave  all  his  copyhold  and  leasehold  ^estates,  and  all  other  his 
estates,  of  what  nature  or  kind  soever,  to  his  wife  for  her  life ;  and 
he  proceeded  to  express  himself  in  the  following  words  :  **  And 
at  my  said  wife's  decease,  I  order  and  direct,  th^t  the  whole  of 
my  property  be  sold,  if  necessary,  and  divided  into  five  equal 
parts  or  shares ;  one  of  which  shares,  I  direct  to  be  paid  to  each 
of  my  four  sons,  that  shall  be  living  at  the  time  of  her  decease  ; 
and  in  case  of  either  of  their  deaths,  then  the  share  of  such  so 
dying,  to  be  paid  to  his  issue,  as  they  shall  attain  the  age  of 
twenty-one  years ;  and  in  case  either  of  my  sons  shall  die  without 
issue,  then  his  share  to  be  divided  amongst  the  survivors  of  my 
five  children,  hereinafter  named  ;  to  be  paid  to  him  in  manner 
before  mentioned."  He  then  gave  the  other  fifth  part  of  his 
estate,  together  with  the  proportions  of  either  of  his  sons  shares 
who  should  happen  to  die  without  issue,  for  the  benefit  of  his 
daughter  Mary  and  her  children. 

The  son  Charles  died  in  the  year  1814,  leaving  a  daughter, 
Mary  Anne,  his  only  issue  surviving  him. 
The  testator  died  in  October,  1820,  leaving  his  wife  and  the 
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four  children,  Anthony,  Arnold,  Joseph,  and  Mary,  and  his 
granddaughter  Mary  Anne,  the  only  issue  of  the  deceased  son 
Charles,  surviving  him. 

The  son  Arnold  died  without  issue  in  January,  1838  ;  and  the 
testator's  widow,  the  tenant  for  life  of  his  property,  died  in 
November,  1836. 

The  question  was,  whether  Mary  Anne,  the  child  of  the  son 
Charles,  who  died  in  the  testator*s  lifetime,  took  such  share  of 
the  testator's  estates,  as  Charles  would  have  been  entitled  to,  if 
he  had  been  living  at  the  death  of  the  widow. 

Mr.  Pemberton  and  Mr.  PxLwis,  for  the  plaintiffs. 

Mr.  Lynch,  Mr.  Atkinson,  Mr.  Bird,  Mr.  Randall,  and  Mr. 
Lovat,  for  the  defendants. 

The  Master  of  the  Rolls  (after  stating  the  above  facts) : 

If  Charles  had  survived  the  testator,  and  then  died  in  the 
lifetime  of  the  widow,  Mary  Anne  would  have  been  entitled  to 
stand  in  his  place,  as  substituted  legatee. 

Are  the  words,  **  in  case  of  either  of  their  deaths,"  necessarily 
referable,  to  the  time,  between  the  deaths  of  the  testator  and  of 
the  tenant  for  life ;  or  may  they  not  be  referred  to  any  time 
prior  to  the  death  of  the  tenant  for  life,  even  though  the  time 
should  be  in  the  lifetime  of  the  testator  himself  ? 

Nothing  is  given  to  any  son,  who  should  not  be  living  at  the 
time  of  the  death  of  the  tenant  for  life  ;  no  interest  was  to  vest 
in  a  son,  on  the  death  of  the  testator  ;  and  I  think,  that  the  death 
of  the  son,  in  the  lifetime  of  the  testator,  did  not  defeat  the  gift 
to  the  issue  of  the  son,  in  the  event  of  the  son's  dying  in  the 
lifetime  of  the  tenant  for  life ;  and  consequently,  that  Mary  Anne, 
as  the  only  issue  of  Charles,  is  entitled  to  such  share  of  the 
testator's  estate,  as  Charles  would  have  been  entitled  to,  if  he 
had  been  living  at  the  time  of  the  widow's  death. 


HODGSON   V.  HODGSON. 

(2  Keen,  704—713 ;  S.  C.  7  L.  J.  (N.  S.)  Ch.  5.) 
See  Bolton  v.  Salmon  [1891]  2  Ch.  48. 
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MONTEITH  V.  NICHOLSON. 

(2  Keen,  719—721 ;  S.  C.  6  L.  J.  (N.  S.)  Cli.  247.) 

A  testator  bequeathed  his  personal  estate  to  his  brothers  and  sisters 
absolutely ;  and  declared,  that  if  any  of  them  should  die  in  his  lifetime, 
or  afterwards,  without  leaving  lawful  issue  him  surviving,  his  share 
should  go  amongst  the  survivors ;  and  that  if  any  should  die  in  his  life- 
time, or  afterwards,  leaving  issue  him  surviving,  his  share  should  be 
divided  amongst  his  issue ;  and  he  declared,  that  none  of  the  legatees 
should  be  entitled  to  any  bequest  until  they  attained  twenty-one  :  Held, 
that  on  attaining  twenty-one,  the  brothers  and  sisters  took  absolute 
interests,  and  that  the  limitation  over  was  to  take  effect  only  in  the 
event  of  the  death  of  a  legatee  under  twenty-one,  in  the  lifetime  of  the 
testator,  or  afterwards. 

William  Cowend  Nicholson,  the  testator,  by  his  will,  dated 

in  July,  1834,  bequeathed  as  follows:  ''  I  give  and  bequeath  unto 

and  equally  amongst  all   and  every  my   brothers  and  sisters, 

living  at  my  decease,  all  that  the  principal  sum  of  5002.,  standing 

in  the  books  of  the  Governor  and   Company  of  the  Bank  of 

England,  in  my  name ;  also  all  the  interest  due  and  to  grow 

dae    upon    the    same,    to    hold    the  same    to  them,    my  said 

brothers  and  sisters,  their  executors,  administrators,  and  assigns, 

in  equal  shares  and  proportions,  *as  tenants  in  common,  and  not 

as  joint  tenants.     I  also  give  and  bequeath  unto  all  of  them, 

my  said  brothers  and  sisters,  all  that  my  part,  share,  or  interest 

in  all  the  household  goods  and  furniture,  belonging  to  my  father ; 

also  all  and  every  the  rest  and  remainder  of  all  my  personal 

estate  absolutely ;  and  I  declare  it  to  be  my  will  and  meaning, 

that  if  any  of  my  said  brothers  and  sisters  die  in  my  lifetime, 

or  afterwards,  without  leaving  lawful  issue  him,  her,  or  them 

surviving,  the  share  or  shares  of  him,  her,  or  them  so  dying 

shall  go  to,  and  be  equally  divided  amongst  the  survivor  or 

survivors  of  them ;  and  if  any  of  them,  my  said  brothers  and 

sisters,  die  in  my  lifetime  or  afterwards,  leaving  issue  him,  her, 

or  them  surviving,  the  share  or  shares  of  him,  her,  or  them  so 

dying,  shall  go  to,  and  be  equally  divided  amongst  such  issue, 

share  and  share  alike,  as  tenants  in  common,  such  child  or 

children  taking  their  parent's  share ;  and,  moreover,  I  declare  it 

to  be  mj  will,  that  none  of  the  legatees,  under  this  my  will, 

shall  be  entitled  to  any  bequest  until  they  severally  attain  the 

age  of  twenty-one  years." 


1838. 
May  9,  27. 
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Lord 
Lang  DALE, 
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MoNTEiTH        The  question  in  this  cause  was,  whether,  upon  the  true  con- 
NrcHOLsoN.    struction  of  the  will  of  the  testator,  William  Co  wend  Nicholson, 

his  brothers  and  sisters  took  absolute  estates  in  the  legacies 

given  to  them,  on  their  attaining  their  ages  of  twenty-one  years  ; 

or  whether,  they,  at  that  period,  took  estates  for  life  only,  in  all 

or  any  of  those  legacies. 

Mr.  Pemherton  and  Mr.  Wray^  for  the  plaintiffs,  who  were 
the  brothers  and  sisters  of  the  testator,  claimed  an  absolute 
interest  in  the  fund. 

Mr.  Kindersley  and  Mr.  Bacon y  for  the  executor. 

[  721  ]  Mr.  Berrey,  for  William  M.  Monteith,  the  infant  child  of 

the  plaintiff,  James  Monteith,  insisted  that  the  brothers  and 
sisters  of  the  testator,  William  Gowend  Nicholson,  took  a  life 
interest  only  under  his  will,  in  his  personal  estate. 

May  27.         ThB   MaSTBB  OF   THE   EoLLS  : 

The  words  of  bequest,  in  the  first  part  of  the  will,  give  to  the 
legatees  absolute  vested  interests  in  the  500Z.  stock,  in  the 
testator's  share  of  his  deceased  father's  furniture,  and  in  his 
own  residuary  estate ;  the  next  clause  in  the  will  contains  a 
limitation  over  (in  the  event  of  the  legatee  dying  in  the  testator's 
lifetime  or  afterwards),  to  the  surviving  legatee,  if  the  deceased 
legatee  had  died  without  issue ;  and  to  the  issue  of  the  deceased 
legatee,  if  the  deceased  legatee  had  died  leaving  issue.  The 
testator  then  declares,  that  none  of  the  legatees  shall  be 
entitled  to  any  bequest  until  they  severally  attain  the  age  of 
twenty-one  years ;  and  taking  all  the  clauses  together,  I  think 
that  the  effect  is,  to  give  an  absolute  vested  interest  to  each 
legatee,  on  attaining  the  age  of  twenty-one  years ;  and  that  the 
limitation  over  is  to  take  effect,  only  in  the  event  of  the  death 
of  the  legatee,  dying  under  the  age  of  twenty-one  years,  in  the 
lifetime  of  the  testator,  or  afterwards. 
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WEDDEEBTJEN  v.  WEDDEEBUEN  (1) 


(•2  Keen,  722—755; 


affirmed,  4  My.  &  Cr.  41-55; 
Ch.  177  ;  3  Jur.  596.) 


1836. 
May  31. 

S.  C.  8L.  J.  (N.  S.)       ju„U,3, 
Nov,  5. 


An  account  of  a  deceased  partner's  share  of  profits  directed  after  a  d^;?    cmrt 

lapae  of  thirty  years  and  after  repeated  changes  in  the  firm,  and  after  \jyt^ 

Keveral  deeds  and  a  release  had  been  executed  by  the  parties  beneficially  Lanodale, 

interested ;  the  siuriving  partners  being  the  executors  of  the  deceased  M.K. 

partner  and  guardians  of  the  cestuis  que  trust,  and  the  settlements  being  On  Appeal. 

partial  only,  and  foimded  on  insufficient  knowledge,  by  the  cestuis  que  ig37, 

trust,  of  the  partnership  a£fair8  and  accounts.  Nov,  10, 11, 

Time  is  no  bar  in  cases  of  direct  trust ;  it  may  be  otherwise,  if  there  13, 14. 

has  been  a  direct  and  independent  dealing  between  the  trustees  and  1838. 

cestuis  que  trust,  after  the  relation  has  terminated.  -'^'<f»^*.  9. 

The  circamBtances  of  this  case  are  so  fully  detailed  in  the  Tx)r(l 
judgment  of  the  Master  of  the  Rolls,  that  it  is  considered  lc. 
UDnecessary  here  to  state  them.  [  722  ] 

Mr.   Pemhertony    Mr.   Koe  and    Mr.    William8on,   for  the        [  723  ] 
plaintiffs. 

Mr.    Tinneyy  Mr.   Kindersley   and   Mr.    ColvUCf  for    the 
defendants. 

The  following  authorities  were  relied  on :  Cook  v.  CoUing- 
rid{f€  (2),  Craivshay  v.  Collins  (3),  Walker  v.  Symonds  (4),  Gregory 
V.  Gregory  (5),  Champion  v.  Righy  (6),  Chalmers  v.  Bradley  (7), 
Doicnes  v.  Grazebrook  (8),  Ex  parte  Lacey  (9),  Cockerell  v. 
Cholmeley  (lO). 

The  Master  of  the  Bolls  :  ■^'<'^-  5- 

This  is  a  bill  filed  by  Sir  James  Webster  Wedderbum,  and 
other  persons,  the  children,  or  representing  the  children,  of 
David   Webster  deceased,   against  James   *  Wedderbum,  since       [  •'24  ] 


(1)  A  note  of  some  further  pro- 
ceedings in  this  litigation  (leported 
22  Beav.  84)  will  he  found  in  the 
volume  of  Bevised  Reports  contain- 
ing 4  My.  A  Or.,  and  references  to 
numerous  subsequent  cases  of  a 
similar  character  will  be  found  in 
Vi^se  T.  FfJ9ter  (1874)  L.  R.  7  H.  L. 
318,  44  L.  J.  Ch.  37.-0.  A,  S. 
(2)  23  B.  B.  155  (Jac.  607). 


(3)  10  R.  R,  61  (15  Yes.  218). 

(4)  19R.R.155(3Swanst.  1,64—69). 

(5)  14  R.  R.  244  (G.  Coop.  201); 
S.  C.  23  R.  R.  167  (Jac.  631). 

(6)  31  R.R.  107(1  Russ.&My. 539). 

(7)  20  R.  R.  216  (1  Jac.  &  W.  51). 

(8)  17  R.  R.  62  (3  Mer.  200). 

(9)  6  R.  R.  9  (6  Ves.  625). 

(10)  36  R.  R.  16  (1  R.  &  M.  418, 
1  CI.  &  F.  60). 
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[  ♦725  ] 


deceased,  Andrew  Colvile  and  other  persons,  who  are,  or  repre- 
sent the  surviving  partners,  and  the  executor  of  David  Webster, 
or  persons  interested  in  the  business  in  which  he  was  concerned, 
and  which  was  carried  on  after  his  death,  and  also  against  his 
widow,  and  her  second  husband;  and  the  bill  prays  a  declaration, 
that  the  children  of  David  Webster,  and  those  who  represent 
them,  are,  under  the  circumstances,  entitled  to  participate  in  the 
gains  and  profits  made  by  carrying  on  the  partnership  business 
since  his  death :  and  that  an  account  thereof  may  be  taken,  and 
that  the  plaintiff's  share  may  be  paid  by  the  defendants,  Sir 
David  Wedderburn,  James  Wedderburn,  Andrew  Colvile  and 
Alexander  Seton.  The  bill  also  prays  a  general  account  of  the 
estate  of  David  Webster,  and  of  the  application  thereof,  and  of 
what  is  due  to  the  plaintiffs,  under  his  will. 

It  appears  that  in  1796  John  Wedderburn  and  the  t.estator, 
David  Webster,  who  had  for  some  time  before  carried  on  business 
as  merchants  in  partnership  together,  agreed  to  take  the  defen- 
dant, Sir  David  Wedderburn,  into  partnership  with  them ;  and 
it  was  agreed  that  the  three  should  carry  on  business  together, 
for  seven  years,  if  they  should  all  so  long  live.  The  terms  of 
the  partnership  were  the  subject  of  a  deed,  dated  the  21st  of 
May,  1796,  and  made  between  John  Wedderburn  of  the  first 
part,  the  testator,  David  Webster,  of  the  second  part,  and  the 
defendant,  Sir  David  Wedderburn,  of  the  third  part;  and 
thereby  it  was  declared  that  during  the  continuance  of  the 
partnership,  John  Wedderburn  and  David  Webster  should  be 
equally  entitled  to  five  sixth  shares  of  the  business ;  and  David 
Wedderburn  to  one  sixth  share  thereof;  but  if  either  John 
Wedderburn,  or  David  Webster  should  die  during  the  seven 
years,  then,  from  the  Ist  of  May  ensuing  *such  death,  the 
survivor  of  them  should  become  entitled  to  two  thirds  of  the 
business,  and  David  Wedderburn  to  the  remaining  one  third. 
It  was  provided,  that  each  of  the  partners,  should  at  all  times 
during  the  partnership,  and  at  the  determination  thereof,  enjoy 
a  several  share  and  interest  in  the  business,  and  the  capital 
thereof,  and  the  profits  to  be  produced  thereby,  and  in  the  goods 
and  debts  thereof,  according  to  their  respective  interests  in  the 
trade,  that  an  account  should  be  yearly  made  out  and  stated ; 
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and  that  if  any  of  the  partners  should  die  during  the  partnership, 
the  executors  of  the  partner  dying  should  stand  in  his  place, 
and  be  considered  a  partner,  until  the  first  day  of  May  after  the 
death  of  the  deceased  partner,  when  the  partnership,  as  to  such 
deceased  partner,  was  to  determine ;   but  the  executors  of  the 
deceased    partner  were   not  to  act  in  the  business,  and  the 
surviving  partners  were  not  to  enter  into  new  engagements,  so 
as  to  prejudice  or  affect  the  executors  of  the  deceased  partner, 
or  their  interest  in  the  capital.     And  upon  the  1st  day  of  May, 
next  after  the  death  of  the  deceased  partner  or  in  three  months 
afterwards,  the  surviving  partners  were  to  make  out  a  full  and 
perfect  account  of  the  partnership  business,  property  and  liabili- 
ties, and  deliver  a  copy  thereof  to  the  executors  of  the  deceased 
partner ;  and  the  executors  of  the  deceased  partner,  were  to  meet 
the  surviving  partners,  and  to  examine  the  books ;  and  finally 
adjust  and  settle  the  account,  which  was  then  to  be  signed  ;  and 
as  soon  as  might  be,  after  the  account  was  settled,  payment  was  to 
be  made  of  all  debts  due  from  the  partnership;  and  after  payment 
thereof,  then  true  payment,  partition  and  delivery  was  to  be  made, 
by  and  between  the  surviving  partners,  and  the  executors  of  the 
deceased  partner,  at  their  then  house,  or  place  of  trade,  according 
and  in  proportion  to  their  several  and  respective  shares   and 
interests,  of  and  in  the  trade  or  business,  of  all  the  clear  ^residue 
and  surplus  of  the  monies,  securities,  goods,  wares,  merchandises, 
property  and  effects  whatsoever,  which  should  then  be  due  and 
belonging  to  the  said  joint  trade,  or  business,  or  to  the  surviving 
partners  and  the  executors  of  the  deceased  partners,  in  respect 
thereof,  and  also  all  outstanding  debts,  and  sums  of  money,  due 
and  owing,  or  belonging  to    the   surviving  partners  and  the 
executors  of  the  deceased  partner,  on  account  of  the  joint  trade ; 
and  which,  after  all  the  debts  from  the  partnership  were  fully  paid, 
were  to  be  shared  and  divided,  between  the  surviving  partners 
and  the  executors  of  the  deceased  partner,  in  proportion  and 
according  to  their  several  and  respective  shares  and  interests  in 
the  said  joint  trade;  and  thereupon  assignments  and  releases 
were  to  be  made  and  given  (i). 
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(1)  And  the  deed  contained  a  cove* 
nant  from  Sir  David  Wedderbum,  to 


purchase  one  fourth  part  of  the  ships 
beloDging  to  John  Wedderbum  and 
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Upon  these  terms  the  partnership  business  commenced,  and 
was  carried  on,  under  the  firm  of  Wedderbum,  Webster  &  Co. 
It  appears  that  the  partnership  property  consisted,  to  a  con- 
siderable extent,  of  ships  and  shares  of  ships ;  and  of  debts 
owing  to  the  concern,  and  particularly  a  very  large  debt,  owing 
to  the  firm  from  the  estate  of  James  Wedderbum;  deceased, 
under  whose  will  *Mr.  John  Wedderbum  was  executor  and 
residuary  legatee. 

In  1798  the  partners  agreed  to  admit  the  defendant,  Andrew 
Colvile,  as  a  partner,  on  the  terms  of  his  being  entitled  to  no 
share  of  the  profits,  during  so  much  of  the  seven  years,  as  he 
and  John  Wedderbum  should  jointly  live,  and  being  entitled  to 
1,000Z.  a  year  for  his  services. 

On  the  10th  February,  1801,  David  Webster  made  his  will, 
and  thereby,  after  devising  and  bequeathing  certain  portions  of 
his  estates,  he  gave  all  the  rest  and  residue  of  his  monies, 
securities  for  money,  stock  in  the  public  funds,  parts  and  shares 
of  ships  and  all  other  his  personal  estate  and  effects,  charged 
with  his  debts,  to  his  wife  Elizabeth  (now  the  defendant  Lady 
Douglas),  and  his  partners,  John  Wedderbum  and  David 
Wedderbum  ;  on  trust,  to  sell  all  such  parts  thereof  as  did  not 
consist  of  stocks,  or  monies,  or  securities;  and  to  invest  the 
proceeds.  And  he  directed  that  out  of  the  dividends  and 
interest,  his  wife  should  receive  an  annuity  of  1,200/.,  to  be 
reduced  to  SOOI.,  if  she  married  again;  and  subject  to  the 
provision  made  for  his  wife,  he  gave  the  residue  of  his  estate, 
for  the  benefit  of  his  children,  in  the  particular  manner 
mentioned  in  his  will,  and  upon  which  no  question  is  raised. 
He   appointed    his   wife,    John    Wedderbum    and    Sir  David 


David  Webster,  at  a  valuation :  and 
a  further  covenant,  that  if  Sir  David, 
by  the  death  of  John  Wedderburu 
or  David  Webster,  should  become 
entitled  to  an  increased  share  in  the 
business,  he  would  thereupon  pui*- 
chase  an  increased  share  in  the  ships 
and  other  property  and  efPocts,  from 
the  executors  of  John  Wedderbum 
or  of  David  Webster.  And  imme- 
diately after  the  ships,  goods,  wares, 


merchandises,  property  and  eSecis 
which  he  was  to  purchase  were 
valued  and  appraised,  he  was  to  give 
security  for  payment  of  the  amoimt. 
It  did  not,  however,  appear  in  what 
manner  Sir  David  Wedderbum  paid, 
or  secured  payment  of  that  share  of 
the  partnership  property  which  ho 
was  to  purchase,  nor,  what  were  the 
particulars  of  the  property,  of  which 
he  was  to  purchase  such  share. 
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Wedderbum,  joint  executors  of  his  will,  and  committed  to 
them  the  guardianship,  custody  and  tuition  of  his  children, 
and  of  their  several  estates  and  fortunes,  during  their 
respective  minorities. 

Mr.  David  Webster  died  on  the  2lBt  March,  1801.  His 
wife,  now  Lady  Douglas,  and  his  partners,  John  and  Sir  David 
Wedderbum,  survived  him,  and  he  left  *five  children,  James, 
Anne,  Mary,  Charles  and  David.  The  plaintiffs.  Sir  James 
Webster  Wedderbum,  Mrs.  Mary  Hawkins,  and  Charles 
Wedderbum  Webster,  are  three  of  the  children  still  surviving ; 
the  other  two  are  dead,  Anne  having  attained  twenty-one,  and 
married  the  plaintiff,  Archibald  Murray  Douglas,  who  represents 
her ;  and  David,  who  was  born  after  the  testator's  death,  having 
died  an  infant,  his  interest,  under  the  will,  survived  to  his 
brothers  and  sisters. 

On  the  death  of  the  testator,  Mr.  David  Webster,  it  became 
necessary  to  consider,  what  was  to  be  done  with  his  interest  in 
the  firm  of  Wedderbum,  Webster  &  Co.  The  partnership  deed 
plainly  provided,  that  notwithstanding  the  death  of  a  partner, 
the  business  was  to  be  continued  on  a  joint  account,  till  the  first 
day  of  May  next  following,  and  it  was  then  to  cease,  as  to  the 
interest  of  the  deceased  partner ;  probably,  it  would  not  have 
been  easy,  under  any  circumstances,  to  follow  strictly  the  direc- 
tions of  the  deed,  for  winding  up  the  concern ;  but  the  accounts 
were  directed  to  be  settled  between  the  surviving  partners  and 
the  executors  of  the  deceased  partner,  and  assignments  and 
mutual  releases  were  to  be  made  and  given ;  but  these  assign- 
ments and  these  releases  were  to  be  transactions  between  the 
surviving  partners  of  the  one  part,  and  the  executors  of  the 
deceased  i)artner  of  the  other  part ;  when  the  deed  was  executed, 
it  was  not  contemplated  that  the  surviving  partners,  and 
the  executors  of  the  deceased  partners,  would  be  the  same 
persons. 

Nevertheless,  Mr.  David  Webster  appointed  his  partners,  John 
and  Sir  David  Wedderbum,  to  be  two  of  his  executors,  and  the 
guardians  of  his  children ;  and  they,  the  surviving  partners,  alone 
proved  the  will,  and  thereby  became  the  sole  legal  personal  repre- 
sentatives ;  *and  they  thus  rendered  it  impossible  to  act  upon  the 


Weddeb- 

BURN 

r. 

Weddbb- 

BUBN. 


[  •TQS  ] 


[  *729  ] 


336 


1886.    CH.     2  KEEN,  729—730. 


;R.B. 


Weddeb- 

BURK 
V, 

Weddkb- 

BURN. 


[  •730  ] 


provisions  of  the  partnership  deed,  or  to  proceed  in  any  mode 
that  was  satisfactory  and  safe,  to  wind  up  and  settle  the  accounts 
and  dependencies  subsisting  between  them  and  their  testator, 
and  at  the  same  time  continue  the  trade.  It  would  appear, 
however,  that  they  did  not  consider  that  there  was  any  diflBculty, 
or  any  thing  in  their  situation,  to  make  it  improper,  or  incom- 
petent for  them  to  adopt  their  own  means  of  ascertaining  the 
value;  and  to  purchase,  for  their  own  use  and  benefit,  and 
become  the  absolute  owners  of  that  share  of  the  partnership 
ships,  stock  and  effects,  which  belonged  to  the  estate  of  their 
testator,  David  Webster  ;  or  from  dealing,  as  between  themselves 
and  the  estate  of  the  testator,  with  the  debts  owing  to  the  late 
partnership,  in  the  manner  they  thought  most  convenient. 
They  considered  the  partnership  business  as  a  concern  which 
was  to  devolve  to  them,  exclusively  of  the  testator's  estate,  on 
the  1st  of  May  next  following  the  testator's  death;  and  they 
determined  that  it  should  be  carried  on  by  themselves  and 
Mr.  Andrew  Colvile  (who  had  previously  become  a  partner  in 
the  manner  I  have  mentioned),  under  the  firm  of  Wedderburn 
&  Co. ;  and  the  defendants  Colvile  and  Seton  say,  that  for  the 
purpose  of  winding  up  the  affairs  of  the  old  firm  of  Wedderburn, 
Webster  &  Co.,  regular  and  jiist  valuations  were  made,  by  com- 
petent persons  appointed  for  that  purpose,  of  the  ships,  shares 
of  ships  and  other  partnership  stocks  and  effects ;  and  they  were 
taken,  at  such  valuation,  by  Wedderburn  &  Co.  ;  and  the  old 
firm  was  credited  with  the  amount,  in  the  books  of  the  new  firm, 
and  a  portion  of  the  debts  due  to  the  old  firm  was  transferred 
to  the  books  of  the  new  firm,  and  the  old  firm  was  credited 
therewith,  in  the  books  of  the  new  firm  ;  and  the  persons  from 
whom  they  were  due,  were  debited  therewith.  And  certain 
debts,  to  a  much  larger  amount,  due  from  *the  old  firm,  and 
carrying  interest,  were,  with  the  assent  of  the  several  persons  to 
whom  they  were  due,  transferred  from  the  books  of  the  old  firm, 
to  their  credit,  in  the  books  of  the  new  firm ;  and  in  lieu 
thereof,  the  old  firm  was  debited  therewith  in  the  books  of  the 
new  firm ;  and  a  balance  sheet  was  made  up  to  the  1st  of  May, 
1801,  whereby  it  appeared,  that  the  debts  due  by  the  old  firm, 
and  taken  over  by  the  new,  so  far  exceeded  the  debts  due  to  the 
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old  firm,  and  taken  over  by  the  new,  and  the  value  of  the  ships, 
and  shares  of  ships,  and  other  partnership  stock  and  effects 
of  the  old  firm,  that  there  was  a  balance,  to  the  amount  of 
98,578/.  18«.  llrf.  due  to  the  new  firm  by  the  old  firm. 

As  the  partnership  accounts  then  stood,  it  was  made  to  appear, 
that  the  whole  assets  consisting  of  property  and  debts  belonging  and 
due  to  the  old  concern,  amounted  to  .    £496,766  and  a  fraction, 
and  that  the  whole  liabilities  amounted 
to 410,782  and  a  fraction. 


leaving  a  surplus  of 


86,983  14«.  lie/. 


which,  when  realized,  was  to  be  divided  between  the  surviving 
partners,  and  the  executors  of  Mr.  David  Webster,  the  deceased 
partner,  in  the  shares  following ;  that  is  to  say, 


To  John  Wedderbum 

To  the  executors  of  David  Webster 

To  Sir  D.  Wedderburn     . 


iJ24,407  10    4 

65,101     2     1 

6,475     2    6 

£85,983  14  11 


and,  from  this  statement,  it  appears  that  considerably  *more 
than  three  fifths  of  the  whole  surplus,  belonged  to  the  estate  of 
David  Webster. 

The  defendants  have  examined  witnesses,  to  prove  that  proper 
valuers  of  the  ships,  shares  of  ships  and  other  property  were 
appointed ;  that  the  valuations  were  duly  and  properly  made ; 
and  that  greater  value  could  not  have  been  obtained  upon  sale 
by  an  auction;  and  I  do  not  question  but  that  the  surviving 
partners  may  have,  really  and  bond  Jide,  intended  to  settle  every 
thing  in  a  fair  and  honourable  manner;  but  John  and  Sir  D. 
Wedderburn  were  executors  and  trustees,  as  well  as  surviving 
partners;  and  in  a  case  in  many  respects  similar,  Cook  v. 
Collingridge(i),  Lord  Eldon  says,  "One  of  the  most  firmly 
established  rules  is,  that  persons  dealing  as  trustees  and  execu- 
tors, must  put  their  own  interest  entirely  out  of  the  question ; 
and  this  is  so  difficult  to  do,  in  a  transaction  in  which  they  are 

(1)  23  R.  R.  at  p.  164  (Jacob,  621). 
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dealing  with  themselves,  that  the  Court,  will  not  enquire  whether 
it  has  been  done,  or  not ;  but  at  once  says,  that  such  a  transac- 
tion cannot  stand  " — and,  therefore,  under  the  circumstances  of 
this  case,  considering  the  characters,  filled  by  John  and  Sir 
David  Wedderbum,  in  such  transactions  incompatible  —  that 
there  was  no  disinterested  person  to  superintend,  or  check,  on 
the  behalf  of  David  Webster*  s  estate,  either  the  valuation  of  the 
property,  or  the  transfers  of  debts  and  credits,  on  the  regulation 
of  which,  the  connections  and  custom  of  a  mercantile  house  may 
so  much  depend — I  am  of  opinion,  that  the  property  and  affairs 
of  the  firm  of  Wedderburn  &  Co.  cannot  be  held  to  have  been 
disposed  of  and  settled  under  the  provisions  of  the  deed  of  2l8t 
of  May,  1796.  The  principal  averment  in  the  plea,  **  that  no 
part  of  the  *capital  of  Wedderburn,  Webster,  &  Co.,  belonging, 
or  due  to  the  estate  of  the  testator,  was  employed  in  carrying  on 
the  trade  or  business  of  the  successive  firms  of  Wedderburn  &  Co., 
Wedderburn,  Colvile,  &  Co.,  and  Colvile  &  Co.,  or  any  of  them," 
fails  (i) ;  and  the  business  of  the  new  firm  of  Wedderburn  &  Co. 
having,  after  the  Ist  of  May,  1801,  and  notwithstanding  the 
paper  transfer  in  the  books,  been  substantially  carried  on,  with 
the  property,  capital,  and  connections  of  the  old  firm  of  Wedder- 
burn, Webster,  &  Co.,  I  am  of  opinion,  that  after  that  time,  the 
case  would  have  been  treated  as  the  ordinary  case,  in  which  the 
surviving  partners  think  fit,  after  the  death  of  the  deceased 
partner,  to  deal  with  the  property,  which,  having  belonged  to 
the  partnership,  is  not,  in  the  contemplation  of  this  Court, 
exclusively  theirs,  for  the  benefit  either  of  themselves,  or  any 
other  persons,  whom  they  may  take  into  partnership  with  them. 
I  have  no  doubt,  that  if  the  case  had  been  brought  under  the 
consideration  of  this  Court  before  1809,  the  sale  would  have 
been  held  to  be  void;  and  the  partners  in  the  new  firm  of 
Wedderburn  &  Co.  would  have  been  compelled  to  account  to 


(1)  The  defendants  Colvile  and 
Seton  had  put  in  a  plea  and  answer ; 
and  on  the  argument  of  the  plea, 
on  the  7th  November,  1832,  it  was 
ordered  that  the  plea  should  stand 
for  an  answer,  with  liberty  for  the 
plaintilEs  to  except  thereto,  and  the 


benefit  thereof  was  thereby  saved 
unto  the  said  defendants  till  the 
hearing  of  the  cause ;  and  the  plain- 
tiffs, in  excepting,  wei-e  not  to  call 
for  any  account  of  the  profits  of  the 
trade  since  the  1st  of  May,  1801. 
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the  persons  beneficially  interested  in  the  estate  of  David 
Webster,  for  a  share  of  the  profits  made  by  carrying  on  the 
partnership  business. 

On  the  31st  of  May,  1809,  the  plaintiff  Sir  James  Webster 
Wedderburn,  the  eldest  son  of  David  Webster,  *attained  his 
age  of  twenty-one  years  ;  and  the  defendants  Colvile  and  Seton 
represent,  that  thereupon,  a  general  account  in  writing  was  made 
out,  of  the  estates  and  effects  of  the  testator,  from  the  time  of 
his  death,  up  to  the  Ist  day  of  May,  1809 ;  and  that  thereby 
it  appeared,  that  after  payment  of  his  debts  and  legacies,  and 
reserving  a  sum  for  payment  of  the  annuities  bequeathed  by 
his  wiU,  there  would  then  be  divisible,  amongst  the  five  children 
of  the  testator,  on  account  of  his  residuary  personal  estate,  a 
som  of  75,0682.  6^.  lOd. ;  provided  that  the  share,  due  to  the 
testator's  estate,  of  the  debt  then  due  to  Wedderburn,  Webster, 
&  Co.,  from  the  estate  of  James  Wedderburn  deceased,  were 
paid;  and  that  the  seven  twenty-third  parts  or  shares  of  the 
plaintiff  Sir  James,  amounted  to  22,8462.  lis.  lOd. ;  and  the 
four  twenty-third  parts  or  shares  of  each  of  the  other  children, 
to  13,0552.  7a.  3d. ;  that  an  account,  in  writing,  was  also  made 
out  from  the  books  of  Wedderburn,  Webster,  &  Co.,  whereby  it 
appeared  what  debts  due  to  the  firm,  on  the  1st  day  of  May, 
1801,  were  then  uncollected,  and  what  debts  were  then  due  by 
the  firm,  and  unpaid ;  and  what  was  then  due  to  the  estate  of 
the  testator,  and  divisible  amongst  his  children  ;  and  that  an 
account  was  also  made  up,  in  writing,  to  the  1st  day  of  May, 
1809,  of  all  sums  of  money  expended  on  account  of  the  mainten- 
ance, education,  and  advancement  of  the  plaintiff  Sir  James,  and 
which  amounted  to  11,447/.  lis.  2d. 

Three  accounts  are  thus  professed  to  have  been  rendered ; 
Ist,  an  account  of  the  testator's  estate  and  effects  from  his  death 
to  the  1st  of  May,  1809 ;  2ndly,  an  account  of  debts  due  to  and  from 
Wedderburn,  W^ebster,  &  Co.  on  1st  May,  1809,  and  remaining 
oncoUected  and  unpaid;  and  3rdly,  an  account  of  sums  paid 
for  the  maintenance,  education,  and  advancement  of  Sir  James. 
I  must  assume,  that  these  accounts  were  made  out  under  *the 
directions  of  John  and  Sir  David  Wedderburn,  the  surviving 
partners,  and  also  the  executors  and  guardians ;  but  it  is  stated, 
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that  they  were  examined  by  the  plaintiflf  Sir  James,  and  carefully 
examined  by  Mr.  Alexander  Murray,  since  deceased,  as  solicitor, 
acting  on  behalf  of  the  plaintiff  Sir  James,  and  the  other  children 
of  the  testator ;  and  that  after  much  investigation  and  enquiry, 
and  particularly  with  reference  to  the  large  debt  then  outstanding, 
and  due  from  the  estate  of  James  Wedderburn,  Mr.  Alexander 
Murray,  and  the  plaintiflf  Sir  James,  acting  under  his  advice, 
were  satisfied  with  and  approved  of  the  accounts. 

On  the  subject  of  these  accounts,  the  defendants  have  produced 
evidence;  Mr.  James  Keil  was  a  confidential  clerk  and  book- 
keeper of  Wedderburn  &  Co.,  and  he  says,  that  in  and  previous 
to  1809,  Mr.  Alexander  Murray  acted  as  the  solicitor  of  the 
plaintiflf  Sir  James,  and,  to  the  best  of  his  belief,  for  the  other 
children  of  the  testator;  that  the  several  accounts,  relating  to 
the  testator's  estate,  mentioned  in  the  answer  of  Colvile  and 
Seton,  being  the  accounts  I  have  mentioned,  were,  as  he  knows, 
investigated  and  examined  by  Mr.  Murray,  to  whom  he  delivered 
the  accounts ;  and  he  saw  him  examine  the  same ;  he  then  says 
that  the  partnership  books,  and  all  other  books  and  accounts  of 
the  firms  of  Wedderburn,  Webster,  &  Co.,  and  Wedderburn  &  Co., 
were  open  to  the  investigation  of  Mr.  Murray ;  and  he  examined 
the  same,  for  the  purpose  of  ascertaining  whether  such  accounts 
were  accurate,  and  made  out  on  a  proper  principle ;  and  he 
did  very  narrowly  examine  such  accounts,  and  investigate  the 
principle  on  which  the  amount  due  to  the  estate  of  the  testator, 
in  respect  of  his  share  in  the  partnership  funds  of  Wedderburn, 
Webster,  &  Co.,  was  ascertained  ;  and  he  was,  after  such  investiga- 
tion and  examination,  satisfied  with  "^the  accounts ;  and  that  the 
same  were  made  out  on  a  proper  principle. 

Mr.  William  Loxham  Farrer,  another  witness,  without,  as  I 
understood  his  evidence,  pledging  himself  to  any  personal  know- 
ledge of  the  facts,  states  his  belief  that  Mr.  Murray  acted  as 
solicitor  for  Sir  James  in  1809,  and  continued  to  act  for  him, 
and  the  other  children  of  the  testator  till  1815 ;  and  that  the 
accounts  and  the  partnership  books  were  examined  by  him, 
or  by  some  accountant  employed  by  him,  or  by  the  plaintiflf 
Sir  James ;  and,  from  Mr.  Murray  having  indorsed  the  accounts 
furnished  him,  on  the  indenture  of  the  16th  of  September,  1809 
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(which  I  shall  afterwards  have  occasion  to  notice),  the  witness 
says,  he  has  no  doubt  that  Mr.  Murray  was  satisfied  with  the 
accoants,  and  that  they  were  made  up  on  a  proper  principle. 
From  the  great  importance,  in  this  cause,  of  the  accounts 
indorsed  on  the  indenture  of  the  16th  of  September,  1809,  I 
have  found  it  necessary  to  examine  them  minutely ;  they  do  not 
appear  to  contain  any  account  of  the  estate  of  David  Webster, 
at  the  time  of  his  death,  or  of  the  assets,  debts,  and  liabilities  of 
the  partnership,  either  at  that  time  or  on  the  1st  day  of  May 
next  following ;  or  of  the  dealings  of  the  surviving  partners  and 
executors,  with  the  partnership  property,  debts,  and  credits 
between  the  time  of  the  testator's  death,  and  the  Ist  of  May, 
1809 ;  but,  proceeding  on  the  assumption  that  all  was  settled  up 
to  the  1st  of  May,  1809,  and  that  after  that  day  there  were  no 
concerns  or  transactions  of  the  firm  of  Wedderburn,  Webster,  & 
Co.,  except  those  which  related  to  the  debts  due  to  and  owing  by 
that  partnership,  it  proceeds  as  follows :  It  first  states  the  debts 
due  to  Wedderburn,  Webster,  &  Co.  on  the  1st  of  May,  1809 : 


Good  debts  (exclusive  of  that  due  from  estate 

of  James  Wedderburn) £19,168    5 

Due  from  the  estate  of  James  Wedderburn       .      190,472    8 
Balance  of  bad  and  doubtful  debts  after  certain 
deductions 17,627     8 


1 
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£227,267  16    6 


It  then  states  the  debts  due  by  Wedderburn,  Webster,  &  Co. 
on  the  same  day  (1st  May,  1809) : 


Due  to  persons  not  members  of  the  firm  . 

Stated  to  be  due  to  John  and  Sir  David 
Wedderburn,  for  balance  of  debts  paid  by 
them,  since  David  Webster's  death,  after 
deducting  certain  sums   stated   to  be   due 

by  them 

And  to  be  due  to  the  estate  of  David  Webster  . 


£13,541     4     8 


138,433  14     1 
75,292  17     9 


£227,267  16    6 
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Exclusively  of  the  large  debt  due  from  the  estate  of  James 
Wedderburn,  the  total  amount  of  debts  due  to  the  concern 
{i.e.  the  go:)d  and  bad  together)  amount  to   •     JE36,795  13     6 

And  the  debts  owing  to  strangers  being    .         .       13,541     4     8 


The  difference  is 


£23,254    8  10 


And  assuming  that  the  sums  to  be  received  on  account  of 
debts  due,  would  equal,  but  not  exceed  the  13,5412.  4^.  8d.,  due 
to  strangers,  this  difference  of  *23,254i.  8«.  lOd.,  would  have  to 
be  deducted  from  the  sums  previously  stated  to  be  due  to  the 
surviving  partners,  and  the  estate  of  the  deceased  partner,  in 
the  proportions  following,  viz. : 

From  the  share  of  Sir  David  Wedderburn,  ^ths  £3,875  14  10 
estate  of  David  Webster,  ^ths  .  •  9,689  7  0 
John  Wedderburn,  ^ths    .        .         .       9,689    7    0 


£23,254    8  10 


To  every  item  of  debt  contained  in  the  aggregate  I  have 
mentioned,  as  well  those  which  are  stated  to  be  due  to  or 
from  strangers,  as  those  stated  to  be  due  to  or  from  J.  and 
Sir  D.  Wedderburn,  and  due  to  the  estate  of  Sir  D.  Webster, 
there  is  a  reference  to  a  folio  in  the  ledger,  from  which  it  may 
be  presumed,  that  some  information  respecting  those  items  was 
to  be  obtained. 

The  account  then,  assuming  that  D.  Webster's  share  of  the 
computed  deficiency  is  to  be  deducted  from  the  amount  standing 
to  his  credit  in  the  ledger,  i.e.  deducting  9,689Z.  7a.  from 
75,292/.  17s.  9d.,  states  the  sum  of  65,603Z.  10s.  9d.  as  the 
balance  to  be  paid  to  the  estate  of  David  W^ebster,  by  his 
executors,  provided  the  debt  due  from  the  estate  of  James 
Wedderburn  were  paid  by  John  Wedderburn ;  and  the  account 
then  states,  how  that  sum,  when  received,  was  to  be  appropriated  ; 
and  it  says,  that  9,327i.  7«.  lOd.  is  to  be  applied  in  pajrment  of 
a  debt  due  from  the  estate  of  the  testator,  David,  to  his  son 
Sir  James,  and  that  the  remainder,  56,211Z.  2s.  llrf.,  was  to  be 
divided  amongst  the  testator's  children;  the  sums  previously 
advanced  to  the  children,  are  stated  to  amount  to  18,857/.  3s.  lie/., 
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which  being  added  to  the  56,211/.  2«.  lid,,  they  make  together 
75,068/.  68.  10(1. ;  and  this  is  the  sum  on  which  the  shares  of  the 
children  *are  computed ;  the  share  of  Sir  James,  being  ^rds  of 
the  whole,  is  stated  to  be  22,846/.  17s.  lOd.,  and  deducting  from 
that  11,447/.  11«.  2rf.,  the  amount  already  advanced  to  him,  the 
sum  payable  is  finally  stated  to  be  11,899/*.  6^.  8^. 

I  think  that  this  account,  which  affords  no  explanation  of  the 

deaUng   of  the  surviving  partners  with  the  interest  of  David 

Webster's  share  in  the  concern,  is  not  such  an  account  as  John 

and  Sir  David  Wedderburn,  the  surviving  partners  of  David 

Webster,  the  executors  of  his  will,  and  the  guardians  of  his 

children,  ought  to  have  rendered  to  the  eldest  son,  on  his  coming 

of  age.     Every  thing  ought  to  have  been   clearly   and  fully 

explained.     Whether  a  clear  and  full  account  might  have  been 

obtained,  by  searching  through  the  books,  from  the  references 

contained  in  the  accounts  which  were  rendered,  I  do  not  know ; 

but  if  the  fact  were  so,  I  think  that  was  not  enough ;  I  think 

that  direct  and  clear  information  of  all  the  transactions,  and  of 

his  interest  in  them,  ought  to  have  been  given  to  Sir  James ; 

and  there  is  nothing  to  explain,  what  were  the  circumstances 

under  which  Mr.  Alexander  Murray  became,  and  acted  as  the 

solicitor  of  Sir  James,  and  as  it  is  said,  of  the  other  children  of 

David  Webster,  who  were  then  infants ;  or  what  were  the  views 

and  considerations,  on  which  Mr.  Alexander  Murray  was  satisfied, 

that  the  accounts  were  made  out  on  a  proper  principle,  as 

Mr.  Keil  says  he  was. 

The  deed  of  the  16th  of  September,  1809,  is  made  between 
John  Wedderburn,  described  as  surviving  executor  of  James 
Webster  deceased  and  one  of  the  acting  executors  of  David 
Webster  deceased,  of  the  one  part,  and  the  plaintiff,  Sir  James, 
then  a  cornet  in  his  Maje8ty*s  10th  Regiment  of  Dragoons,  and 
a  legatee  named  in  the  wills  of  James  Webster,  deceased,  and 
David  Webster,  deceased,  *of  the  other  part ;  it  recites  the  circum- 
stances under  which  the  debt  of  9,892/.  Is.  lOd.  had  become  due 
to  the  plaintiff.  Sir  James,  from  his  father ;  and  after  reciting 
the  will  of  David  Webster,  but  taking  no  notice  of  the  partnership 
deed  of  21  st  of  May,  1796,  it  stated  the  balance  upon  the  accounts 
apparently  due  to  the  plaintiff.  Sir  James,  to  be  11,899/.  6«.  8</., 
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exclusively  of  the  debt  of  9,392/.  Is.  lOd.  (i).  The  deed  then 
recited,  that  a  considerable  part  of  the  personal  estate  of  David 
Webster  consisted  in  his  share  of  a  large  sum  of  money  due  from 
the  estate  of  James  Wedderburn  deceased,  which  would  not  be 
recovered,  and  could  not  be  received  and  got  in  for  some  years 
to  come ;  and  that  the  plaintiff,  Sir  James,  had  urgent  occasion 
for  the  sum  of  9,392Z.  la,  lOd.  for  the  payment  of  his  debts :  and 
it  had  been  proposed  and  agreed,  that,  in  order  to  meet  such 
his  wants,  John  Wedderburn,  as  acting  executor  of  David 
Webster,  should  pay  that  debt,  with  interest,  to  the  plaintiff. 
Sir  James,  on  or  before  the  1st  day  of  August,  1810 :  and  that 
the  11,399Z.  Ga.  Sd,,  the  balance  of  his  share  of  his  father's 
residuary  estate,  should  be  paid  by  John  Wedderburn  to  the 
plaintiff.  Sir  James,  by  seven  equal  annual  instalments,  with 
interest  to  be  computed  from  the  1st  day  of  August,  1809,  and 
the  last  instalment  *being  to  be  paid  on  the  1st  day  of  August, 
1816;  it  being  understood,  and  expressly  agreed,  that  John 
Wedderburn  was  to  undertake  for  the  payment  of  such  instal- 
ments, not  in  his  capacity  of  executor,  but  on  his  own  private 
account,  he  being  the  legal  personal  representative  of  James 
Wedderburn,  and  also  beneficially  interested  in  his  estate.  The 
deed  then  witnesses  the  covenant  of  John  Wedderburn  to  that 
effect,  and  further  witnesses  as  follows :  "  That  he  the  said  James 
Webster  Webster,  (meaning  the  plaintiff.  Sir  James,)  is  now 
content  and  satisfied  with  the  disclosure  thus  far  made,  and  the 
accounts  thus  far  given  by  the  said  John  Wedderburn,  of  the 
personal  estate  of  the  said  David  Webster ;  *'  and  of  the  sum  of 
9,392Z.  Is,  lOd,,  and  no  more,  being  justly  due  from  the  said 
estate,  on  the  account  therein  mentioned,  and  of  the  said  principal 
(1)  The  deed  then  recited,  "  that      upon  his  coming  of  age  on  the  said 


the  residue  of  the  personal  estate  of 
the  said  David  Webster,  after  pay- 
ment thereout  of  his  debts,  and 
amongst  them,  the  said  debt  so  due 
to  the  estate  of  the  said  James 
Webster,  is  considered  or  sup- 
posed to  amount,  to  the  sum  of 
75,068/.  08,  10c/.  sterling,  upon  the 
account  made  up  and  indorsed  on 
these  presents,  whereof  the  said 
James   Webster    Wedderburn    did, 


31st  of  May,  1809,  become  entitled 
unto  jjji-d  parts  of  the  whole, 
amounting  in  the  whole  to  the 
sum  of  22,846/.  17«.  10(/.,"  where- 
out  being  deducted  the  sum  of 
1 1,447/.  1 U.  2d.y  the  advances  to  him, 
the  balance  upon  the  said  accounts 
apparently  due  unto  the  said  James 
Webster  Wedderburn,  from  the  estate 
of  David  Webster,  was  11,399/.  6«.  8rf., 
exclusively  of  the  9,392/.  Is.  1(V/. 
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sum  of  11,399/.  6«.  Sd.  being  due  to  him,  from  the  same  estate, 
under  the  will  of  David  Webster;  and  that  as  long  as  John 
Wedderbum  performed  his  covenants,  the  plaintiff.  Sir  James, 
would  not  require,  or  by  suit  at  law  or  in  equity  demand  pay- 
ment of  the  sums  so  agreed  to  be  paid  to  him.  And  there  was 
a  proviso  that  the  deed,  or  the  agreement  therein  contained,  was 
to  be  understood  as  applying  only  to  the  account  and  state  of  things 
as  on  the  1st  day  of  May,  1809,  and  as  then  accounted  for,  and 
as  not  precluding  or  preventing  him  from  claiming,  or  becoming 
entitled  to,  any  further  part  or  share,  sum  of  money,  and  other  per- 
sonal estate  under  the  will  of  James  Webster  and  David  Webster, 
or  either  of  them,  not  as  yet  received,  fallen  in,  or  accounted  for. 

I  conceive  that  the  expressions  in  this  deed,  as  to  the  supposed 
amount  of  the  estate  of  David  Webster,  and  to  the  estate  not 
yet  received,  fallen  in,  or  accounted  for,  were  meant  only  to  have 
reference  to  the  uncertain  amount  of  the  debts,  stated  to  be 
owing  to  the  old  partnership,  which  might  be  recovered.  But 
after  the  most  careful  ^consideration  of  the  accounts,  and  of  the 
provisions  expressly  contained  in  the  deed,  and  having  regard  to 
the  relation  which  subsisted  between  the  parties,  I  am  of  opinion, 
that  the  plaintiff,  Sir  James,  was  not,  by  the  execution  of  this 
deed,  precluded  from  enquiring  into  the  mode,  in  which  the 
assets  and  property  of  the  old  firm  had  been  dealt  with  by  the 
new  firm ;  or  from  claiming  any  benefit,  to  which  he  might  be 
entitled,  in  consequence  of  such  dealing. 

In  the  year  1810,  and  before  any  of  the  other  children  came  of 
age,  John  and  Sir  David  Wedderburn,  and  Mr.  Andrew  Colvile, 
all  of  whom  had  been  partners  in  the  firm  of  Wedderburn, 
Webster  &  Co.,  and  who  then  constituted  the  firm  of  Wedderbum 
&  Co.,  admitted  James  Wedderburn  and  the  defendant,  Alexander 
Seton,  into  partnership  with  them,  and  this  new  partnership 
carried  on  the  former  business,  under  the  same  name  of  Wedder- 
bum &  Co.  This  new  firm,  with  its  additional  partners,  seem  to 
have  stood  in  the  same  relation  to  the  old  firm  of  Wedderburn, 
Webster  &  Co.,  and  the  estate  of  David  Webster,  as  the  first  firm 
of  Wedderbum  &  Co.  did. 

The  daughter  Anne,  now  deceased,  the  wife  of  the  plaintiff, 
Archibald  Murray  Douglas,  attained  her  age  of  twenty-one  years 


Weddeb- 

BUBN 
r. 

Weddkb- 

BUBN. 


[  '741  ] 


346 


1836.     CH.     2  KEEN,  741—743. 


[r-r. 


Weddkb- 

BURN 

r. 

Wkddhi- 

BUBN. 


[  *742  ] 


[  •743  ] 


in  1812.  [The  Master  of  the  Rolls  here  referred  to  the  accounts 
furnished,  and  a  deed  of  the  29th  of  August,  1812,  executed  by 
her,  which  did  not  materially  differ  from  those  aflfecting  Sir 
James's  share.] 

I  am  of  opinion  that  Anne  Webster,  by  executing  it,  was  not 
precluded  from  enquiring  into  the  mode  in  which  the  assets  and 
property  of  the  old  firm  had  been  dealt  with  by  the  subsequent 
partnerships,  or  from  claiming  *any  benefit,  to  which  she  was 
entitled,  in  consequence  of  such  dealing. 

On  the  13th  of  September,  1813,  the  daughter  Mary,  now  the 
plaintiff,  Mrs.  Hawkins,  attained  her  age  of  twenty-one  years ; 
the  account  stated  to  have  been  rendered  to  her,  appears  to  have 
been  similar  to  that  which  had  been  rendered  to  her  sister  Anne; 
and  she  executed  a  deed  dated  24th  of  September,  1813,  only  11 
days  after  she  came  of  age.  [The  Master  of  the  Bolls  stated 
the  deed  executed  by  Mary  Wedderburn  Webster,  which  was 
similar  to  that  executed  by  her  sister.] 

It  is  stated  by  the  defendants,  that  on  the  1st  of  May,  1814,  a 
further  account  was  made  out,  and  a  further  dividend  made 
amongst  the  children ;  but  it  does  not  appear,  and  is  not  alleged, 
that  any  further  settlement  was  then  made.  In  1815,  Sir  David 
Wedderburn  retired  from  the  business,  and  the  trade  was  after- 
wards carried  on  by  the  continuing  partners,  John  Wedder- 
burn, Andrew  Colvile,  James  Wedderburn,  and  Alexander  Seton, 
under  the  new  style  or  firm  of  Wedderburn,  Colvile  &  Co. ;  and 
by  transfers,  or  entries  made  in  the  books,  the  debt  due  from  the 
estate  of  James  Wedderburn  deceased,  was  then  purported  to  be 
paid  off.  On  the  1st  of  May,  1809,  this  debt  was  said  to  amount 
to  159,707Z.  168. 6d. ;  on  the  1st  of  May,  1816,  to  202,855/.  0«.  3rf. ; 
and  on  that  day,  the  estate  of  James  Wedderburn  deceased  was 
credited,  in  account,  with  183,989/.,  said  to  be  due  by  Wedder- 
burn, Webster  &  Co.,  to  W^edderburn  &  Co.,  and  transferred  by 
them  to  the  debit  of  James  Wedderburn's  estate;  and  also  with 
18,865i.  5s.  9d.  said  to  be  charged,  in  account,  to  John  Wedder- 
burn ;  but,  except  by  those  transfers  in  the  books,  no  alteration 
seems  to  have  been  made  in  the  relation  which  subsisted  between 
the  firm  and  the  old  *house  of  Wedderburn,  Webster  &  Co.,  or 
the  estate  of  David  Webster. 
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On  the  16th  of  May,  1816,  the  infant  son  David  died  ;  and,  there- 
upon, his  expectant  share  of  the  testator's  estate  became  divisible, 
under  the  will,  amongst  his  brothers  and  sisters,  in  certam 
proportions.  The  defendants  say,  that  the  executors  computed 
what  was  payable  to  the  other  children,  in  respect  of  David's 
share,  up  to  the  25th  of  December,  1816,  and  made  distribution 
accordingly,  placing  the  share  of  Charles,  the  only  remaining 
infant,  to  his  credit.  Charles  attained  his  age  of  twenty-one 
years  on  the  10th  of  September,  1820,  and  the  defendants  say, 
that,  thereupon,  an  account  in  writing  was  made  out,  of  all  sums 
of  money  expended  for  his  maintenance,  education  and  advance- 
ment in  life ;  and  also  an  account,  of  what  was  due  for  his  share  of 
the  estate  of  the  testator  ;  and  that  the  plaintiff  Charles  examined 
and  approved  of  such  accounts. 

It  appears,  that  he  (Charles)  executed  a  deed  poll,  dated  the 
13th  of  September,  1820,  which,  after  reciting  the  will  of  his 
father,  David,  and  that  he  had  attained  twenty-one  years  of  age, 
and  become  entitled  to  a  share  of  the  residuary  estate :  and  ''that 
John  and  Sir  David  Wedderburn  had  submitted  to  him,  an 
account  of  the  residuary  personal  estate,  and  of  all  the  receipts 
and  payments  respecting  his  expectant  share  thereof,  durmg  his 
minority,  including  the  expense  of  his  maintenance  and  education, 
and  otherwise,  all  which  he  had  examined  and  did  fully  approve ;" 
and  that  he  found  that  his  share  consisted  of  29,1602.  10^.  dd. 
3  per  cent.  Consolidated  Bank  Annuities,^  which  had  been 
transferred  to  him  by  John  and  Sir  David  Wedderburn:  of 
2,264Z.  16«.  10(L,  with  interest  from  May  then  last,  which  had 
been  paid  to  him  by  John  Wedderburn :  of  728Z.  8«.  3rf.,  with 
interest  *from  May  then  last,  which  had  been  paid  to  him  by  Sir 
David  Wedderburn  :  and  of  329/.  6«.,  which  had  been  paid  to 
him  by  the  firm  of  Wedderburn,  Colvile  &  Co.,  as  the  agents  of 
John  and  Sir  David  Wedderburn ;  Charles  Webster,  in  considera- 
tion of  such  transfer  and  payment,  which  were  acknowledged, 
remised  and  released  unto  John  and  Sir  David  Wedderburn,  all 
actions,  claims  and  demands  which  he  ever  had,  or  then  had, 
against  them,  or  the  representatives  of  David  Webster,  for, 
touching,  or  concerning  the  management  and  disposition  of  the 
residue  of   the  personal    estate  of  David  Webster,  or  any  part 
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thereof,  or  any  interest  or  annual  produce  by  them  received  on 
account  thereof;  but  with  a  proviso,  that  the  release  should 
not  extend  to  any  funds  set  apart  to  answer  the  annuity  to  Lady 
Douglas  (i). 

It  does  not  appear  that  any  account  was  indorsed  on  this  deed ; 
but  on  looking  at  the  account,  No.  11,  which  is  marked  on  the 
back  "  Charles  Webster — received  from  Wedderburn  &  Co.,  12th 
July,  1820,"  and  which  in  every  thing,  but  a  small  difference  in 
the  amount  of  stock,  and  in  the  sum  stated  to  be  due  from 
Wedderburn,  Colvile  &  Co.,  corresponds  with  the  results  stated 
in  the  deed  poll,  and  which,  I  presume,  is  the  account  therein 
referred  to,  it  appears  that  the  account  of  the  1st  of  May,  1809,  is 
assumed  to  be  correct ;  and  that  the  fortune  or  sum  payable  to 
Charles,  is  computed  on  that  as  a  basis ;  and  I  find  no  reason  to 
think,  that  the  nature  of  the  proceedings,  which  took  place  between 
the  testator's  death  and  the  1st  of  May,  1801,  were  ever  communi- 
cated to  Charles ;  and  having  always  regard  to  the  relation  sub- 
sisting between  John  and  Sir  David  •Wedderburn,  and  Charles 
Webster,  their  ward,  and  cestui  que  trust,  I  am  of  opinion,  that, 
according  to  the  principles  upon  which  this  Court  constantly 
acts,  John  and  Sir  David  Webster  were  bound  to  communicate 
with  Charles,  fully  and  particularly,  the  nature  of  their  dealing 
with  the  testator's  estate,  and  also  the  manner  in  which  his 
interest  was,  or  might  be  affected  by  such  dealing;  and  that, 
under  the  circumstances,  Charles  was  not,  by  the  execution  of 
the  release,  precluded  from  farther  investigation  and  claim. 

In  the  year  1821,  John  Wedderburn,  one  of  the  executors, 
guardians  and  surviving  partners,  died,  having  made  a  will, 
whereby  he  appointed  his  surviving  partners  in  the  firm  of 
Wedderburn,  Colvile  &  Co.,  viz.  Andrew  Colvile,  James  Wedder- 
burn and  the  defendant,  John  Wedderburn,  his  executors.  They 
proved  the  will,  and  also  carried  on  the  trade,  and  they  after- 
wards took  the  defendant,  John  Wedderburn,  into  partnership 
with  them.  The  business  of  this  new  partnership  was  carried 
on  under  the  firm  of  Colvile,  Wedderburn  &  Co. 

In  May,  1822,  an  account  was  come  to,  between  the  executors 


(1)  These  consisted  at  the  time  of 
the  sums  of  about  3,414/.  6  per  cents., 


and  3,888/.  4  per  cents.,  producing 
an  income  of  426/.  a  year. 
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of  John  Wedderbum,  and  Mr.  and  Mrs.  Archibald  Murray 
Douglas  and  their  trustees.  By  the  account  and  deed  of  29th 
August,  1812,  the  sum  of  9,891Z.  lis.  5d.  was  stated  to  be  due 
to  the  daughter  Anne ;  and  John  Wedderburn  covenanted  to  pay 
that  sum,  by  instalments,  the  last  of  which  was  to  be  paid  on 
the  1st  August,  1816.  In  August,  1814,  a  marriage  was  agreed 
upon  between  Anne  and  the  plaintiff  Archibald  Murray  Douglas, 
and  marriage  articles,  dated  August  6th,  1814,  were  executed 
between  these  parties  and  their  trustees,  who  were  the  plaintiff. 
Sir  James,  and  a  Mr.  William  Douglas,  since  deceased;  and 
thereby  it  was  covenanted,  that  the  fund  to  which  Anne  Webster, 
*the  intended  wife,  was  entitled,  should  be  assigned  to  the 
trustees,  on  the  contemplated  trusts.  The  marriage  took  effect ; 
John  Wedderburn  died,  without  having  fully  paid  what  was  due 
to  Mrs.  Douglas;  George  Hawkins  was  appointed  a  trustee  in 
lieu  of  William  Douglas ;  a  settlement  was  executed  pursuant  to 
the  articles ;  and,  upon  an  account  stated  biBtween  the  parties, 
it  appeared,  that  8,4562.  15^.,  remained  a  balance  due  to  Mrs. 
Douglas,  or  her  trustees,  in  respect  of  the  9,8912.  17^.  5d. 
mentioned  in  the  deed  of  August,  1812 ;  and  that  sum  was  paid 
to  the  trustees,  the  plaintiff  Sir  James  Webster  Wedderburn  and 
George  Hawkins ;  and  thereupon,  an  indenture,  dated  22nd  of 
May,  1822,  and  made  between  the  plaintiffs,  Sir  James  Webster 
Wedderbum  and  George  Hawkins,  of  the  first  part ;  the  plaintiff 
Archibald  Murray  Douglas  and  Anne,  then  his  wife,  of  the 
second  part;  and  James  Wedderburn,  and  the  defendants, 
Andrew  Colvile  and  Alexander  Seton,  of  the  third  part,  was 
executed ;  and  thereby,  it  was  witnessed,  that  the  trustees  and 
Mr.  and  Mrs.  Douglas  released  and  discharged  James  Wedder- 
bum, Andrew  Colvile  and  Alexander  Seton,  and  the  estate  of 
John  Wedderbum  deceased,  from  the  9,8912.  17s.  5rf.,  which 
remained  due  to  Mrs.  Douglas,  as  appeared  by  the  deed  of  29th 
of  August,  1812 ;  and  which  was  thereby  secured  to  be  paid,  by 
five  instalments,  as  therein  mentioned,  and  from  all  actions  and 
demands  in  respect  thereof,  or  relating  thereto. 

This  was  the  last  deed  executed  by  any  of  the  parties ;  on  the 
occasion  of  its  execution,  no  reference  appears  to  have  been 
made  to  the  state  of  the  accounts,  between  the  old  firm  of 
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Wedderburn,  Webster  &  Co.,  or  the  estate  of  David  Webster  and 
the  surviving  partners,  or  the  subsequent  firms.  It  had  relation 
only  to  the  sum  of  9,891Z.  17s.  5d.,  which,  by  the  deed  of  29th 
of  *August,  1812,  appeared  to  be  due  to  Mrs.  Douglas,  and  the 
effect  of  it  was,  to  admit  that  that  sum  was  paid. 

And,  on  a  consideration  of  all  these  accounts  and  documents, 
I  think  that  the  accounts  were  not,  and  could  not,  by  any  of  the 
parties,  be  considered  as  finally  wound  up  and  settled.  They 
were  all  founded  on  the  account  of  1st  of  May,  1809,  which  was, 
in  part,  merely  an  hypothetical  account,  founded  on  a  supposi- 
tion that  no  more  of  the  debts  due  to  the  concern,  exclusively 
of  that  due  from  the  estate  of  James  Wedderburn,  would  be 
received,  than  was  sufficient  to  pay  the  debts  due  from  the 
concern,  which  it  was  assumed  would  all  be  paid  ;  and  it  was 
necessarily  intended  to  enquire,  some  time  or  other,  how  far  this 
supposition  corresponded  with  the  event. 

Moreover,  the  estate  was  subject,  or  supposed  to  be  subject, 
to  the  payment  of  two  annuities,  one  of  500i.,  given  by  the  will 
to  the  defendant.  Lady  Douglas,  and  the  other  of  20{.,  payable 
to  a  Mrs.  Young ;  and  it  is  necessary  to  consider,  what  was  done 
with  respect  to  investments,  to  answer  these  annuities,  not  only, 
with  a  view  to  the  liability  with  which  the  plaintiff  seeks  to 
charge  the  executors  on  that  account,  but  also,  with  a  view  to 
the  effect  of  the  general  transactions  between  the  parties.  [The 
Master  of  the  Bolls,  after  reviewing  the  facts  relating  to  this 
part  of  the  case,  said :] 

I  think,  that  very  long  before  they  made  any  complaint,  they 
(the  children  of  the  testator)  were  apprised  of  the  sort  of 
provision  which  was  made  for  payment  of  the  annuities ;  and, 
under  the  circumstances,  I  think  that  I  cannot,  at  their  instance, 
charge  the  executors  and  trustees  with  such  loss,  if  any ;  and 
it  appears  to  me  that  there  was  some,  as  was  incurred  by  the 
neglect  to  make  "^investments  in  the  3  per  cent.  Consols,  as  soon 
as  practicable. 

In  the  latter  part  of  the  year  1828,  and  the  beginning  of  1829, 
the  plaintiff.  Sir  James,  demanded  some  further  accounts  and 
explanations.  As  far  as  I  can  understand  his  letters,  which  I 
find  in  the  admitted  correspondence,  his  demands  related  only  to 


VOL.  xLiv.]         1886.    CH.     2  KEEN,  748—749. 


351 


the  debts  which  were  unpaid  in  May,  1809,  and  to  transactions 

which  occarred  subsequent  to  that  time ;  but  some  accounts  were 

delivered,  and,  before  the  5th  of  May,  1829,  had  been  subject  to 

the  examination  of  Messrs.  North  and  Smart,  who  then  hesitated 

to  approve  of  them ;  and  on  the  2nd  of  the  following  month  of 

November,  they  expressly  allege,  as  I  think,  for  the  first  time, 

that  the  accounts  were  not  satisfactory,  on  these  grounds ;  the 

first  of  which,  was  the  use  of- the  funds  of  the  testator  in  the  affairs 

of  the  copartnership,  without  accounting  for  the  profits  during 

the  time  such  funds  were  so  used.    Whilst  the  question,  thus 

raised,  was  pending,  and  in  May,  1880,  Mr.  James  Wedderburn 

retired  from  the  concern,  and  the  business  was  afterwards  carried 

on  by  Messrs.  Colvile  and  Seton,  under  the  firm  of  Colvile  &  Co. 

The  bill  was  filed  on  the  1st  of  February,  1831,  and,  under  all 

the  circumstances  of  this  case,  and,  after  a  careful  examination 

of  all  the  particular  transactions  between  the  parties,  it  appears 

to  me,  that  the  main  question  in  the  cause,  whether  the  plaintiffs 

are  entitled  to  participate  in  the  profits  of  the  trade  carried  on 

after  the  1st  of  May,  1801,  depends  on  the  question,  whether 

they  are  barred  by  the  length  of  time  which  elapsed,  before  the 

bill  was  filed.     The  testator  died  in  March,  1801,  about  thirty 

years  before  the  bill  was  filed, — the  plaintiff,  *Sir  James  Webster 

Wedderburn,  attained  his  age  of  twenty-one  years  in  May,  1809, 

about  twenty-two  years  before  the  bill  was  filed ;  and  the  plaintiff 

Charles   Wedderburn   Webster,   the   youngest  surviving  child, 

attained  his  age  of  twenty-one  years  in  September,  1820,  more 

than  ten  years  before  the  bill  was  filed ;  various  accounts  had 

been  signed,  and  the  claims  of  the  several  children  had  been,  at 

least  to  some  extent,  examined,  and  no  claim  for  a  participation 

of  profits  was  ever  made  till  1829. 

In  Qregory  v.  Gregory  (l),  and  Champion  v.  Righy  (2),  the  Court 
dismissed  bills,  upon  which,  if  filed  early,  the  plaintiffs  would 
have  been  entitled  to  relief,  on  account  of  a  delay  of  eighteen 
years ;  and  it  was  justly  argued,  that  the  time  is  no  bar,  in  cases 
of  direct  trust ;  it  may  be  otherwise,  if  there  has  been  a  direct 
and  independent  dealing  between  the  trustees  and  cestuis  que 
trust,  after  the  relation  has  terminated. 
(1)  14  E.  B.  244  (G.  Coop.  201).  (2)  31 B.  B.  107  (1  Buss.  &  My.  539). 
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In  this  case,  notwithstanding  the  relation  of  trustees  and 
cestuis  que  trust,  and  of  guardian  and  ward,  if  complete  and 
satisfactory  information  had  been  given;  if  I  could  have  been 
satisfied,  on  examination  of  all  the  documents  and  evidence,  that 
the  children,  respectively,  on  their  coming  of  age,  had  been  duly 
informed  of  the  real  nature  and  effect  of  the  transactions,  or 
seeming  transactions,  which  the  executors  and  surviving  partners 
took  upon  themselves  to  arrange,  between  themselves  and  the 
estate  of  their  deceased  partner  and  testator ;  and  if  the  relation 
between  trustee  and  cestuis  que  trust  had  then  ceased,  I  should 
have  thought  time  would  have  been  a  bar;  I  should  not  have 
thought  it  right,  to  open  the  investigation  of  transactions  so  long 
treated  ♦as  closed.  But,  on  a  review  of  the  whole  case,  I  am  of 
opinion,  that  full  information,  such  as  trustees  and  guardians 
are  bound  to  give,  especially  in  a  case  where  personal  interests 
of  their  own  were  involved,  never  was  properly  communicated : 
and  that,  in  fact,  sufficient  information  was  not  obtained,  till  a 
short  period  before  the  time  when  the  claim  was  made  in  1829, 
and  it  is  plain  that  the  accounts  were  never  finally  settled  :  and 
that  the  relation  between  trustee  and  cestuis  que  trust,  has  not 
yet  wholly  terminated :  and,  under  all  the  circumstances,  I  am  of 
opinion,  that  the  plaintiffs,  as  the  persons  beneficially  interested 
in  the  estate  of  David  Webster,  are  entitled  to  participate  in  the 
profits  of  the  trade  carried  on  after  the  1st  of  May,  1801. 

Considering,  however,  that  the  plaintiffs  are  entitled  to  parti- 
cipate in  the  profits  of  the  concern  after  the  1st  of  May,  1801, 
it  remains  to  be  determined,  how  the  profits,  of  which  they  are 
to  partake,  are  to  be  computed;  and  how  their  share  of  such 
profits  is  to  be  ascertained. 

It  is  one  thing  to  say,  that  the  sale  by  the  executors  to  them- 
selves, as  surviving  partners,  is  void,  and  to  seek  relief  on  that 
foundation ;  and  another,  and  very  different  thing,  to  say,  without 
seeking  to  set  aside  the  sale,  that  the  purchase  money  was 
insufficient,  or  that  the  amount  of  a  large  part  of  it,  was  retained 
and  employed  in  the  trade,  and  to  seek  relief  on  that  ground. 

If  the  sale  of  David  Webster's  share  of  the  partnership  pro- 
perty, by  the  executors  to  themselves,  were  to  be  treated  as 
altogether  void,  the  consequence  would  be,  that  his  estate  would 
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retain  a  continuing  interest  in  the  property,  in  specie,  and  it 
vould  have  to  be  considered  what  ought  now  to  be  done  with  the 
property. 

But  this  bill  is  not  framed  like  that  in  Cook  v.  Collimirulge. 
It  does  not  pray  to  have  the  sale  declared  void  ;  it  does  not  ask 
for  any  disposition  to  be  now  made  of  the  property ;  and,  as  I 
understand  its  object,  the  plaintiff  desires  to  obtain  that  which  was 
intimated  in  the  letter  of  Messrs.  North  and  Smart,  on  account 
of  the  profits,  during  the  time  the  funds  of  the  testator  were 
employed  in  the  copartnership ;  meaning,  I  presume,  by  funds, 
the  value  of  the  testator's  interest ;  and,  considering  this  as  the 
object,  and  as  the  species  of  relief  to  which  the  plaintiffs  are 
entitled  on  their  bill,  it  is  to  be  seen,  how  the  profits  are  to  be 
ascertained  upon  that  foundation. 

Since  the  1st  of  May,  1801,  new  partners  have  from  time  to 
time  been  admitted,  and  have  retired ;  their  personal  services, 
in  managing  the  concern,  and  the  capital  which  they  may  have 
from  time  to  time  employed  in  it,  must  have  contributed  in  the 
earnings  of  those  profits  in  which  the  plaintiffs  claim  to  share ; 
and  allowance  must  be  made  for  them. 

On  the  other  hand,  large  sums  of  money  have,  from  time  to 
time,  been  taken  out  of  the  concern,  and  applied  to  the  separate 
purposes  of  the  estate  of  David  Webster,  or  for  the  benefit  of 
his  residuary  legatees;  and  considering  these  sums,  as  paid 
on  account  of  profits  and  purchase  money  of  capital,  the  con- 
tributions of  the  testator's  estate,  towards  the  earning  of  the 
profits  of  the  concern,  and  the  share  of  the  future  profits,  to  which 
the  testator's  estate  would  be  entitled,  would  diminish  with  every 
payment  on  account  of  capital,  and  in  proportion  to  it. 

Having  regard  to  the  frame  of  this  record,  I  think  that  the 
plaintiffs  are  not  entitled  to  the  sort  of  decree  *which  was  made 
in  Cffok  V.  Colhngridije,  but  are  entitled  to  have  it  ascertained, 
what  was  the  value  of  David  Webster's  interest  in  the  concern, 
on  the  Ist  May,  1801 ;  and  to  have  a  share  of  the  profits  subse- 
quently made  by  the  concern ;  such  share  of  profits  to  be 
proportioned  to  the  shares  which  that  value,  or  so  much  of  it 
as  was,  from  time  to  time,  left  in  the  concern,  bore  to  the  capital 
of  all  the  other  partners,  from  time  to  time  employed  by  them. 
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If,  upon  consideration,  the  plaintiff  should  think  that  the 
valuations  were  justly  and  fairly  made  in  the  year  1801,  a  direction 
might  be  given  not  to  disturb  those  valuations. 

I  think  that  the  continuing  firms  are  not  entitled  to  any  credit 
for  any  mere  transfer,  in  account,  between  the  books  of  them- 
selves and  the  books  of  Wedderburn,  Webster  &  Co. ;  but,  that 
they  are  to  be  entitled  to  credit,  and  to  be  exonerated,  iu 
respect  of  every  payment  or  investment  made  on  the  account  of 
David  Webster's  estate,  or  any  of  the  parties  interested  in  it. 

Refer  it  to  the  Master,  &c.,  to  take  the  usual  accounts  of  the  per- 
sonal estate  of  the  testator,  David  Webster,  possessed  or  received 
by  his  executors,  &c.,  and  of  their  payments  on  account  thereof. 

Also,  to  take  an  account  of  the  dealings  and  transactions  of 
the  partnership  firm  of  Wedderburn,  Webster  &  Co.,  up  to  the 
1st  day  of  May,  1801 ;  not  disturbing  any  account  which  he 
shall  find  to  have  been  settled  by  the  testator. 

Let  him  enquire  what,  on  the  1st  day  of  May,  1801,  was  the 
value  of  testator's  interest  in  the  concern. 

Let  him  take  an  account  of  the  profits  of  the  trade,  as  the 
same  have  been,  from  time  to  time,  carried  on  by  the  succes- 
sive firms  of  Wedderburn  &  Co.,  Wedderburn,  Colvile  &  Co., 
Colvile,  Wedderburn  &  Co.,  and  Colvile  &  Co.,  and  the  partners 
constituting  those  firms  respectively. 

And  let  him  ascertain  what  sums  of  money  were,  from  time 
to  time,  taken  out  of  the  said  concern,  and  paid,  applied,  or 
invested,  to  or  on  account  of  the  estate  of  David  Webster,  or  any 
of  the  persons  beneficially  interested  therein ;  and  also,  what 
was  the  amount  of  capital,  from  time  to  time,  employed  in  the 
said  firms  respectively,  by  the  several  and  respective  partners 
therein  :  with  liberty  to  state  special  circumstances. 

Direct  examination  on  interrogatories,  and  production  of 
documents.  And,  in  taking  the  accounts,  the  Master  is  to  make, 
unto  all  parties,  all  just  allowances ;  and  as  to  such  of  the  said 
allowances  as  are  claimed,  or  objected  to,  before  the  Master,  he 
is  to  state  his  reasons  for  allowing  or  disallowing  the  same. 

Reserve  further  directions   and   vasts — and   liberty 
to  apjdy. 
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The  Solicitor-General,  Mr.  Jacob  and  Mr.  Koe,  in  support 
of  the  decree. 

Mr.  Knight  Bruce,  in  reply.] 

Thb  Lord  Chancellor  :  ^^^^• 

Nor.  9. 

Although   the  papers  in  this  case  are  voluminous  and  the        

questions  of  great  importance,  the  facts,  so  far  as  *they  appear  to  '■      42  ]     ^• 
me  necessary  to  be  considered,  lie  in  a  narrow  compass ;  and  the       [  *^3  ] 
points  to  be  decided  are, 

1.  What  was  the  effect  of  the  arrangement  of  1801  ? 

2.  What  were  the  rights  of  the  plaintiffs  independently  of 
that  arrangement  ? 

8.  What  was  the   effect  of  the  several  deeds  executed   by 
the  plaintiffs? 

4.  What  ought  to  be  the  effect  of  the  time  that  has  elapsed  ? 

5.  If  the  plaintiffs  are  entitled  to  what  they  ask,  what  ought 
io  be  the  form  of  the  decree  ? 

1.  As  to  the  arrangement  of  1801,  the  facts  are  simply  these. 
[His  Lordship  then  stated  the  facts  shortly,  and  continued  as 
follows :  ] 

Had  the  representatives  of  the  testator  not  been  his  surviving  C  *^  ] 
partners,  their  duty  woald  have  been  to  have  followed,  as  closely 
as  possible,  the  provisions  of  the  deed  and  the  directions  of  the 
will;  and  any  settlement  they  might  have  come  to  with  the 
surviving  partners  would  have  been  binding ;  but  the  union  of 
the  two  characters  in  the  same  person  rendered  any  binding 
settlement  extremely  difficult.  A  strict  adherence  to  the  pro- 
visions of  the  deed  could  hardly  have  been  so  conducted  as  to 
have  excluded  future  investigation  and  inquiry;  but  they  did 
not  attempt  to  observe  those  provisions,  or  to  follow  the  directions 
of  the  will,  but  assumed  to  themselves  the  power  and  right  of 
selling  as  executors,  and  purchasing  as  partners,  the  testator's 
shares  in  the  ships,  and  in  such  of  the  debts  and  other  property 
helonging   to   the   firm   as   they  were   desirous   of    becoming 
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possessed  of.  But  that  was  not  all ;  for,  instead  *of  setting 
apart  and  investing  the  sum  assumed  as  the  purchase-money, 
as  directed  by  the  will,  they  kept  it  as  a  debt  due  from  the  new 
jBrm,  exposing  the  property  of  the  infants  to  all  the  risks  of  trade. 
I  am  clearly  of  opinion  that  these  transactions  of  1801  had  no 
effect  whatever  in  altering  the  position  of  the  testator's  property 
and  interest,  and  that  the  rights  of  his  children  are  to  be  con- 
sidered precisely  as  they  would  have  been  if  no  such  transaction 
had  taken  place.  If  any  authority  were  required  for  this  purpose, 
the  language  of  Lord  Eldon,  in  Cook  v.  Collingridge,  as  quoted 
by  the  Masteb  of  the  Rolls  (i),  would  be  amply  suflScient. 
Upon  the  first  point,  therefore,  I  entirely  concur  with  the 
judgment  of  the  Master  of  the  Eolls. 

2.  How  then  does  this  part  of  the  case  stand,  treating  this 
attempted  settlement  as  of  no  effect?  John  Wedderburn  and 
David  Wedderburn,  as  surviving  partners,  instead  of  separating 
the  property  of  their  deceased  partner  from  the  property 
employed  in  carrying  on  the  business,  continue  to  employ  it 
in  their  own  business.  This,  according  to  Brown  v.  T)e  Tastet  (2), 
Crawahay  v.  Collin  a  (3),  Featheistonhaitgh  v.  Fenwick  (4),  Cooke  v. 
Colliiigridge  (5),  and  other  cases,  would  have  subjected  them  to 
an  account  for  the  profits  made  thereby  ;  but,  as  personal  repre- 
sentatives, they,  instead  of  realising  their  testator's  property, 
and  investing  it  according  to  the  directions  of  the  will,  employ 
it  in  their  trade  and  business.  This  subjects  them,  as  executors, 
to  account  for  the  profits  thereby  made  ;  as  in  Docker  \.  Somes  (6). 
In  each  of  the  two  characters  they  held,  they  are  subject  *to  the 
account  decreed  against  them.  Upon  this  second  point,  there- 
fore, there  is  not,  I  think,  any  doubt  of  the  propriety  of  the 
Master  of  the  Rolls'  decree.  It  was,  indeed,  contended  that 
there  was  no  employment  of  the  testator's  capital,  the  capital  of 
the  trade  consisting  only  of  debts  due ;  but  why  were  they  not 
called  in,  but  for  the  interest  of  the  survivors,  and  what  enabled 
them  to  give  the  credit  but  the  capital  of  the  testator  ? 


(1)  See  antCy  p.  337. 

(2)  23  B.  R.  59  (Jac.  284). 

(3)  10  R.  R.  61  (15  Ves.  218) ;  21 
E.  R.  168) ;  1  Jac.  &  W.  267) ;  26 


R.  R.  83  (2  Ru88.  325). 

(4)  11  R.  R.  77  (17  Ves.  298). 

(5)  23  R.  R.  155  (Jac.  607). 

(6)  39  R.  R.  317  (2  My.  &  K.  655). 
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S.  The  effect  of  the  deeds  executed  by  the  children  is  next  to 
be  considered,  and  first  in  date  that  executed  in  1809,  by  the 
plaintiff.  Sir  James  Webster  Wedderburn.  It  is,  in  the  first 
place,  to  be  observed  that  the  appeal  is  against  so  much  of  the 
decree  only  as  directs  accounts  to  be  taken  of  the  transactions  of 
the  several  partnerships,  except  that  it  complains  that  the  decree 
does  not  direct  that  if,  in  taking  the  accounts  of  and  relating  to 
the  personal  estate  of  the  testator  and  the  administration  thereof, 
the  Master  should  find  any  account  stated,  he  was  not  to  disturb 
or  unravel  the  same.  The  direction  thus  suggested  is  not,  as  I 
conceive,  adapted  to  the  facts  of  this  case,  in  which  an  account 
alleged  to  be  a  settled  account,  that  is,  the  account  indorsed 
upon  the  deed,  is  put  in  issue  and  proved  in  the  cause.  It  is  in 
such  cases  for  the  Court  to  direct  what  shall  be  the  effect  of 
such  an  account,  and  not  to  leave  that  question  to  the  Master. 
Except  as  to  this  point  the  appeal  would  appear  to  be  the  appeal 
of  the  partners  in  the  successive  firms,  and  to  complain  only  of 
the  decree  so  far  as  it  directed  an  account  of  the  profits  ;  but  the 
deed  of  1809  is  not  between  Sir  James  Wedderburn  and  any 
other  as  partner  in  the  business,  but  between  him  and  the  late 
John  Wedderburn,  as  executor  of  James  Webster,  whose  estate 
ifi  not  in  question  upon  this  appeal,  and  as  one  of  the  executors 
of  David  Webster,  the  testator ;  and  that  deed  takes  no  notice  of 
any  claim  the  plaintiff  "^might  have  against  the  continuing  or 
succeeding  partners  in  the  business,  but  deals  only  with  the 
liability  of  John  Wedderburn  as  personal  representative ;  nor 
does  it  profess  to  state  or  settle  any  account  of  the  personal 
estate  of  David  Webster,  but  reciting  that  the  residue  of  such 
personal  estate,  after  payment  of  debts,  was  considered  or 
supposed  to  amount  to  75,068/.,  upon  the  account  made  up  and 
indorsed  on  the  81st  of  May,  1809  ;  and  that  deducting  what 
had  been  advanced  to  Sir  James  Wedderburn,  the  balance 
apparently  due  to  him  from  the  estate  of  the  testator  was 
11,3992.,  and  reciting  that  a  considerable  part  of  the  estate  of 
the  testator  consisted  of  his  share  of  a  debt  due  from  the  estate 
of  James  Webster,  of  which  John  Wedderburn  was  executor  and 
beneficial  owner — John  Wedderburn  undertakes  to  pay  this 
apparent  balance'  by  instalments,  in  consideration  of  which  the 
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plaintiff,  Sir  James  Wedderburn,  declares  himself  satisfied  with 
the  disclosure  thus  far  made,  and  accounts  thus  far  given,  of  the 
personal  estate  of  David  Webster,  and  of  the  said  principal  sum 
or  balance  of  11,399/.  being  justly  due  to  him  from  the  same 
estate  under  the  will  of  David  Webster ;  and  that  he,  John 
Wedderburn,  making  the  payments  as  agreed,  he,  the  plaintiflF, 
would  not  require  payment  from  him  or  from  the  other  executor 
of  David  Webster  of  the  sums  so  agreed  to  be  paid  to  him ;  bat 
it  is  expressly  provided  that  the  deed  and  the  agreement  therein 
contained  shall  be  understood  as  applying  only  to  the  account 
and  state  of  things  on  the  1st  of  May,  1809,  as  then  accounted 
for,  and  as  not  precluding  him  from  claiming  any  further  part, 
share,  or  personal  estate,  or  sum  of  money,  under  the  will  of 
David  Webster,  not  as  yet  received,  fallen  in,  or  accounted  for. 

The  accounts  scheduled  are  of  debts  due  to  and  from  the  firm 
of  Webster,  Wedderburn  &  Co.  on  the  1st  of  *May,  1801,  and 
speculative  calculations  as  to  the  amount  of  Sir  James  W^edder- 
burn's  share  in  his  father's  property  upon  various  suppositions. 
So  far  as  this  deed  is  relied  upon  as  excluding  an  account  of  the 
profits  of  the  trade,  or  which  have  arisen  from  the  use  of  the 
testator's  estate,  it  would  be  a  sufficient  answer  that  the  profits 
so  claimed  consist  of  sums  of  money  not  accounted  for  in  the 
account  scheduled  to  that  deed.  But  in  fact  that  deed  is  not 
any  settlement  of  any  account,  but  only  provides  the  means  of 
paying  an  estimated  and  speculative  balance  in  a  manner  most 
advantageous  to  the  accounting  party.  That  deed  therefore 
cannot,  I  think,  operate  as  any  bar  to  the  account  decreed. 

The  next  deed  is  of  the  29th  of  August,  1812,  executed  by  one 
of  the  daughters.  Miss  Anne  Webster.  It  is  in  most  respects 
the  same  as  the  other;  but  it  contains  additional  proof  that 
there  was  no  intention  of  settUng  any  general  account  of  the 
personal  estate,  and  certainly  not  of  the  profits  of  the  trade, 
because  it  does  contain  a  release  as  to  a  certain  sum  invested 
and  as  to  sums  expended  for  the  benefit  of  Miss  Anne  Webster  ; 
but  the  release  is  expressly  confined  to  those  two  objects.  There 
is  also  indorsed  upon  this  deed  an  account  of  receipts  and  pay- 
ments on  account  of  the  personal  estate  from  1809  to  1812; 
and  that  account  may  be  prima  facie  evidence  of  the  items  it 
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contained:  but  it  cannot  be  treated  as  a  binding  account,  the 
deed  itself  providing  that  it  should  not  preclude  an}'  claim  in 
respect  of  monies  or  personal  estate  not  accounted  for. 

The  next  deed  is  of  the  year  1813,  and  executed  by  the  daughter 
Mary,  afterwards  Mrs.  Hawkins :  it  is  in  all  respects  similar  to 
the  last,  and  subject,  therefore,  to  the  same  observations. 

The  last,  and,  in  point  of  form,  the  most  important  of  these 
deeds,  is  that  executed  by  the  plaintiff  Charles  Wedderburn 
Webster,  dated  the  13th  of  September,  1820.  It  purports  to 
release  John  Wedderburn  and  Sir  David  Wedderburn  from  all 
demands  on  account  of  the  personal  estate  of  the  testator  David 
Webster,  in  the  most  general  terms;  and  it  recites  that  there 
had  been  submitted  to  him  (Charles  W.  Webster)  accounts  of 
the  said  personal  estate,  and  of  all  the  receipts  and  payments 
respecting  his  expectant  share  thereof,  all  which  he  had  examined 
and  approved,  and  found,  upon  such  examination,  that  his  share 
of  the  testator's  estate  consisted  of  29,160/.  3  per  cents.,  and 
certain  other  sums  of  money  specified ;  and  it  recites  that  he 
(Charles  W.  Webster)  had  attained  twenty-one  on  the  10th  of 
that  month;  and  that  this  investigation  of  the  accounts  had 
taken  place  since.  No  accounts  are  attached  to  the  deed,  or 
proved  in  the  cause,  as  being  the  accounts  referred  to.  The 
Master  of  the  Eolls  refers  to  an  account  marked  No.  11  D, 
which  he  supposes  to  have  been  the  account  referred  to ;  but  I 
do  not  find  any  evidence  of  that  fact.  In  the  absence  of  all 
proof  to  the  contrary,  I  must  assume  that  the  mode  adopted 
upon  all  the  former  occasions  of  stating  the  account  was  followed 
upon  this ;  and  that  the  calculation  proceeded  upon  the  state- 
ment made  in  1809 ;  and  if  so,  it  is  impossible  that  such  a 
statement  could  bind  the  infant.  If  there  had  been  any  such 
investigation  of  the  accounts  as  could  have  made  the  release 
binding,  the  defendants  might  have  proved  it.  But  though  the 
transaction  is  impeached,  they  do  nothing  but  produce  the 
instrument  itself;  which,  upon  the  face  of  it,  purports  to  be  a 
release,  on  the  third  day  after  the  infant  attained  twenty-one,  of 
the  result  of  an  account  extremely  complicated  in  its  nature,  and 
of  the  transactions  of  very  many  years,  as  it  must  have  included 
the  unsettled    partnership  accounts  before  the  death  of   the 
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•testator  in  1801,  upon  the  alleged  investigation  by  the  infant 
within  two  days,  and  of  which  account  no  evidence  is  given.  It 
cannot  be  seriously  questioned  whether  the  infant  can  be  bound 
by  such  an  instrument  under  such  evidence.  It  is,  indeed, 
inconsistent  with  the  whole  of  the  case  now  made  by  the  defen- 
dants that  any  such  account  should  have  been  rendered  as  could 
alone  make  any  settlement  binding  ;  the  defendants  having 
always  disputed  the  right  of  the  plaintiffs  to  any  investigation 
of  the  subsequent  transactions  of  the  trade. 

It  was  then  argued  that  this  release  by  Charles  Wedderbum 
Webster,  however  liable  to  be  impeached,  is  binding  till  set  aside, 
and  that  the  bill  does  not  pray  any  such  relief.     If  this  objection 
should  prevail,  it  would  affect  the  share  of  Charles  only  ;  and  if 
the  Court  had  found  itself  compelled  to  yield  to  the  objection,  it 
would  not  have  permitted   the  real  justice  of  the  case  to  be 
defeated,  but  would  have  enabled  Charles  Wedderbum  Webster 
to  renew  his  demand  in  another  shape :  but  although  there  is 
some  difBculty  as  to  the  form  in  which  the  case  has  been  brought 
forward,  I  do  not  think  that  the  objection  ought  to  prevail  against 
even  the  claim  of  Charles.     The  bill  takes  no  notice  of  the  deed ; 
but  it  states  that  an  account  was  made  out  of  Charles's  share, 
shewing  that  18,085Z.  was  the  sum  due  to  him,  and  charges  that 
much  more  was  due  ;  and  it  then  states  that  the  defendants  set 
up  the  settlement  of  the  account  and  payment  of  the  balance 
upon  Charles's  attaining  twenty-one,  and  charges  the  contrary, 
and  that  he  and  the  other  children  are  entitled  to  other  large 
sums,  as  would  appear  if  accounts  were  rendered  of  the  profits. 
The  defendants,  by  their  answer,  state  the  deed,  but  dispute  the 
claim  to  an  account  of  the  profits  to  which  the  deed  does  not 
profess  to  relate.     I  am  of  opinion  that,  under  these  circum- 
stances, the  deed  *and  the  settlement  which  it  is  alleged   to 
include  being  in  issue,  and  the  latter  impeached,  it  was  competent 
for  the  Court  to  decree  the  relief  it  found  the  plaintiff  to  be 
entitled  to,  being  of  opinion  that  the  title  to  such  relief  was  not 
precluded  by  that  deed.     The   decree  might,   in   terms,   have 
decreed   the  account,  notwithstanding  the   provisions  of   that 
deed  ;  and  this  would  perhaps  have  been  the  most  correct  form, 
because  the  deed  could  not  have  been  wholly  set  aside  without 
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injustice  to  the  defendants,  as  it  will  still  be  evidence  against 
Charles  Wedderbum  Webster  of  the  payments  therein  acknow- 
ledged to  have  been  received,  though  treated  as  ineffectual  for 
the  purpose  of  precluding  the  account  ;  and,  looking  at  the 
pleadings  and  the  decree  together,  I  think  that  this  is,  in  effect, 
the  result,  and  that  no  alteration  in  the  decree  upon  that  point 
is  necessary.  I  therefore  agree  with  the  Master  op  the  Rolls 
upon  this  point  also. 

4.  If,  then,  the  plaintiffs  were  originally  entitled  to  the  account 
prayed,  and  if  they  had  not  in  fact  released  such  title,  are  they 
precluded  from  asserting  it  by  the  time  that  has  elapsed  ? 

The  case  is  one  of  trust.  No  presumption  of  payment  or 
satisfaction  or  waiver  can  arise,  because  the  title  is  in  dispute 
at  this  moment ;  and  the  facts  upon  which  the  plaintiffs*  title 
depends  were  not  made  known  to  them ;  and  although  the 
commencement  of  the  transaction  is  of  an  early  date,  and  one 
of  the  plaintiffs  attained  twenty-one  in  1809,  and  the  youngest 
in  1820,  yet  the  transactions  have  never  terminated  or  the 
accounts  been  finally  closed.  This  appears  from  all  the 
accounts  rendered,  all  proceeding  upon  calculations  of  uncertain 
dependencies.  No  case  has,  under  such  circumstances,  con- 
sidered time  as  precluding  the  account  from  the  commencement, 
namely,  where  the  situation  ^of  trustee  and  cestui  que  trust  has 
continued — the  transactions  between  them  not  closed,  and  the 
delay  of  the  claim  attributable  to  the  trustee  not  having  given 
that  information  to  his  cestui  que  trust  to  which  he  was  entitled, 
and  accounted  with  him  in  such  manner  as  the  Court  is  of 
opinion  he  ought  to  have  done.  This  is  not  the  case  of  an 
attempt  to  raise  a  constructive  trust  upon  transactions  closed 
many  years  before,  but  of  a  direct  trust,  of  which  the  transactions 
are  not  closed. 

In  Beaumont  v.  Boidtbee  (1)  an  account  was  directed  in  1800, 
which  would  commence  in  1760.  In  Townsend  v.  Town8end{2), 
in  Beckfordw.  Wade  (3),  and  Gregory  v.  Gregoi-y  (4),  this  distinction 
is  taken  ;  and  in  Chaliner  v.  Bradley  (5)  Sir  Thomas  Plumer  not 
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only  recognised  it,  but,  forty-five  years  after  the  testator's  death, 
directed  inquiries,  with  the  view,  if  they  should  prove  favourable 
to  the  claim  of  the  cestui  que  trust,  to  afford  him  some  relief. 
In  this  case  the  same  necessity  for  previous  inquiry  does  not  exist. 

5.  The  form  of  the  decree  only  remains  to  be  considered,  and 
upon  this  point  I  have  felt  some  diflBculty,  arising,  principally 
from  the  impression  I  have  that  the  testator^s  shares  in  the  ships 
must  be  considered  as  part  of  his  private  property,  and  not  as 
part  of  the  joint  partnership  stock,  and  the  doubt,  therefore, 
whether  any  direction  in  the  decree  would  meet  this  part  of  the 
case.  The  Master  of  the  Bolls  seems  to  have  thought  that 
the  purchase  of  these  shares  by  the  executors  was  not  effectually 
impeached  by  the  bill ;  and  certainly  if  it  shall  appear  to  be  for 
the  interest  of  the  plaintiffs  to  take  the  ^amount  of  the  valuation 
of  those  shares  instead  of  the  shares  themselves,  the  defendants, 
the  executors  cannot  decline  so  to  account ;  but  I  do  not  think 
that  the  present  is  the  stage  of  the  cause  in  which  that  is  to  be 
determined  ;  and  I  think  that  the  decree,  as  it  stands,  will  pro- 
duce all  such  information  as  may  be  necessary  to  dispose  of  this 
question  upon  further  directions;  for  it  directs  the  Master  to 
take  the  usual  accounts  of  the  personal  estate,  and  he  is  to  be 
at  liberty  to  state  any  circumstances  specially  as  he  may  think 
fit.  The  report,  therefore,  will  no  doubt  bring  forward  all  the 
necessary  information ;  and  as  the  plaintiffs  have  not  complained 
of  the  decree,  there  might  be  some  difficulty  in  altering  this 
part  of  it. 

As  to  the  parts  of  the  decree  which  are  subject  of  the  appeal, 
I  think  that  they  are  well  calculated  to  do  justice  between  the 
parties.  The  account  of  partnership  transactions  up  to  May, 
1801,  is  quite  of  course,  supposing  no  settlement  of  that  account 
to  be  binding  upon  the  plaintiffs ;  and  as  the  whole  case  proceeds 
upon  the  assumption  that  the  subsequent  trade  was  carried  on 
in  part  with  the  testator's  capital,  which  gives  to  the  plaintiffs  a 
right  to  participate  in  the  profits  of  it,  if  it  shall  appear  to  be 
their  interest  to  claim  it,  the  inquiry  directed  as  to  the  profits 
made  is,  I  think,  a  necessary  preliminary  to  any  decree,  adjudi- 
cating in  what  manner  and  to  what  extent  the  participation  of 
the  plaintiffs  in  such  profits  ought  to  be  provided  for ;  and  the 
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amount  of  capital  employed  in  such  trade  is  a  necessary  part  of 

such  inquiry.     I  consider  all  these  directions  and  inquiries  as 

preliminary  steps  only  to  the  final  adjudication  upon  the  rights 

of  the  parties ;  and  I  think  that  the  plaintiffs  have  made  out 

their  title  to  such  inquiries. 

[His  Lordship  then  earnestly  recommended  the  parties  to  settle 

the  matters  in  contest  between  them   by  private  arrangement 

and  compromise,  and 

Dismissed  the  appeal  with  costs,] 


Wedder- 

BURX 

r. 
Weddkb- 

BURN. 


[  •>5  J 


CASE  V.  DR08IER(l). 

(2  Keen,  764—774 ;  S.  C.  6  L.  J.  (N.  S.)  Ch.  353 ;  1  Jur.  362 ;  affirmed  on 
appeal,  5  My.  &  Cr.  246—249;  S.  C.  3  Jur.  1164.) 

The  trusts  of  a  term,  limited  previous  to  an  estate  tail,  for  raising 
extra  portions  on  the  death  of  a  partj'  without  issue,  was  held  invalid, 
OK  tending  to  a  perpetuity :  because,  being  limited  antecedently  to  the 
estate  tail,  it  could  not  be  defeated  by  a  recovery. 

Two  estates  were  devised  to  trustees,  for  500  yeai-s,  with  remainder, 
as  to  one  estate,  to  A.  for  life,  with  remainder  to  his  first  and  other  sons, 
in  tail,  with  remainder  to  A/s  daughters,  equally,  in  tail  general,  with 
remainder  to  B.,  for  life,  with  remainder  to  his  first  and  other  sons,  in 
tail,  with  remainder  to  his  daughters  equally,  in  tail  general.  Thcx>ther 
estate  was,  mutatis  mxUandis,  similarly  settled  on  B.  and  his  issue,  with 
remainder  to  A.  and  his  issue. 

The  trusts  of  the  term  were  declared  to  be,  to  raise  2,000/.  each,  for 
C.  and  D.,  **  and  if  A.  or  B.  should  depart  this  life  without  issue,  whereby 
the  survivor  of  them  would  become  entitled  to  "  the  two  estates,  to  raise 
a  further  sum  of  2,000/.  a  piece,  for  C.  and  D. 

B.  died  leaving  issue,  and  afterwards  C.  died  without  issue,  whereby 
the  two  estates  centred  in  the  issue  of  B. :  Held,  that  the  trust  for  raising 
the  further  sums  of  2,000/.  did  not  take  effect. 

This  case  came  before  the  Court  upon  demurrer  to  the 
whole  bill. 

The  testator,  Benoni  Mallett,  by  his  will,  dated  the  28th  of 
January,  1780,  devised  his  estates  at  Middleton  and  Testerton, 
to  trustees,  for  a  term  of  500  years,  upon  the  trusts  after 
declared ;  and  subject  thereto,  the  testator  devised  his  estates 
at  Middleton,  in  strict  settlement,  to  his  grandson  Thomas  M. 

(1)  See  Baker  v.  Tudcer  (1849)  3  H.  L.  C.  106 ;  Sykes  v.  Sykes  (1871)  L.  R. 
13  Eq.  56,  41  L.  J.  Ch.  25,  25  li.  T.  560. 
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Lord 

COTTENHAM. 
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PAftR  Case,  for  life,  with  remainder  to  his  first  and  other  sons,  in  tail 
Drosier.  male,  with  remainder  to  his  daughters,  equally,  as  tenants  in 
common,  and  the  heirs  of  their  respective  bodies ;  with  remainder 
to  Philip  M.  Case,  for  life,  with  remainder  to  his  first  and  other 
sons,  in  tail  male ;  with  remainder  to  his  daughters,  equally,  as 
tenants  in  common,  and  the  heirs  of  their  respective  bodies ; 
with  remainder  to  the  testator's  right  heirs.  The  testator 
devised  his  tenements  at  Testerton,  subject  to  the  term,  in  a 
similar  manner,  to  Philip  M.  Case,  for  life ;  with  remainder  to 
his  first  and  other  sons,  in  tail  male ;  with  remainder  to  his 
daughters,  equally,  as  tenants  in  common,  and  the  heirs  of  their 
respective  bodies ;  with  remainder  to  Thomas  M.  Case,  for  life  ; 
with  remainder  to  his  first  and  other  sons,  in  tail  male ;  with 
[  •765  ]  remainder  to  his  daughters,  'equally,  as  tenants  in  common, 
and  the  heirs  of  their  respective  bodies ;  with  remainder  to  the 
testator's  right  heirs. 

The  testator  declared  the  trusts  of  the  term  of  500  years  to  be, 
as  to  the  hereditaments  in  Middleton,  to  pay  an  annuity  of  150/. 
a  year  to  Martha  Case,  and  to  raise  2,000Z.  each,  for  his  two 
granddaughters  Pleasance  Case  and  Susannah  Sarah  Case,  pay- 
able at  twenty-one,  or  marriage ;  and  as  to  his  hereditaments  in 
Testerton,  to  raise  an  annuity  of  1001.  for  the  maintenance  of 
Philip  Mallett  Case,  until  he  should  attain  twenty-one ;  and  he 
declared,  ''  that  all  the  hereditaments  had  been  limited  to  his 
trustees  for  500  years,  upon  further  trust,  that  in  case  either  of 
his  grandsons,  Thomas  Mallett  Case  and  Philip  Mallett  Case, 
should  depart  this  life  without  issue,  whereby  the  survivor  of 
them  would  become  entitled  to  all  the  said  manors  and  premises 
comprised  in  the  said  term,  as  well  at  Testerton  as  Middleton, 
then  that  his  trustees  should,  in  like  manner,  raise  and  levy 
the  further  sum  of  2,000i.  a  piece,  for  the  increase  of  the 
portions  of  his  granddaughters,  Pleasance  Case  and  Susannah 
Sarah  Case,  and  pay  the  same  to  them  at  their  respective 
ages  of  twenty-one,  or  day  of  marriage,  which  should  first 
happen,'*  with  benefit  of  survivorship,  in  case  of  the  death 
of  either,  before  both,  or  either  of  the  said  sums  of  2,000/. 
should  be  payable ;  and  with  a  direction,  that  the  last  mentioned 
legacies  of  2,000/.  and  2,000/.  should  sink,  and  not  be  raised. 
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in  case  both  his  granddaughters  should  die   "  under  age  and        Case 
unmarried."  Drostkr. 

The  testator  further  directed,  that  the  term  of  500  years 
should  determine  and  be  void,  upon  the  full  execution  of  the 
trusts  thereof. 

The  testator  died  in  1781,  and  left  all  his  grandchildren  [  766  ] 
surviving  him.  The  testator's  grandson,  Thomas  M.  Case,  died 
in  1800,  leaving  an  only  daughter,  the  defendant  Mary,  the 
wife  of  Thomas  Wythe,  who  became  entitled  to  the  Middleton 
estate.  The  testator's  other  grandson,  Philip  M.  Case,  died  in 
1834,  without  issue,  whereby  the  Testerton  estate  became  like- 
wise vested  in  Thomas  Wythe,  in  right  of  his  wife  Mary  Wythe, 
as  tenant  in  tail,  subject  to  the  term  of  500  years  and  the 
trusts  thereof. 

Both  granddaughters  attained  their  majority.  Susannah  Case 
died  unmarried,  in  1802,  and  Pleasance  Case  died  in  1821,  leaving 
the  plaintiff  her  only  child  and  administrator. 

The  plaintiff,  by  this  bill,  insisted  that,  according  to  the  true 
construction  of  the  will  of  Benoni  Mallett,  the  two  further  sums 
of  2,000/.,  on  the  death  of  Philip  Mallett  Case  without  issue, 
ought  to  be  raised ;  and,  by  this  bill,  he  prayed,  that  the  trusts 
of  the  term  of  500  years  might  be  performed  ;  and  that  it  might 
be  declared,  that  in  the  events  that  had  happened,  the  two  sums 
of  2,000/.  each,  were  a  charge  upon  the  estates  comprised  in  the 
term  of  600  years ;  and  that  the  same,  with  interest,  from  the 
4th  of  July,  18B4,  might  be  raised. 

To  this  bill,  Thomas  Wythe  and  Mary  his  wife  filed  a  general 
demurrer,  for  want  of  equity,  which  now  came  on  for  argument. 

Mr.  Tinneyj  Mr.  Pemherton  and  Mr.  Gardner,  in  support 
of  the  demurrer,  contended  *  ♦  that  if  the  words  "depart  [767] 
this  life  without  issue,"  were  not  limited  to  the  lives  of  the 
tenants  for  life,  then  the  gift  of  additional  portions  would 
be  void,  for  remoteness,  being  after  an  indefinite  failure  of 
issue:  BrisUnv  v.  Boothbi/{i).  ♦  *  The  present  case  wants  [769] 
the  circumstance,  on  which  Morse  v.  Lord  Ormonde  (2)  was 
decided ;  namely,  a  limitation  of  a  term,  immediately  after  the 

(1)  25  B.  B.  248  (2  Sim.  &  St.  465).  (2)  25  B.  R.  85  (1  Buss.  382). 
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Cask        estates  given  to  the  issue ;  here  the  term  to  secure  the  portions 

Drosier.      precedes  the  estate  tail.     ♦     *     Such  a  term  cannot  be  barred 

by  a  recovery  suffered  by  a  subsequent  tenant  in  tail :  Eales  v. 

Conn  (1) ;  the  trust,  therefore,  cannot  be  barred,  and  is  void,  as 

tending  to  a  perpetuity.     *     ♦     * 

[  770  ]  Mr.  Kinder dey,  Mr.  Richards  and  Mr.  Heath,  in  support  of 

the  bill : 

[  771  ]  *     *     We  do  not  argue  that  the  words  **  without  issue  "  mean 

without  issue  at  the  death  of  the  party  dying ;  but  that  they 
mean  without  such  issue  as  would  inherit  under  the  prior 
limitations  in  the  will. 

After  using  the  words  "  without  issue,"  the  testator  adds 
explanatory  words,  shewing  what  would  be  the  consequence  of 
the  failure  of  such  issue ;  and  he,  in  that  way,  designates  the 
issue  which  he  intended ;  he  says,  that  the  consequence  of  the 

[  *772  ]  failure  of  the  issue  which  he  *intended  to  designate  would  be, 
that  the  survivor  of  the  grandchildren  would  thereby  become 
entitled  to  all  the  manors  as  well  at  Testerton  as  Middleton.  It 
is  consequently  evident,  that  he  contemplated  such  a  failure  of 
issue,  as  would  have  the  effect  of  carrying  over  the  estate  to 
the  other  branch.  Here,  then,  is  the  intention  expressed, 
which  the  Vicb-Chancbllor  looked  for  in  vain  in  Bristow  v. 
Boothhy.     *     ♦     * 

[  773  ]  It  is  assumed  by  the  other  side,  that  because  a  term   is  so 

limited  that  it  cannot  be  barred  by  the  tenant  in  tail,  it  is  void 
for  remoteness ;  such  is  not  the  decision  in  Ealcs  v.  Conn ;  nor  did 
the  Vice-Chancellor  put  it  on  that  ground ;  no  authority  has 
been  cited  to  shew,  that  if  the  term  cannot  be  barred,  that  there- 
fore, the  charge  limited  after  an  estate  tail  cannot  be  defeated,  or 
that  the  term  is  void. 

Mr.  Tinney,  in  reply. 

The  Master  of  the  Eolls  : 

I  must  allow  this  demurrer.    As  to  the  intention  of  the  testator, 
[  *774  ]       the  doubt  is,  what  he  meant,  and  whether  the  ^additional  sums 

(1)  33  E.  E.  92  (4  Sim.  65). 
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should  be  raised  so  long  as  any  person  of  the  same  line  remained,  Case 
or  on  a  general  failure  of  issue.  The  strong  inclination  of  my  drosier. 
opinion  is,  that  he  meant  such  issue  as  he  had  described  in  the 
former  limitations;  but,  whether  so  or  not,  he  has  directed 
the  sums  to  be  raised  on  failure  of  that  issue.  It  might  be  at 
a  very  remote  period,  and  there  are  no  means  by  which  the 
charges,  in  this  case,  could  be  barred ;  they  depend  on  a  term, 
and  that  term  is  precedent  to  the  estates  tail,  so  that  after  a 
recovery,  there  would  remain  a  term  and  a  trust  to  be  performed  ; 
a  trust  which  could  not  be  defeated,  and  a  term  which  cannot  be 
destroyed.  It  appears  to  me,  on  that  ground,  that  the  demurrer 
must  be  allowed. 

Demurrer  allowed. 


[The  plaintiff  appealed  from  this  decision  as  reported  in 
5  My.  &  Gr.  246,  but  the  Lord  Chancellor  affirmed  the  decision, 
saying:] 

After  the  appellant  had  concluded  his  case  at  the  hearing  of        i889. 
this  appeal,  I  was  so  impressed  with  the  impossibility  of  its       -Drr^T. 
l)eing  maintained,  that  I  declined  hearing  the  respondent,  for  the  [  .>  My.  &  Cr. 
purpose  of  my  considering  the  case  in  private.     The  result  of        ^^'  ' 
that  consideration  has  been  to  confirm  the  opinion  I  had  so 
formed.     The  testator  first  created  a  term  of  500  years,  and, 
subject  to  that  term,  devised  one  estate  to  his  grandson  Thomas, 
for  life,  remainder  to  his  sons  in  tail,  with  remainder  to  his 
daughters  in  tail  general,  remainder  to  his  grandson  Philip,  with 
similar  limitations ;  and  he  devised  another  estate  in  the  same 
manner,  only  putting  Philip  before  Thomas.     And  he  declared 
the  trusts  of  the  500  years*  term  to  be  that,  in  case  either  Thomas 
or  Philip  should  *depart  this  life  without  issue,  whereby  the       [  ♦248  ] 
survivor  of  them  would  become  entitled  to  all  his  estates  com- 
prised in  the  said  term,  that  his  trustees  should  raise  2,000/.  for 
each  of  his  granddaughters,  through  whom  the  plaintiff  claims. 
Thomas  died,  leaving  a  daughter  and  PhiUp  surviving,  and  after- 
wards Philip  died  without  issue,  whereby  both  estates  became 
united  in  Thomas's  daughter;  and  the  plaintiff's  case  is  that, 
therefore,  the  2,000/.  became  payable.    It  is  clear  that  the  event 
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Case        upon  which  that  sum  was  made  payable  has  not  happened  ;  for, 
DR08TBK.      although  Philip  has  died  without  issue,  there  was  no  survivor 
of  Thomas  and  Philip  to  take  both  estates.     To  read  the  word 
**  survivor  "  as  **  other"  will  not  alter  the  case,  both  the  grand- 
sons having  only  life  estates ;  but  the  appellant  contends  that 
the  intention  being  to  make  the  2,0002.  payable  upon  the  union  of 
the  two  estates,  the  provision  must  be  considered  as  applicable  to 
that  event,  though  happening  after  the  death  of  the  grandsons 
and  during   the  possession  of  their  issue.     li  so,   it  must  be 
applicable  to  the  union  of  the  two  estates  during  the  possession 
of  remote  as  well  as  of  immediate  issue.     Indeed,  the  dying 
without  issue  would  mean  an  indefinite  failure  of  issue,  unless 
confined  by  the  provision  that  it  must  happen  during  the  life 
of  the  survivor,  which  restriction  this  argument  excludes  ;  so  that 
the  2,0007.  would,  upon  that  construction,  be  payable  either  upon 
an  indefinite  failure  of  issue  generally,  or,  at  least,  of  the  issue 
male,  or  issue  of  daughters  who  were  entitled  to  take  the  estates 
(and  I  will  assume  that  the  latter  is  the  true  construction),  and 
the  appellant  thereupon  argues  that  this  is  only  a  legacy  charged 
upon  the  estate  upon  the  failure  of  an  estate  tail,  which  is  not 
void  for  remoteness.     But  why  is  such  a  charge  not  void  for 
remoteness?     Merely  because,  being  after  an  estate  tail,  it  is 
barrable  by  recovery,  as  was  the  case  in  Morse  v.  Lord  Ormonde  ; 
[  *249  ]       but,  in  this  case,  the  2,000Z.  is  charged  *upon    or  is  part  of,  a 
term  anterior  to  the  estate  tail,  and  therefore  not  barrable  by 
recovery,  but  to  be  enjoyed  only  upon  the  failure  ctf  the  issue 
male ;  or  of  the  issue  of  daughters  of  one.  of  the   grandsons. 
There  is  no  gift  of  the  2,000/.,  except  in  declaring  the  trusts 
of  the  term,  and  that  term  would  not  be  affected  by  the  recovery. 
Eale.s  v.   Conn,   affirmed   by  the   Lord   Chancellor  in   1831, 
is  a  direct  authority  upon   that  point,  which  I  have  no  dis- 
position to   disturb.      It    is    also    to    be    observed,    that    the 
bill  expressly  contends  that  the  term  and  the  2,000/.  charged 
upon    it    are    not    barrable    by    a    recovery.      It    makes    the 
defendant  pretend   that   a  recovery  had  been    suffered  of  the 
estate,    first    given    to    Thomas,    and   then    charges   that    all 
the  interests  under  the  recovery  are  subject  to  the  term ;  but 
if  the  term  and  the  charge  upon  it  be  not  barrable  by  recovery 
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then  there  is  no  ground  for  contending  that  the  charge  is  not        Cask 

V. 

too  remote.  Drosikr. 

There  is,  therefore,  no  possible  construction  of  the  gift  of  the 
2,000/.,  which,  in  the  events  which  have  happened,  as  stated  upon 
the  bill,  would  support  the  plaintiff's  claim.  I  am,  therefore,  of 
opinion  that  the  demurrer  was  properly  allowed  by  the  Master 
OF  THE  Rolls,  and  that  the  appeal  must  be 

THamissed  with  coats. 
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IN   THE   KING'S   BENCH. 


1836.        The    guardians   of   the    POOR    of  the    City    of 
May9.  BRISTOL  V.  WAIT  AND  Others (1). 

t  ^  ]  (5  Adol.  &  Ellis.  1—9 ;  S.  C.  6  X.  &  M.  382 ;  5  L.  J.  (N.  S.)  M.  C.  133.) 

Governors  of  the  poor,  hii'ing  a  house  without  their  distiict  for  the 
purpose  of  setting  their  own  paupers  to  work  there,  and  using  it  for 
that  purpose  only,  are  rateable  in  the  parish  in  which  the  house  is,  as 
occupiers,  whether  the  employment  of  the  paupers  there  be  profitable 
or  not. 

Replevin.     The  defendants  avowed,  as  overseers  of  the  poor 
of  the  parish  of  St.  Philip  and  St.  Jacob,  in  Gloucestershire, 
for  distresses  under  justices*  warrants,  for  poor  rates  stated  to 
be  made  on  the  plaintiffs  as  occupiers  of  certain  premises  in  that 
parish,  for  which  they  were  rateable  to  the  poor.  •  There  were 
[  *2  ]        *several  avowries  for  different  rates ;    and  one  of  the  avowries 
set  forth  part  of  a  statute  (1  Will.  IV.  c.  iv.,  local  and  personal, 
public),  whereby  it  was  enacted  that  the  plaintiffs  might  contract 
for  the  purchase  of  certain  premises  for  an  asylum  for  pauper 
lunatics,  and  that  the   same,  when  so   purchased  and   appro- 
priated, should  be  subject  and  liable  to  such  rates  as  they  were 
then  subject  and  liable  to,  but  should  not  be  assessed  to  any  rates 
at  a  higher  rate  or  value  than  that  at  which  they  were  at  the 
time  of  such  purchase  rated  or  assessed ;  that  the  plaintiffs  did 
purchase  and  appropriate  the  premises,  and  became  and  were,  and 
from  thence  hitherto  had  been,  and  still  were,  the  occupiers  of 
the  same ;  that  the  premises  were,  before  the  Act,  liable  to  rates ; 
and  that  the  plaintiffs  were  also  occupiers  of  other  premises  in  the 
parish :  allegation,  that  certain  rates  were  made  on  the  plaintiffs  in 
respect  of  their  occupation,  which,  so  far  as  related  to  the  premises 
purchased  under  the  statute,  were  not  higher  than  the  same  were 
rated  at  before  the  purchase  :  allegation  of  want  of  distress,  &c. 
Pleas  to  each  avowry,  de  injimd  (2).     Issue  thereon. 
On    the    trial   before   Alderson,  B.,  at    the    Gloucestershire 

(1)  See  the  principle  of  this  case  avowiy,  which  led  to  issues  in  law, 
fi.nall}'^  affirmed  in  Joitee  v.  Mtrsey  all  of  which  were  decided  in  favour 
Docks  Co.  (1865)  11  H.  L.  0.  443,  35  of  the  defendants:  see  The  Governor, 
L.  J.  M.  C.  1.— R.  C.  i&c.  of  the   Bristol  Poor  v.    Wait,   1 

(2)  There  were  other  pleas  on  each  A.  &  E.  264. 
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Summer  Assizes,  1834,  the  facts  (as  stated  by  the  Lord  Chief 
Justice  in  delivering  judgment)  appeared  to  be  these : 

The  plaintiflFs,  being  governors  of  the  poor  of  the  city  of  Bristol, 
had  taken  certain  property,  out  of  the  limits  of  the  city,  and 
within  the  parish  of  St.  Philip  and  St.  Jacob,  for  the  purpose  of 
putting  out  their  poor,  either  simply  to  lodge  them,  or  to  employ 
them  at  their  *diBcretion.  It  further  appeared  that,  in  some 
part  of  the  property  (houses  and  buildings),  the  poor  had  been 
employed  in  a  manufacture,  which  was  stated  to  have  been  a 
losing  concern,  and,  in  other  parts,  had  been  merely  lodged.  It 
further  appeared  that  such  property  would  have  been  rateable 
towards  the  relief  of  the  poor  of  St.  Philip  and  St.  Jacob,  unless 
the  kind  of  occupation  in  this  particular  case  exempted  it. 

The  counsel  for  the  plaintiffs  contended  that,  this  property 
being  rated  in  each  rate,  all  the  rates  were  bad,  inasmuch  as, 
under  these  circumstances,  the  defendants  were  not  such  occu- 
piers of  it  as  to  be  rateable  to  the  poor  (i).    The  learned  Judge 


The 

GUABDIANS 

OP  THE  Poor 

OF  THB  City 

OF  Bristol 

V, 

Wait. 


[•3] 


(1)  Several  other  points  were  dis- 
cnfised,  both  at  Nisi  Prius  and  in 
Banc.  Among  these  were,  whether 
the  objection  to  the  rates  could  be 
taken  otherwise  than  by  appeal; 
whether  the  rates  were  formally 
made,  and  consistent  with  the  dis- 
tress warrant;  and  whether  the 
OTerseers  were  properly  appointed. 
Also,  it  appeared  that,  until  the 
purchase  under  the  local  Act,  part 
of  the  premises  had  been  in  the  occu- 
pation of  officers  of  the  ordnance,  for 
the  service  of  the  Crown ;  and  it  was 
contended  that  these  premises  were 
therefore  not  rateable  at  the  time 
of  the  purchase,  and  consequently, 
under  the  terms  of  the  local  Act,  not 
afterwards.  The  parties,  on  learning 
the  opinion  of  the  Court  as  to  the 
point  mentioned  in  the  text,  came  to 
a  compromise  on  the  other  points. 
Besides  the  authorities  mentioned 
above,  the  following  wei*e  cited : 
Marshall  v.  Pitmtn,  35  R.  R.  630 
(9  Bing.  595);  the  previous  case 
between  the  present  parties,  1  A.  &  E. 


264 ;  Stat.  38  Geo.  III.  c.  69  (local 
and  personal,  public) ;  Bex  v.  StubbSf 
1  R.  R.  503  (2  T.  R.  396) ;  Weaver  v. 
Price,  37  R.  R.  454  (3  B.  &  Ad. 
409;  1  Nol.  P.  L.  54,  69  (ed.  4th)); 
Nichols  V.  Carter,  Cro.  Car.  394; 
Groefivelt  v.  Burwell,  1  Ld.  Ray. 
454;  Miltvard  v.  Caffin,  2  W.  Bl. 
1330;  Durrani  v.  Bmfs,  3  R.  R. 
268  (6  T.  R.  580) ;  Hutchins  v. 
Chambers,  1  Burr.  579 ;  Bex  v. 
Sutton,  4  M.  &  S.  532;  stat.  17 
Geo.  II.  c.  38,  ss.  4,  7  ;  72«r  v.  The 
Hull  Dock  Company,  3  B.  &  C.  516; 
Bex  V.  Neiubury,  4  T.  R.  475 ;  forms 
in  Burn's  Justice,  Poor  (see  ed. 
D*Oyl.  &  Wil.  vol.  iv.  p.  223,  forms 
(A),  (C),  (E));  BexY.  Bern,,  6  T.  R. 
198 ;  Fawcett  v.  Fowlis,  7  B.  &  0. 
394;  Bonnell  v.  Beighton,  5  T.  R. 
182 ;  Bex  v.  Morgan,  2  A.  &  E.  618, 
note(o)  {S,  C,  as  Bex  v.  The  Justices 
of  Buckinghamshire,  3  N.  &  M.  68) ; 
Bex  V.  Trecothick,  41  R.  R.  460  (2 
A.  &  E.  405) ;  Bex  v.  Oreame,  2  A.  &  E. 
615. 

24—2 
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Thb  directed  a  verdict  *for  the  plaintiffs,  reserving  leave  to  move  to 

OF  THB  PooB  enter  a  verdict  for  the  defendants.     In  Michaelmas  Term,  1834, 

^op^Bribtol^  Ludlotv,  Serjt.  obtained  a  rule  accordingly. 
^-  [The  case  was  argued  in  Hilary  Term,  1836.] 

P     ^        Lord    Denman,   Ch.  J.  now    delivered    the    judgment   of    the 
Court : 

This  was  an  action  of  replevin,  tried  before  my  brother  Alder- 
son,  at  the  Summer  Assizes  for  the  county  of  Gloucester,  1834, 
when  a  verdict  was  found  for  the  plaintiffs,  damages  4/.  4«.,  with 
liberty  for  the  defendants  to  move  to  enter  a  verdict  for  them,  no 
fact  (as  is  added  in  the  report)  having  been  in  dispute. 

The  motion  was  made  accordingly ;  and  several  points  of 
inferior  importance  were  raised  before  us  upon  the  discussion ; 
but  the  most  material  question  was,  whether  the  goods,  the 
subject  of  the  action,  had  been  properly  levied  under  a  warrant 
of  distress  for  a  poor  rate,  or,  in  other  words,  whether  the  plaintiffs 
were  the  occupiers  of  rateable  property  in  the  parish  of  St.  Philip 
and  St.  Jacob  in  the  county  of  Gloucester,  of  which  the  defendants 
were  overseers.  (His  Lordship  then  stated  the  facts.)  It,  there" 
[  *7  ]  fore,  became  a  *question,  whether  the  managers  of  the  poor 
(whether  governors,  as  in  this  instance,  or  overseers  generally), 
renting  rateable  property  out  of  the  limits  of  their  district,  city, 
parish,  township,  or  place,  are  exempt  from  rateability,  because 
such  property  is  applied  solely  to  the  purpose  of  disposing  of  their 
own  poor,  with  which,  upon  the  statement  already  made,  the  place 
in  which  the  property  is  situated  has  no  concern. 

Upon  this  question  we  were  referred  to,  and  pressed  by,  the 
cases  well  known,  and  so  often  referred  to,  of  property  held 
merely  for  public  purposes,  as  stables  taken  by  the  colonel  of  a 
regiment  merely  for  the  use  of  that  regiment  (Lord  Amherst  v. 
Lord  Sommers  (i) ),  of  property  devoted  to  charitable  purposes,  as 
apartments  held  by  the  matron  of  the  Philanthropic  Society, 
merely  to  superintend  the  children  (Rex  v.  Field  (2) ),  or  the  like 
in  the  case  of  the  superintendent  of  St.  Luke's  {Rex  v.  Occupiers 
of  St,  Luke's  Hospital  (3)  )  ;  in  each  of   which  instances  there 

(1)  IE.  R.  497  (2  T.  R.  372).  (3)  2  Burr.  1053. 

(2)  5  T.  B.  587. 
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was  no  occupation,  beyond  the  public  purpose  in  the  former,  and         The 
the  charitable  in  the  latter.     With  respect  to  which  cases,  it  is  of  thk  poor 
enough  to  say  that  we  accede  fully  and  without  reserve  to  the  ^qj-^^stol^ 
principle  and  authority  of  them  all ;  observing,  at  the  same  time,  «'• 

that,  so  soon  as  any  independent  occupation  for  private  advan- 
tage is  discoverable,  rateability  immediately  attaches.  The  case 
of  the  commanding  oflBcer  of  barracks  (Rex  v.  Terrott  (i) ) 
furnishes  a  full  illustration  and  confirmation  of  the  latter  remark. 
The  absence  of  ''  beneficial  occupation  "  was  also  much  insisted 
upon ;  and  it  was  contended  that  that  is  the  true  criterion  to 
ascertain  whether  property  be  rateable  *or  not.  It  is  not  to  be  [  *»  ] 
denied  but  that  this  phrase,  "  beneficial  occupation,''  has  been  in 
frequent  use  ;  and,  generally  speaking,  it  serves  tolerably  well  to 
convey  rather  a  popular  notion,  than  to  give  a  certain  rule  for 
deciding  the  question  of  rateability  in  every  instance.  Because, 
if  by  beneficial  be  meant  profitable,  or  anything  like  it,  the 
expression  is  obviously  fallacious  :  and  upon  this  point  all 
discussion  is  superfluous,  because  the  case  of  an  unprofitable  and 
losing  occupation  (expressly  so  found)  of  a  coal-mine,  has  been 
held  no  exemption  from  rateability  (2),  a  coal-mine,  by  the  words 
of  stat.  48  Eliz.  c.  2,  s.  1,  being  subject  to  a  rate.  Without 
affecting  the  precision  of  an  exact  definition,  it  would  probably 
be  nearer  the  truth  to  say,  that  the  presumptive  liability  arising 
from  occupation  is  to  be  explained  away  in  each  case.  Why 
is  the  coachman  living  in  apartments,  by  permission  of  his 
master,  not  rateable,  according  to  Lord  Kenyon,  in  the  case  of 
Rex  V.  Field  (3)  ?  It  is  his  master's  occupation.  Why  were  not 
the  matron  and  the  superintendent,  in  the  cases  above  referred  to, 
rateable  for  the  apartments  they  occupied  ?  Because,  as  they  had 
no  more  than  was  necessary  to  carry  into  effect  the  object  of  the 
establishment,  in  each  instance,  to  rate  them  would,  in  reality, 
be  to  rate  the  charity  children  in  the  one  case,  and  the  lunatics 
in  the  other.  It  cannot  be  said  that  no  benefit  is  derived.  By 
the  occupation  of  the  portion  of  the  building  in  each  of  the  cases 
alluded  to,  the  expense  of  a  house,  or  lodging,  elsewhere,  is  saved. 
But,  moreover,  the  question  here  does  not  arise  upon  a  rate 

(1)  7  B.  R.  502  (3  East,  506).  (5  T.  R.  593). 

(2)  Btr  V.    Parrot,   2   B.   R.   672  (3)  5  T.  R.  592. 
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The         imposed  by  the  managers  of  the  poor  of  Bristol  *upon  premises 
OF  THE  Pock  occupied   by  their  own  poor,  within  their  own  city.      On  the 
^of^Bbistch!^  contrary,  the  rate  in  question  was  imposed  by  foreign  overseers 
«.  upon  property  situated  in  their  own  parish,  and  which,  in  the 

p  0g  •>'  hands  of  an  ordinary  individual,  would  clearly  be  rateable  to  the 
relief  of  their  poor.  How  does  it  concern  the  overseers  and 
ley  payers  of  the  parish  of  St.  Philip  and  St.  Jacob,  in  what 
manner  any  person  or  persons  manage  the  property  taken  and 
held  in  that  parish  ?  Suppose  the  governors  of  Bristol  to  have 
taken  100  acres  of  land  only,  and  to  have  brought  such  of  their 
paupers  as  were  capable  of  labour  from  a  poor-house  in  Bristol, 
to  employ  them  upon  the  land,  as  a  beneficial  mode,  according  to 
their  opinion,  of  disposing  of  the  poor.  Suppose,  also,  that  the 
return,  whatever  it  might  be,  was  applied  solely  towards  the 
maintenance  of  the  poor  who  had  laboured  upon  the  farm,  or  of 
those  who  were  unfit  for  labour,  and  had  been  left  behind  :  how 
can  this  constitute  a  better  claim  to  exemption  from  rateability  in 
the  parish  where  the  property  lies  than  a  losing  occupation, 
which,  it  is  quite  certain,  does  not  affect  the  question  of  liability 
at  all  ?  The  same  rule  must,  of  course,  apply  to  every  species  of 
property. 

We  are,  therefore,  upon  the  whole,  of  opinion  that  the  buildings 
so  held  by  the  plaintiffs  in  the  parish  of  St.  Philip  and  St.  Jacob 
were  rateable  to  the  relief  of  the  poor  of  that  parish ;  and  that  a 
verdict,  according  to  the  leave  reserved,  should  be  entered  for  the 
defendants. 

Verdict  to  he  entered  for  the  defendants. 


1^86.  HARVEY  V.  GEABHAM  and  Another  (1). 

Jvne  6. 

(5  Adol.  &  Ellis.  61—75 ;  S.  C.  6  N.  &  M.  754 ;  2  H.  &  W.  146;  5  L.  J. 

[  61  ]  (N.  S.)  K.  B.  235.) 

In  afifiumpsit,  the  first  count  recited  an  agreement  that  plaintiff 
should  grant,  and  defendant  take,  a  lease  of  lands ;  and  that  all  straw, 
&c.  which  should  be  on  the  lands  when  possession  was  given  up  to 
defendant,  should  be  valued  to  plaintiff  by  persons  named  respectively 

(1)  Referred  to  and  distinguished      (1875)  L.  R.  10  Ex.  234,  237,  44  L.J. 
in  judgments  in  Samlersvn  v.  Graves      Ex.  210,  214,  215. — R.  C. 
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by  plaintiff  and  defendant,  and  the  amount  paid  to  plaintiff  by  defendant : 
that,  on  the  execution  of  the  lease,  defendant  should  accept  it,  and  execute 
a  counterpart ;  and  that  either  party,  making  default  in  performance, 
should  forfeit  300/. :  mutual  promises  to  perform  the  agreement :  that 
defendant  entered  under  the  agreement,  and  took  possession  of  the  straw, 
&c. :  that  afterwards  defendant  proposed  that  the  straw,  &c.,  should  be 
valued  to  plaintiff  by  D.,  on  the  respective  behalves  of  plaintiff  and 
defendant ;  that  filaintiff  assented :  that  the  straw,  &c.,  was  valued  to 
plaintiff  by  D. ;  that  plaintiff  was  ready  to  grant  the  lease  according 
to  the  agreement,  but  defendant  did  not  pay  the  amount  of  the  valuation. 
Second  count  for  goods  bargained  and  sold,  and  taken  by  the  defendant 
under  such  bargain  and  sale. 

Plea  to  the  first  count,  that  the  first  agreement  was  in  writing,  signed 
by  plaintiff  and  defendant ;  and  the  proposal  and  assent  that  D.  should 
value,  only  verbal.  To  the  second  count,  that  the  goods  consisted  of 
straw,  &c.,  which  were  bargained  and  sold  under  a  written  agreement 
between  plaintiff  and  defendant,  according  to  which  they  were  to  be 
valued  by  persons  chosen  respectively  by  plaintiff  and  defendant ;  and 
that  no  such  valuation  had  been  made,  but  only  a  valuation  by  D. :  that 
defendant  was  ready,  and  had  proposed,  that  they  should  be  valued  as 
in  the  agreement ;  but  plaintiff  refused. 

Replication,  1,  to  the  plea  to  the  first  count,  that,  by  the  proposal 
and  assent,  and  the  valuation  accordingly  made,  plaintiff  and 
defendant  respectively  waived  performance  of  so  much  of  the  agreement 
as  related  to  the  valuation,  and  substituted  the  valuation  by  D. :  2, 
to  the  plea  to  the  second  count,  that  the  straw,  &c.,  was  bargained 
and  sold  under  the  agreement  in  the  first  count  mentioned;  that 
afterwards  defendant  proposed,  &c.  (as  in  first  count),  and  plaintiff 
assented,  and  D.  valued  accordingly :  by  means  of  which  plaintiff 
and  defendant  waived  &c.  (as  in  the  replication  to  the  plea  to  the 
first  count). 

Rejoinder,  to  replication  1,  that  the  waiver  and  substitution  were  by 
word  of  mouth  only.  To  replication  2,  that  the  proposal  and  assent  were 
by  word  of  mouth  only. 

On  general  demurrer  to  the  rejoinder :  Held,  that  the  original  was  an 
entire  agreement  relating  to  an  interest  in  lands,  and  necessarily  in 
writing ;  that,  even  if  the  parties  could  waive  the  whole  verbally,  they 
appeared  by  the  record  not  to  have  done  so ;  and  that  a  part  of  it  could 
not  be  verbally  waived,  even  supposing  that  part  to  have  been,  if  standing 
by  itself,  an  agreement  not  required  to  be  in  writing. 

Assumpsit.  The  first  count  stated  that  whereas  heretofore,  to 
wit  6th  February,  1834,  by  a  certain  agreement  between  the 
plaintiff  of  one  part  and  the  defendants  "^of  the  other,  the  plaintiff 
agreed  to  grant  unto  the  defendants,  and  they  agreed  to  accept  and 
take  of  the  plaintiff,  a  lease  of  all  that  messuage,  &c.,  with  the  lands, 
&c.,  then  held  by  one  C,  for  a  term  which  would  expire  at  Michael- 
mas then  next,  at  which  time,  or  so  soon  after  as  the  same  should 
be  obtained,  defendants  were  to  have  and  accept  the  possession 
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Habvet  of  the  said  messuage,  &c.,  and  in  such  state  and  condition,  and 
Grabiiam.  under  such  circumstances,  as  plaintiff  should  be  bound  to  receive 
the  same  from  C,  to  hold  to  defendants,  their  executors, 
administrators,  and  assigns,  for  twenty-one  years  from  &c.,  at 
the  rent  of  5002. :  such  lease  to  contain  all  common  and  usual 
covenants,  and  particularly  i&c.  (for  rent  and  repairs) :  and  it 
was  by  the  said  agreement  further  mutually  agreed  that  the 
straw,  fodder,  chaff,  and  colder,  which,  at  the  time  of  the  said 
C.  quitting  possession  on  the  termination  of  his  term,  should 
[  ^63  ]  *  remain  upon  the  premises  unconsumed  by  cattle,  together  with 
the  dung,  manure,  and  compost,  made  or  brought  upon  the  said 
premises,  should  be  appraised  and  valued  to  the  plaintiff  by  such 
competent  persons  on  the  respective  behalves  of  the  plaintiff  and 
the  defendants  as  they  should  respectively  appoint,  or  their 
umpire,  in  the  usual  way ;  and  the  amount  of  such  valuation 
should  be  then  forthwith  paid  to  the  plaintiff  by  the  defendants : 
and  it  was  thereby  further  mutually  agreed,  SiC.  (as  to  shares  of 
the  expenses  of  the  agreement,  lease,  i^c.,  the  lease  and  counter- 
part to  be  prepared  by  the  solicitor  for  the  plaintiff) ;  and  that, 
on  the  execution  of  the  said  intended  lease  by  plaintiff,  defen- 
dants thereby  agreed  to  accept  the  same  as  aforesaid,  and  to 
execute  a  counterpart  thereof  :  and,  lastly,  that,  in  default  of 
performance  of  any  or  either  of  the  agreements  before  mentioned, 
the  person  or  persons  so  making  default  should  forfeit  and  pay 
unto  the  other  or  others  of  them  B(K)Z.  The  count  then  stated 
that,  the  said  agreement  being  so  made,  afterwards,  to  wit  on 
&c.,  in  consideration  thereof,  and  that  dc.  (mutual  promises  to 
perform  the  said  agreements) :  and  that  afterwards,  and  after  the 
making  of  the  said  agreement  and  promise  of  the  defendants,  to 
wit,  29th  September,  1834,  the  said  C.  did  quit  the  possession  of 
the  said  premises,  and  his  term  terminated  and  expired  ;  and 
that,  at  the  time  of  the  said  G.  so  quitting  possession,  divers 
large  quantities  of  straw,  ^c,  remained  upon  the  said  premises 
unconsumed  by  cattle,  together  with  divers  large  quantities  of 
dung.  Sec,  which  had  been  made  and  brought  upon  the  said 
premises :  and  that,  under  and  by  virtue  of  the  said  agreement,  the 
defendants  afterwards,  to  wit  on  kc,  entered  into  and  upon  the 
[  *64  ]       said  messuage,  lands,  &c.,  *and  had  and  accepted  the  possession 
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of  the  same,  and  became  and  were  possessed  thereof  for  the  said  habvky 
term  of  twenty-one  years,  and  continued  so  thereof  possessed  for  gbabham. 
a  long  space  of  time,  to  wit,  from  thence  hitherto ;  and  the 
defendants  then  also  took  possession  of,  and  had  and  retained  to 
their  own  use,  the  said  straw,  &c.,  dung,  &c.,  so  then  being  in 
}vnd  upon  the  said  premises ;  that  afterwards,  to  wit  on  c^c, 
defendants  proposed  to  plaintiff  that  the  said  straw,  &c.,  dung, 
i^c,  should  be  appraised  and  valued  to  plaintiff  by  one  D.  C,  on 
the  respective  behalves  of  plaintiff  and  defendants  ;  and,  plaintiff 
having  assented  to  such  proposal,  the  said  straw,  &c.,  dung,  &c., 
were  afterwards,  to  wit  on  &c.,  by  and  with  the  mutual  consent 
and  agreement  of  plaintiff  and  defendants,  appraised  and  valued 
to  plaintiff  by  the  said  D.  C,  at  a  large  t&c,  to  wit  239/.  Ts., 
whereof  (notice  to  defendants) ;  and,  although  the  plaintiff  hath 
always,  from  the  time  of  making  the  said  first-mentioned 
agreement  hitherto,  been  ready  and  willing  to  grant  the  defen- 
dants such  lease  as  in  the  said  first-mentioned  agreement  is  in 
that  behalf  mentioned,  and  to  prepare  such  lease  and  a  counter- 
part thereof  by  such  solicitor  of  him  the  plaintiff  as  aforesaid, 
and  hath  always  hitherto  (performance  of  the  first  mentioned 
agreement  by  plaintiff),  yet  the  defendants,  not  regarding 
i^c,  have  not,  nor  hath  either  of  them,  as  yet  paid  to  the 
plaintiff  the  said  239/.  7«.,  being  the  amount  of  the  said 
appraisement  and  valuation,  or  any  part  thereof,  although  often 
requested  &c. 

Second  count,  indebitatus  assumpsit  for  goods  and  chattels 
bargained  and  sold  by  plaintiff  to  defendants,  and  by  defendants, 
under  and  by  virtue  of  that  bargain  and  sale,  had  and  taken  to 
their  own  use. 

Flea.  And  the  defendants,  by  &c.,  say  that  the  said  plaintiff  [  65  ] 
ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  them,  because  they  say  that  the  first  mentioned  agree- 
ment, in  the  first  count  of  the  said  declaration  mentioned, 
between  the  plaintiff  and  the  defendants,  was  in  writing,  and 
aigned  by  the  plaintiff  and  defendants  respectively,  and  that  the 
proposal  in  the  declaration  alleged  to  have  been  made  by  the 
defendants  to  the  plaintiff,  that  is  to  say,  that  the  said  straw,  &c., 
and  the  said  dung,  &c.,  should  be  appraised  and  valued  to  the 
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Harvey  plaintiff  by  D.  C,  on  the  respective  behalves  of  the  plaintiff  and 
Gbabham.  defendants,  and  also  the  alleged  assent  by  the  plaintiff  to 
such  proposal,  were,  and  such  proposal  and  assent  each  of  them 
was,  by  word  of  mouth  only,  and  not  in  writing;  and  this  they 
are  ready  to  verify:  wherefore  they  pray  judgment  if  the  plaintiff 
ought  to  have  or  maintain  his  aforesaid  action  thereof  against 
them,  &c. 

And,  as  to  the  second  count  of  the  declaration,  the  said 
defendants  say  that  the  plaintiff  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  them,  because  they  say  that 
the  goods  in  the  second  count  mentioned  consisted  of  certain 
straw,  &c.,  and  certain  dung,  &c.  ;  and  that  the  said  last- 
mentioned  goods  were  bargained  and  sold  by  the  plaintiff  to  the 
defendants  under  and  by  a  certain  agreement  in  writing  made 
between  the  plaintiff  and  defendants,  to  wit,  6th  February,  1834, 
by  which  said  last-mentioned  agreement  it  was  mutually  agreed 
between  the  plaintiff  and  the  defendants  that  the  said  last- 
mentioned  goods  should  be  appraised  and  valued  to  the  plaintiff 
by  such  competent  persons  on  the  respective  behalves  of  the 
plaintiff  and  defendants  as  they  should  respectively  appoint,  or 
I  '66  ]  the  umpire  6t  the  *3aid  competent  persons,  in  the  usual  way, 
and  the  amount  of  such  valuation  should  be  then  forthwith  paid 
to  the  plaintiff  by  the  defendants :  and  the  defendants  further 
say  that  no  such  valuation  or  appraisement  has  hitherto  been 
made,  according  to  the  terms  of  the  said  last- mentioned  written 
agreement,  but  that  the  said  last-mentioned  goods  were  valued  and 
appraised,  to  wit,  on  il-c,  at  the  sum  in  the  second  count  of  the 
declaration  mentioned,  by  one  person  only,  to  wit,  the  said  D.  C. ; 
and  that  the  defendants  have,  since  the  making  of  the  said  last- 
mentioned  agreement,  always  being  ready  and  willing,  and  have 
offered  and  proposed  to  the  plaintiff,  to  wit  on  &c.,  and  on  divers 
others  days  &c.,  that  the  last-mentioned  goods  should  be  valued 
and  appraised  to  the  plaintiff  according  to  the  terms  of  the  last- 
mentioned  agreement ;  but  that  the  plaintiff  has  hitherto  wholly 
refused  and  declined  to  agree  to  the  said  last-mentioned  offer 
and  proposal  of  the  defendants  :  and  this  the  defendants  are  ready 
to  verify  :  wherefore  they  pray  judgment  if  the  plaintiff  ought  to 
have  or  maintain  his  aforesaid  action  thereof  against  them,  &c. 
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Replication.  As  to  the  plea  first  pleaded,  prcechtdi  non,  because  Hakvey 
he  saith  that,  by  means  and  in  consequence  of  the  proposal  gbabham. 
made  by  the  defendants  to  the  plaintiff,  and  the  assent  by  the 
plaintiff  to  such  proposal,  as  in  the  first  count;  of  the  said 
declaration  mentioned,  and  of  the  said  straw,  &c.,  and  the  said 
dung,  Ac,  in  that  count  mentioned,  having  been  so  appraised 
and  valued  by  and  with  the  mutual  consent  and  agreement  of 
the  plaintiff  and  the  defendants,  as  therein  also  mentioned,  the 
plaintiff  and  the  defendants  did  respectively  waive  and  dispense 
with  the  performance  of  so  much  of  the  said  first-mentioned 
agreement  in  the  said  first  count  mentioned  as  *related  to  the  [  '67  ] 
mode  of  appraising  and  valuing  the  said  last-mentioned  straw, 
A:c.,  and  the  said  last-mentioned  dung,  &c.,  and  substitute 
another  and  different  mode  of  appraisement  and  valuation  in 
lieu  thereof,  to  wit,  an  appraisement  and  valuation  by  the  said 
D.  C. ;  and  this  &c.     (Verification.) 

And,  as  to  the  plea  secondly  pleaded,  pnedndl  von,  because  he 
saith  that  the  said  goods  in  the  said  second  count  mentioned 
were  bargained  and  sold  by  the  plaintiff  to  the  defendants  under 
and  by  virtue  of  the  first-mentioned  agreement  in  the  first  count 
mentioned  ;  and  that,  after  the  making  of  that  agreement,  to  wit, 
29th  September,  1834,  the  defendants  proposed  to  the  plaintiff 
that  the  said  last-mentioned  goods  should  be  appraised  and 
valued  to  the  plaintiff  by  one  person  only,  to  wit,  the  said  D.  C, 
on  the  respective  behalves  of  the  plaintiff  and  the  defendants ; 
and,  the  plaintiff  having  assented  to  such  proposal,  the  said  last- 
mentioned  goods  were  afterwards,  to  wit  on  the  day  and  year 
last  aforesaid,  by  and  with  the  mutual  consent  and  agreement 
of  the  plaintiff  and  the  defendants,  appraised  and  valued  at  a 
certain  sum,  to  wit  the  sum  in  the  second  count  mentioned,  by 
one  person  only,  to  wit  the  said  D.  C. ;  and,  by  means  and  in 
consequence  of  the  said  last-mentioned  proposal  and  assent,  and 
of  the  said  last-mentioned  goods  having  been  so  appraised  and 
valued  b^'  and  with  the  mutual  consent  and  agreement  of  the 
plaintiff  and  the  defendants,  the  plaintiff  and  the  defendants  did 
respectively  waive  and  dispense  with  the  performance  of  so  much 
of  the  said  first-mentioned  agreement  as  related  to  the  mode  of 
appraising    and   valuing   the   said    last-mentioned   goods,   and 
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Haktky  substitute  another  and  different  mode  of  appraisement  and  valua- 
Orabham.  tion  in  *lieu  thereof,  to  wit  an  appraisement  and  valuation  by  the 
[  '68  ]       said  D.  C.  only :  and  this  &c.     (Verification.) 

Eejoinder.  As  to  the  replication  to  the  first  plea,  that  the 
alleged  waiver  and  dispensation  of  the  performance  of  so  much 
of  the  said  first-mentioned  written  agreement  as  related  to  the 
mode  of  appraising  and  valuing  the  said  straw,  &c.,  and  the  said 
dung,  &c.,  and  that  the  said  alleged  substitution  of  the  said  other 
and  different  appraisement  and  valuation  in  lieu  thereof,  in  the 
replication  mentioned,  were,  and  such  waiver,  dispensation  and 
substitution  each  of  them  was,  by  word  of  mouth  only,  and  not 
in  writing  :  and  this  &c.     (Verification.) 

As  to  the  replication  to  the  second  plea,  that  the  first- 
mentioned  agreement  in  that  replication  mentioned  was  in 
writing,  and  signed  by  the  plaintiff  and  defendants;  and  that 
the  said  proposal,  in  the  last-mentioned  replication  alleged  to 
have  been  made  to  the  plaintiff,  that  the  said  goods  in  the  said 
replication  mentioned  should  be  appraised  and  valued  to  the 
plaintiff  by  the  said  D.  C,  on  the  respective  behalves  of  the 
plaintiff  and  defendants,  and  also  the  alleged  assent  by  the  plain- 
tiff to  such  alleged  proposal  in  the  last-mentioned  replication 
mentioned,  were,  and  such  proposal  and  assent  each  of  them 
was,  by  word  of  mouth  only,  and  not  in  writing;  and  this  &c, 
(Verification.) 

General  demurrer,  and  joinder. 

The  case  was  argued  in  Easter  Term  [and  the  Court  took 
time  for  consideration] . 

[  73  ]  In  this  Term  (June  6th),  Lord  Denman,  Ch.  J.  delivered  the 
judgment  of  the  Court  (i).  After  stating  the  pleadings,  his 
Lordship  proceeded  as  follows  : 

It  was  contended  for  the  plaintiff  that  the  first  plea  was  bad, 
because  it  professed  to  be  pleaded  to  the  whole  declaration,  yet 
contained  an  answer  only  to  part :  but  we  think  that  it  is  plainly 
pleaded  to  the  first  count  only,  though  in  an  informal  manner, 
which  might  make  it  liable  to  a  special  demurrer.     It  is  not 

(1)  Lord  Denman,  Ch.  J.,  Littledale,  Patteson,  and  Coleridge,  J  J. 
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however  competent  to  the  plaintiflf  to  take  this  objection  on  a       Haevby 
demurrer  to  the  rejoinder.  Grabham. 

The  real  question  raised  by  the  demurrer  is,  whether  the 
waiver  of  the  mode  of  valuation  is  binding,  not  being  in 
writing. 

The  original  agreement  was  in  writing,  and  necessarily  so,  for 
it  related  to  an  interest  in  lands ;  and,  being  an  entire  agreement, 
the  whole  was  necessarily  in  writing :  Chnter  v.  Beckett  (i).  Now, 
assuming  that  it  was  competent  to  the  parties  to  waive  and 
abandon  *the  whole  of  the  first  agreement  by  a  subsequent  [  *74  ] 
agreement  not  in  writing  (which  is  however  doubted  in  Goss  v. 
Lord  Nugent  (2) ),  yet  here,  as  in  that  case,  the  parties  have  not 
waived  and  abandoned  the  whole  ;  for  it  appears  by  the  declara- 
tion that  the  lease  is  not  yet  granted ;  that  the  original  agreement 
to  grant  it  is  still  subsisting ;  and  the  plaintiff  avers  his  readiness 
to  grant  it  under  that  agreement.  What  has  been  done  is  a 
waiver  and  abandonment  of  part  only ;  and,  if  that  part  had  of 
itself  required  writing  within  the  Statute  of  Frauds,  the  cases 
of  Go88  V.  Lord  Nugent  (2)  and  Earl  of  F^alnwuth  v.  'Thomas  (3) 
are  express  authorities  to  shew  that  the  waiver  would  not  be 
binding.  Here  that  part  might  have  been  good  of  itself  without 
writing,  by  reason  of  the  acceptance  which  is  averred  in  the  first 
count,  though  it  may  be  otherwise  as  to  the  second  count,  which 
is  for  goods  bargained  and  sold,  not  sold  and  delivered :  and  it  is 
contended  that,  as  it  was  competent  to  the  parties  to  have  made 
two  contracts,  in  the  first  instance, — one  in  writing  as  to  the 
lease,  the  other  not  in  writing  as  to  the  straw,  manure,  &c., — so 
it  was  competent  to  them  afterwards,  by  agreement  not  in  writing, 
to  separate  into  two  parts  the  subject-matters  of  the  original 
agreement,  and  to  substitute  a  new  agreement,  not  in  writing,  as 
to  the  straw,  manure,  &c.  We  think  that  is  not  so :  but  that  the 
agreement,  being  entire  in  the  first  instance,  must  so  continue, 
and  that  it  cannot  be  separated  or  altered  otherwise  than  by 
writing.  If  it  could,  it  would  follow  that,  should  the  present 
plaintiff  hereafter  refuse  to  execute  the  lease,  the  present  defen- 
dants, in  suing  for  such  refusal,  would  be  ^obliged  to  state  the       [  ^75  ] 

(1)  4  R.  B.  418  (7  T.  E.  201).  (3)  38  R.  R.  584  (1  Or.  &  M.  89; 

(2)  39  R.  R.  392  (5  B.  &  Ad.  58).         3  Tyr.  26). 
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Harvkt      altered  agreement  as  the  consideration,  and  aver  a  readiness  to 
Grabham.     perform  it,  and  would  have  to  prove  their  case  partly  by  writing, 
and  partly  by  oral  evidence ;   the  very  predicament  which  the 
Statute  of  Frauds  was  intended  to  prevent. 

It  was  attempted  to  be  argued  that  the  original  agreement  was 
performed,  inasmuch  as  one  person  named  l)y  mutual  consent 
might  be  considered  as  *'  competent  persons "  respectively 
appointed  by  the  parties:  but  we  think  that  this  construction 
cannot  reasonably  be  put  on  the  words  of  the  agreement :  neither 
has  the  plaintiff  attempted  so  to  treat  it ;  for  he  has,  both  in  his 
first  count,  and  in  his  replication  to  the  second  plea,  expressly 
alleged  a  waiver  of,  and  substitution  for,  and  not  a  compliance 
with,  the  original  agreement.  The  judgment  must  be  for  the 
defendants. 

Judgment  for  defendants. 


[147] 


1886.       TOMLIN     V.    The     MAYOR,    JURATS,     and    COM- 

May  27.  '  ' 

MONALTY  OF  the  Town  of  FORDWICH. 


(5  Adol.  &  Ellis,  147—152 ;  S.  C.  6  N.  &  M.  594 ;  2  H.  &  W.  172 ;  5  L.  J. 

(N.  S.)  K  B.  209.) 

Defendant  agreed  to  grant,  and  plaintiff  to  take,  a  lease  for  a  specified 
term  of  premises  belonging  to  defendant:  and  the  pai*ties  covenanted 
that  the  conditions  should  be  named  by  an  arbitrator,  so  that  all  ques- 
tions between  the  parties  might  be  determined ;  and  the}'  covenanted  that 
all  questions  between  them  should  be  submitted  to  the  arbitrator;  that  they 
would  perform  his  award ;  and  that  either  party,  who  should  neglect  to 
perform  the  award  in  all  things,  should  pay  500/.  as  liquidated  damages. 

The  arbitrator  awarded  that  defendant  should,  within  a  time  named, 
put  the  premises  in  good  and  tenantable  repair  to  the  satisfaction  of  M., 
and  on  a  later  day  named  execute  a  lease  to  the  plaintiff,  containing  a 
covenant  by  plaintiff  t-o  keep  in  repair,  and  that  plaintiff  should  accept 
a  lease  on  those  terms,  and  execute  a  counterpart. 

Plaintiff  declared  in  covenant,  reciting  as  above,  and  averring  that 
defendant  had  not  put  the  premises  in  good  and  tenantable  repair  to  the 
satisfaction  of  M.,  or  in  any  other  manner,  nor  executed  a  lease  on  the 
terms  &c. ,  or  any  other  lease.     Breach,  nonpa3rment  of  the  500/. 

Ou  general  demurrer,  held  a  bad  declaration,  the  award  being  bad  as  to 
the  delegation  to  M. ,  and  that  part  not  separable  from  the  rest  of  the  award. 

Covenant.     The  declaration  stated  that  plaintiff  was  possessed 
for  a  term  of  years  of  a  messuage,  &c.,  under  a  lease  from 
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defendants ;  that,  about  the  period  of  the  expiration  of  the  lease, 
divers  questions  arose  between  defendants  and  plaintiff,  touching 
a  renewal,  and  the  terms  of  such  renewal ;  that,  by  articles  of 
agreement  between  defendants,  under  their  seal,  of  the  one  part, 
and  plaintiff  of  the  other,  after  reciting  that,  at  a  Court  holden 
for  the  said  town,  at  &.c.,  on  &c.,  it  was  ordered  that  a  lease  of 
the  said  house,  &c.,  should  be  offered  to  the  plaintiff  for  the  term 
of  thirty  years,  to  commence  &c.,  at  such  rent,  and  upon  such 
other  terms  and  conditions,  as  should  be  named  by  two  indifferent 
persons,  one  to  be  named  by  defendants,  and  the  other  by  plain- 
tiff, with  power  for  those  two  to  name  a  third  person  in  case  of 
difference,  and  also  reciting  that  plaintiff  was  willing  to  accept  a 
lease  of  the  said  messuage,  &c.,  for  the  said  term  of  thirty  years, 
and  to  accede  to  the  terms  of  the  said  therein  recited  order  in 
other  respects,  so  that  all  questions  and  differences   between 
defendants  and  plaintiff  in  the  premises  might  *be  determined  and 
ended ;  it  was  witnessed  that,  in  order  to  determine  and  put  an 
end  to  all  the  questions  and  differences  as  aforesaid,  and  to  pre- 
vent litigation,  defendants,  for  themselves,  their  successors,  and 
assigns,  did  thereby  covenant,  promise,  and  agree,  to  and  with 
plaintiff,  his  heirs,  executors,  &c.,  and  the  said  plaintiff  did 
thereby,  for  himself,  his  heirs,  &c.,  covenant,  promise,  and  agree, 
to  and  with  the  said  defendants,  their  successors,  &c.,  that  the 
said  several  questions  and  differences  between  the  said  parties 
thereto,  relating  to  or  concerning  the  matters  aforesaid,  should 
be  referred  and  submitted,  and  they  the  defendants  and  the 
plaintiff  did  thereby  refer  and  submit  the  same,  to  the  judgment, 
award,  arbitrament,  final  end,  and  deteiinination  of   Stephen 
Elgar   and   George  Moss  therein  described,  or  of  such  third 
person  as  they  the  said  S.  E.  and  6.  M.  should,  in  case  of  their 
disagreement,  by  writing,  &g.,  appoint :  and  it  was  also  by  the 
said  articles  of  agreement  further  witnessed,  and  covenanted  and 
agreed  by  the  said  parties  thereto,  that  the  said  parties,  and  each 
of  them,  should  and  would,  in  all  respects,  well  and  truly  stand 
to,  obey,  abide,  perform,  fulfil,  and  keep  the  arbitrament,  final 
end,  and  award,  or  umpirage,  of  the  said  S.  E.  and  G.  M.,  or  of 
such  third  person  so  to  be  named  as  aforesaid ;  and  that,  if  either 
of  the  said  parties  should  neglect  or  refuse  to  stand  to  &c.,  the 
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same  arbitrament,  &c.,  in  all  things,  such  party  shoald  and 
would,  immediately  on  such  neglect  or  refusal,  pay  or  cause  to 
be  paid  to  the  other  of  the  said  parties  500{.  by  way  of  liquidated 
damages,  &c.  The  declaration  then  averred  that  Elgar  and  Moss 
took  upon  themselves  the  reference,  and,  on  September  9th,  1884, 
made  and  published  their  award,  &c.,  and  thereby  awarded 
that  ^defendants  should,  within  two  calendar  months  then  next 
ensuing,  at  their  own  costs  and  charges,  put  the  messuage,  &c., 
in  good  and  tenantable  order,  repair,  and  condition,  to  the  satis- 
faction of  James  Moyes  of  &c. ;  and  they  further  awarded  that 
the  defendants  should,  on  or  before  11th  November  then  next 
ensuing,  under  their  common  seal,  make  and  execute  to  the 
plaintiff,  his  executors,  administrators,  and  assigns,  a  good  and 
valid  lease  of  the  said  messuage,  &c.  (stating  the  term  for  which 
it  was  to  be  demised,  and  the  rent),  and  they  further  awarded 
that  in  the  said  lease  should  be  contained  the  following  covenants 
on  the  part  of  the  plaintiff,  his  heirs,  executors,  &c.,  viz.  to  pay 
the  aforesaid  rent,  &c.,  to  keep  the  messuage,  &c.,  in  good  and 
tenantable  repair  at  all  times  during  the  said  term,  the  same 
having  been  first  put  in  repair  as  aforesaid  by  the  defendants, 
and  so  to  leave  the  same  at  the  end  of  the  said  term,  and  to 
insure  from  fire ;  with  a  clause  enabling  defendants  to  enter  and 
view,  a  clause  enabling  them  to  enter  in  default  of  payment  of 
rent,  or  of  performance  of  .covenants,  and  a  covenant  for  quiet 
enjoyment :  and  Elgar  and  Moss  did  further  award,  &c,,  plaintiff 
to  accept  a  lease  of  the  premises  under  the  terms  and  conditions 
aforesaid,  and  to  execute  a  counterpart.  The  declaration  then 
averred  that  defendants  had  notice  of  the  award,  but  that  they, 
not  regarding  &c.,  did  not  nor  would,  within  two  calendar  months 
&c.,  or  at  any  other  time,  put  the  said  messuage,  &c.,  or  any  part 
thereof,  in  good  and  tenantable  order,  repair,  and  condition,  to 
the  satisfaction  of  the  said  James  Moyes  in  the  said  award 
mentioned,  or  in  any  other  manner,  but  have  hitherto  wholly 
neglected  and  refused  so  to  do ;  and  that,  although  plaintiff  was 
always,  "^from  the  time  of  making  the  said  award,  ready  and 
willing  to  accept  a  lease  according  to  the  award,  and  to  execute  a 
counterpart,  nevertheless  the  defendants,  well  knowing  &c.  but 
not  regarding  &c.,  did  not  nor  would,  on  or  before  the  said  11th 
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November,  or  at  any  other  time,  make  and  execute  to  plaintiff  a 
lease  of  the  said  premises  for  the  term,  at  and  under  the  rent, 
and  subject  to  the  provisoes  and  covenants,  in  the  said  award 
specified,  or  any  other  lease  thereof,  but  have  hitherto  wholly 
neglected  &c. :  by  means  of  which  premises  defendants  became 
liable  to  pay  the  5001.  Breach,  non-payment. 
General  demurrer  and  joinder. 

Piatt,  for  the  defendants  (i) : 

Assuming  that  the  arbitrators  had  power  to  direct  the  corpora- 
tion to  perform  the  repairs,  the  award  is  not  final.  It  orders  that 
the  repairs  should  be  performed,  not  in  any  specified  way,  but  to 
the  satisfaction  of  a  third  party.  This  is  a  delegation  of  the 
power  of  the  arbitrators,  and  therefore,  bad :  Com.  Dig.  Arbitra- 
ment, (E.  15).  It  will  be  said  that  the  500{.  was,  by  the  agree- 
ment, to  be  forfeited  if  either  party  should  refuse  to  keep  the 
award  "  in  all  things ;"  and  that  therefore  the  money  becomes 
due  upon  the  non-performance  of  so  much  of  the  award  as  is 
good.  But  it  is  clear  that  the  award  cannot  be  separated  into 
independent  parts.  The  lease,  the  non-execution  of  which  forms 
the  only  other  breach  complained  of,  is  to  contain  a  covenant  to 
repair ;  and  it  is  impossible  to  say  that  this  is  independent  of  the 
state  in  which  the  premises  were  to  be  put.  Neither  can  the 
award  be  supported  by  rejecting  the  part  which  *is  bad  ;  for,  if 
so,  matters  submitted  to  the  arbitrators,  of  which  they  had 
knowledge,  will  be  left  undeteimined,  which  will  vitiate  the 
award:  Com.  Dig.  Arbitrament  (E.  4),  (E.  5). 

G.  Hayes,  contra  : 

No  direct  authority  has  been  cited  which  shews  that  the 
arbitrators  could  not  order  the  repairs  to  be  carefully  performed, 
the  completeness  being  to  be  tested  by  the  approbation  of  a  third 
party.  Had  they  simply  directed  that  the  repairs  should  be 
completely  performed,  the  completeness,  if  disputed,  must  have 
been  tried  by  a  jury ;  it  cannot  be  said  that  the  award  is  the  less 
final  because  it  names  a  single  party,  to  save  the  recourse  to  a 


Tom  LIN 

V, 

The 
Mayor  of 
fobdwich. 


(1)  Some    points    were    discuBsed 
wldch  are  not  noticed  in  the  report, 
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the  decision  of  the  Court  not  having 
been  founded  on  them. 
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jury.  In  the  instances  given  in  Com.  Dig.  Arbitrament  (E.  15), 
the  authority  to  make  the  award  itself  was  delegated  or  reserved ; 
but  here  the  party  named  is  merely  to  judge  hereafter  of  the 
fact,  whether  the  award  shall  have  been  performed.  Further, 
the  reference  to  the  third  party  may  be  rejected  altogether,  if 
illegal.  The  premises  are  to  be  put  *'in  good  and  tenantable 
order,  repair,  and  condition,  to  the  satisfaction  of  James  Moyes." 
If  all  after  **  condition  *'  be  rejected,  there  will  be  a  perfectly 
good  award.  In  Manser  v.  Heaver  (i)  an  arbitrator  directed 
certain  works  to  be  done  by  one  party,  and  that,  if  the  other 
party  were  dissatisfied  with  the  way  in  which  they  were  done, 
evidence  might  be  brought  before  him  the  arbitrator ;  and  this 
latter  part  was  held  bad,  but  the  rest  of  the  award  good.  It  is 
true  that  one  part  of  the  complaint  is  the  non-performance  of  the 
repairs  to  the  satisfaction  of  Moyes;  but  the  declaration  adds 
**  or  in  any  other  manner." 

Lord  Denman,  Ch.  J. : 

l^he  objection  is  insuperable.  We  cannot  detach  the  part  in 
question.  The  only  direction  as  to  the  repairs  is  that  the 
premises  be  put  in  such  good  repair  as  will  satisfy  the  third 
party.  I  always  find  a  difficulty  in  separating  the  good  part  of 
an  award  from  the  bad.  The  arbitrator  probably  frames  one  part 
with  a  view  to  the  other ;  and  each  may  be  varied  by  the  view 
which  he  takes  of  the  whole.     But  here  the  award  is  clearly  bad. 

LiTTLEDALE,  J.  : 

The  award  is  clearly  bad  upon  this  objection,  without  reference 
to  the  other  points  raised.  The  clause  in  question  is  of  the  body 
and  essence  of  the  thing,  and  cannot  be  rejected.  It  is  true  that 
a  good  award  might  raise  a  dispute  as  to  the  fact  of  performance, 
which  might  come  to  a  jury;  but  the  arbitrators  could  confer 
no  power  on  a  third  party. 

Patteson,  J. : 

In  Manser  v.  Heaver  (i)  the  arbitrator  directed  that  the  defen- 
dants should  cleanse  out  the  bed  of  the  stream  ;  but  he  added, 

(1)  37  E.  B.  426  (3  B.  &  Ad.  295). 
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"as  I  cannot  now  tell  what  will  be  a  sufficient  cleansing,  the 
parties,  in  case  of  dispute,  may  come  before  me ; "  and  this 
latter  part  of  the  award  was  held  to  be  void,  but  separable  from 
the  preceding.  Here  I  do  not  see  how  the  award  can  be  satisfied 
without  having  recourse  to  the  third  party  named.  It  is  therefore 
a  delegation. 

Williams,  J. : 
This  was  an  unceJ'tain  way  of  settling  one  point  in  dispute. 

Jtidgment  for  the  defendant. 


TOMLIN 
V. 

The 
Mayor  of 
fordwich. 


REX  V.   The  LONDON  DOCK  COMPANY  (1). 

(o  Adol.  &  Ellis,  163—180 ;  S.  C.  6  N.  &  M.  390;  2  H.  &  W.  267 ;  5  L.  J. 

(N.  S.)  K.  B.  195.) 

The  London  Dock  Company  were  empowered  by  statute  to  make  a 
new  entrance  to  their  docks,  and  to  purchase  houses,  lands,  &c. ;  and 
a  jury  was  to  assess  (in  case  of  disagreement)  the  purchase-money  to  be 
paid  for  houses,  &c.,  and  the  compensation  to  be  made  for  good- will, 
improvements,  or  for  any  injury  to  be  sustained  by  any  person  interested 
in  houses  so  purchased.  By  subsequent  sections  they  were  empowered 
to  take  down  all  houses,  &c.,  to  be  purchased  by  them  under  the  Act, 
to  level  the  ground,  and  to  stop  up  all  ways  on  the  lands  to  be  purchased 
(with  one  exception) ;  to  stop  or  turn  any  highway  interfering  with  their 
works,  with  consent  of  two  justices,  &c. ;  and  to  provide  such  sluices, 
bridges,  roads,  &c.,  communicating  with  the  docks  and  works,  as  they 
should  from  time  to  time  judge  necessary.  It  was  then  enacted  that, 
if  any  person  having  an  estate  or  interest  not  less  than  a  tenancy  from 
year  to  year  in  any  houses,  lands,  &c.,  should  be  injured  in  his  said 
estate  or  interest  by  the  making  of  any  such  cut,  sluice,  bridge,  road,  or 
other  work,  such  person  should  be  compensated  by  the  Company  for  such 
injury,  the  compensation  to  be  assessed  by  a  jury  in  case  of  disagreement. 

The  Company,  acting  under  the  statute,  pulled  down  a  number  of 
houses,  and  made  a  cut  which  intercepted  several  thoroughfares,  and 
obliged  those  who  had  formerly  used  them  to  take  circuitous  routes. 
The  tenants  of  a  neighbouring  public-house  demanded  compensation 
for  injury  to  their  estate  and  interest,  inasmuch  as  the  pulling  down 


(1)  Referred  to  with  approval  in 
opinions  of  Lord  Chelmsford,  L.  C, 
and  Lord  Craitworth,  in  Ricket  v. 
Mdr,  Ry,  Co,  (H.  L.  1867)  L.  R.  2 
H.  L.  175,  188,  38  L.  J.  Q.  B.  205. 
But  these  opinions  have  been  much 
criticised.      See   Metropolitan  Board 


of  Works  V.  McCarthy  (1874)  L.  E. 
7  H.  L.  243,  43  L.  J.  C.  P.  385 ; 
Caledonian  Ry,  Co.  v.  Walker' a  Trustees 
(1882)  7  App.  Cas.  259;  F(/rdY,  Metro- 
politau  and  Metropolitan  Dist,  Ry, 
C(mpanies  (1886)  17  Q.  B.  D.  12, 
20,  28,  28,  65  L.  J.  Q.  B.  296.— E.  0. 
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Rex  of  premises  and  the  obstruction  of  access  had  diminished  the  resort  of 

^'  persons  to  the  house  ;  and  also,  as  the  occupiers  of  the  house  were  cut 

Tkir^^^^  ®^  from  thoroughfares  to  the  house,  formerly  used ;  and  thereby  the 

CoMPANT.  value  of  the  premises  to  sell  or  let  as  a  public-house  or  shop,  but  not  as 

a  private  residence,  was  lessened : 

Held,  that  the  claimants  were  not  entitled  to  compensation. 

The  Court  in  this  case  granted  a  mandamus  calling  on  the 
London  Dock  Company  to  issue  a  precept  to  the  sheriff  of 
Middlesex  to  summon  a  jury  for  the  purpose  of  assessing 
compensation  to  William  Hartree  and  Ann  Lammiman  under 
the  after-mentioned  statute.  The  Company  having  made  a 
return  (1),  the  Court  (by  consent)  directed  the  facts  to  be  stated 
in  a  special  case.  The  material  parts  of  the  case  stated  were 
as  follows : 

The  mandamm  recited  stat.  9  Geo.  IV.  c.  cxvi.  (local  and 
personal,  public)  *'  to  consolidate  and  amend  the  several  Acts 
[  •164  ]  for  making  the  London  Docks.**  By  sect.  2  *of  that  Act,  the 
London  Dock  Company,  established  by  stat.  89  &  40  Geo.  IIL  c.  47 
(local  and  personal,  public),  were  confirmed  and  established  as  a 
Company  for  maintaining,  making,  and  completing  the  works  in 
this  Act  mentioned.  By  sect.  46  they  were  authorised  to  make, 
complete,  and  maintain  in,  through,  over,  across,  and  upon  any 
lands,  tenements,  or  hereditaments  already  vested  in  or  belonging 
to  the  said  Company,  or  which  should  become  vested  in  them 
under  that  Act,  and  the  streets,  roads,  &c.,  situate  within  the 
limits  thereof,  or  in,  through,  &c.,  any  part  thereof,  according  to 
such  plan  and  in  such  manner  as  they  should  approve  of,  an 
additional  entrance  to  and  communication  with  the  said  docks 
from  the  river  Thames,  at  or  near  Shadwell  Dock,  with  basins, 
locks,  cuts,  quays,  wharfs,  warehouses,  &c.,  and  other  matters 

(1 )  The  return,  as  originally  made,  may  have  become  diminished,  and  the 

recited  £ect.  84  of  the  Dock  Act  (see  profits  may  have  become  less,  &c., 

p.  389,  post)  as  to  stopping  ways;  it  but  that  W.  H.  and  A.  L.  are  not 

then  made  a  shoit  statement  of  the  injured,  save  as  aforesaid.    On  motion 

proceedings  complained  of,  and  added,  to  quash  the  return  (January  17th, 

that  if  the  said  W.  H.  and  A.  L.  are  1835),  it  was  objected  that  this  form 

injured  by  the  premises,  such  injury  was  hypothetical  and  uncertain  ;  and 

consists  only  in  this,  viz.,  that  the  the  Court  (Lord  Denman,  Ch.  J., 

neighbourhood  has  become  less  popu-  Littlbdale   and   Williams,  JJ.), 

lous,  &c.,  and  thereby  the  number  of  gave  leave  to  amend.     The  amended 

persons  passing  to  the  said  messuage  return  is  that  mentioned  above. 
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and  things  necessary  or  proper  to  carry  into  eflfect  the  purposes         Rkx 
of  that  Act.  '  The  Lokdon 

Sect.  50  empowered  the  Company  to  treat  for  the  purchase  of  company 
houses,  lands,  tenements,  hereditaments,  &c.,  mentioned  in  a 
schedule  to  that  Act,  and  of  such  terms  and  estates  therein  as 
they  should  judge  proper  to  be  purchased  for  the  purpose  of 
executing  their  works.  Sect.  54  authorised  every  tenant  in  fee, 
tail,  for  life,  or  for  years,  or  other  owner  or  proprietor,  as  also 
every  tenant  at  will  or  from  year  to  year,  of  any  houses,  lands, 
ike,  comprised  in  the  above  schedule,  which  should  be  purchased 
or  taken  by  virtue  of  that  Act,  to  demand  and  receive  satisfaction 
from  the  Company  for  the  loss  of  the  good-will  of  any  trade  or 
business  carried  on  upon  the  premises,  and  for  tenant's  fixtures 
and  improvements,  and  for  any  other  injury  or  damage  which 
should  be  sustained  in  consequence  of  the  execution  of  the  Act. 
Sect.  57  enacted  that,  if  any  *owners,  occupiers,  &c.,  or  other  [  •105  ] 
persons  seised  or  possessed  of,  or  interested  in  any  such  houses, 
lands,  tenements,  or  hereditaments,  or  any  share,  estate,  or 
interest  therein,  should  not  agree  with  the  Company  as  to 
purchase-money,  compensation,  &c.,  a  jury  might  be  summoned 
by  the  sheriff  on  warrant  from  the  Company,  and  should  assess 
the  purchase-money  or  compensation  to  be  given  for  the 
entirety  or  any  share  of  or  interest,  &c.,  in  such  houses,  &c., 
and  also  should  separately  assess  the  compensation,  if  any, 
for  good-will,  improvements,  or  any  injury  or  damage 
whatsoever  to  be  sustained  by  any  corporation  or  person 
interested  therein. 

Sections  83  and  84  authorised  the  Company  to  take  down 
all  houses,  and  other  erections  and  buildings  which  should  be 
purchased  or  taken  by  virtue  of  that  Act,  and  to  level  and  clear 
the  ground  whereon  the  same  should  stand,  and  all  other  the 
ground  to  be  purchased  or  taken  by  virtue  of  that  Act,  and  to 
stop  up,  use,  and  enclose,  or  alter,  all  or  any  of  such  streets, 
roads,  lanes,  ways,  courts,  alleys,  and  passages  as  were  situate 
and  lay  within  the  limits  of  the  lands  which  should  be  taken  or 
used  under  the  authority  of  that  Act,  and  as  were  comprised  in 
the  first  schedule  to  the  said  Act,  save  and  except  that  it  should 
not  be  lawful  for  the  said  Company  to  stop  up  New  Gravel  Lane. 
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Rbx         Sect.  85   empowered   the  Company,  with  the  consent   of   two 

The  London  justices,  and  of  the  commissioners  of  pavements,  to  alter,  turn, 

CoM^NY.     ^^^P»  <iivert,  widen,  improve,  or  cross  any  road,  street,  highway, 

&c.,  interfering  with  their  works.     Sect.  87  enacted  that  the 

Company  should  and  might  make,  provide,  and  maintain  such 

sluices,  bridges,  roads,  and  other  requisites,  matters,  and  things 

on  or  leading  to,  or  communicating  with,  the  said  docks,  basins, 

[  *166  ]       entrances,  and  *  works  of  the  said  Company,  as  they  should  from 

time  to  time  judge  necessary  for  the  more  convenient  use  of  the 

said  docks,  basins,  and  entrances,  and  of  the  quays  or  wharfs 

and  other  works  appertaining  thereto. 

Sect.  89.  '*  Provided  always,  and  be  it  further  enacted,  that 
if  any  person  or  persons  having  an  estate  or  interest  not  less 
than  a  tenancy  from  year  to  year  in  any  houses,  lands,  or 
hereditaments,  shall  be  injured  in  his,  her,  or  their  said  estate 
or  interest,  by  the  making  of  any  such  cut,  sluice,  bridge,  road, 
or  other  work,  every  such  person  or  persons  shall  be  compensated 
by  the  said  Company  for  such  injury ;  and  such  compensation 
shall,  in  case  of  disagreement,  be  ascertained  by  a  jury  in  the 
manner  herein  directed  for  ascertaining  the  value  of  premises  to 
be  taken  by  the  said  Company  under  the  authority  and  for  the 
purposes  of  this  Act." 

William  Hartree  and  Ann  Lammiman  are  the  surviving 
trustees  under  certain  indentures  of  lease  and  release  (dated 
the  18th  and  19th  of  April,  1828),  of  the  fee-simple  of  a  public 
house  called  **  The  Wheat-sheaf :  "  and  Ann  Lammiman  is  the 
occupier  and  tenant  for  life  of  the  said  public  house,  and  carries 
on  the  trade  of  a  victualler  therein. 

The  messuage  is  included  in  the  first  schedule  to  the  Act 
9  Geo.  IV.  c.  cxvi.,  and  is  situate  at  the  comer  of  Star  Street, 
and  of  another  street  called  Lower  Turning.  Star  Street  ran  to 
the  southward  from  the  premises  in  question  to  Wapping  Wall. 
Lower  Turning  was  carried  on  to  the  westward,  by  a  street  called 
Milk  Yard,  to  New  Gravel  Lane ;  and,  to  the  eastward,  (before 
the  making  of  the  works  executed  under  this  Act,)  by  a  continua- 
[  •167  ]  tion  called  Brewhouse  Yard  (now  destroyed),  *to  another  street, 
forming  a  further  continuation  to  the  eastward,  called  Lower 
Shadwell.     From  the  line  of   streets,  comprising   Milk   Yard, 
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Lower   Turning,   and    Brewhouse   Yard    there    ran   (until   the         Rex 
making  of  the  last-mentioned  works)  four  streets  to  the  north-   the  London 
ward ;   viz.    Farmer    Street,  Shakspeare's  Walk,  Great   Spring     company. 
Street,  and  Fox's  Lane,  giving  access  to  carriages  and  liorse 
and  foot  passengers,  by  various  lines  (described  in  the  case  and 
in  a  plan  annexed)  from  Star  Street,  and  the  premises  now  in 
question,  to  New  Gravel  Lane  on  the  west,  and  Shadwell  High 
Street   on   the   north.      Star   Street   was   a   much   frequented 
thoroughfare  from  Shadwell  High  Street,  southward,  to  Wapping 
Wall  and  the  Thames. 

The  London  Dock  Company,  in  pursuance  of  the  last-mentioned 
Act,  purchased  lands  and  a  great  number  of  houses  and  buildings, 
which  they  pulled  down  ;  and  made  a  new  entrance  to  their  docks, 
consisting  of  a  cut  with  locks  and  other  works.  The  cut  ran  from 
east  to  west,  to  the  north  of  Milk  Yard  and  Lower  Turning,  and 
parallel  to  them  (i),  passing  opposite  to  the  premises  now  in 
question.  It  was  enclosed  by  a  paling  which  ran  at  the  average 
distance  of  twenty-two  feet  from  the  north  side  of  those  premises. 
The  houses  forming  the  north  side  of  Milk  Yard  and  of  Lower 
Turning  had  been  pulled  down  by  the  Company,  in  execution 
of  Stat.  39  &  40  Geo.  IIL  c.  47,  before  1813 :  the  paling  stood  in 
part  upon  the  ground  thus  left  vacant.  Two  bridges  were  made 
over  the  cut,  at  New  Gravel  Lane  and  Fox's  Lane,  and  at 
distances  (as  appeared  by  the  plan)  of  300  or  400  feet,  east  and 
west  of  the  ''  Wheat-sheaf." 

The  consequences  of  these  alterations  were  stated  as  follows :  [  168  ] 
That  the  premises  in  question  were  now  confined  to  only  one 
approach  from  the  north  by  New  Gravel  Lane  ;  that  the  Company 
had,  in  effect,  stopped  up  Farmer  Street,  Shakspeare's  Walk, 
and  Great  Spring  Street  at  their  southern  extremities,  and 
Lower  Turning  at  the  east  (those  streets  being  intercepted,  at 
the  points  mentioned,  by  the  cut  and  paling) ;  and  that,  by 
reason  thereof,  the  occupiers  of  the  premises  in  question  could 
not  pass  from  Star  Street  along  Shakspeare's  Walk,  or  get  into 
Farmer  Street  or  Great  Spring  Street,  or  approach  Shadwell 

(!)  It  did  not  coDtinue  in  a  parallel      paling  after-mentioned  cut  off  the 
line  to  Lower  Turning,  but  made  a      line  of  that  street  ou  the  e^istward, 
bend  to  the  south  esifit,  ro  that  the 
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Rex  High  Street  through  any  of  those  streets,  without  taking  a 
The  Londou  circuitous  route  by  one  of  the  above-mentioned  bridges.  And 
Comf^'nt  ^^^^'  ^  consequence  of  the  pulling  down  of  houses  and  buildings 
under  the  present  Act,  and  the  destruction  of  streets,  courts, 
lanes,  and  allies,  the  said  Ann  Lammiman,  as  the  occupier  of 
the  said  public  house  and  premises,  **  lost  several  customers  who 
were  inhabitants  of  houses  so  pulled  down,  and  in  the  habit  of 
frequenting  the  said  public  house,  and,  by  reason  of  such  pulling 
down  of  houses,  the  neighbourhood  of  Star  Street  is  become  less 
populous  than  it  used  to  be ;  and,  in  consequence  thereof,  and 
of  the  stopping  up  of  Farmer  Street,  Shakspeare's  Walk,  Great 
Spring  Street,  and  Lower  Turning,  as  aforesaid,  and  of  the 
destroying  of  the  said  direct  thoroughfare  through  Shakspeare's 
Walk  and  Lower  Turning,  and  the  indirect  thoroughfares  from 
Farmer  Street,  Great  Spring  Street,  and  Fox's  Lane  to  Star 
Street  aforesaid,  part  of  the  casual  and  local  custom  of  the 
said  public  house  and  premises  has  become  lost  to  the  said 
Ann  Lammiman,  inasmuch  as  no  passengers  from  Farmer 
[  neo  ]  Street,  Shakspeare's  Walk,  Great  Spring  *Street,  and  Fox's 
Lane,  can  now  pass  directly  into  Star  Street;  and  the  passengers 
along  Star  Street  from  the  neighbourhood  to  the  south  of  the 
house  in  question,  towards  the  neighbourhood  to  the  north 
of  the  house  in  question,  and  vice  versa,  have  become  much 
less  numerous,  and  by  these  means  the  profits  of  the  business 
carried  on  by  the  said  Ann  Lammiman  at  the  said  pubUc 
house  and  premises  have  been  diminished,  and  the  good- 
will of  the  trade  or  business  lessened  in  value,  and  the 
pecuniary  value  of  the  said  premises,  either  to  sell  or  to  let 
as  a  public  house  or  shop  (but  not  as  a  private  residence), 
is  also  less."  The  works  in  question  were  necessary  for 
the  purposes  of  the  Act,  and  had  been  carefully  and 
properly  done. 

If  the  Court  should  be  of  opinion  that  the  injuries  above- 
mentioned,  or  any  of  them,  entitled  the  owners  and  occupier  of 
the  said  public  house  and  premises  to  compensation  under  stat. 
9  Geo.  IV.  c.  cxvi.  s.  89,  or  any  other  of  the  provisions  of  the 
said  Acts,  a  peremptory  mandamus  was  to  issue ;  otherwise  the  rule 
to  be  discharged.     The  case  was  argued  in  last  Easter  Term. 


TOL.  XLiv.]     18S6.     K.  B.     5  AD.  &  EL.  169—178.  898 

KeUyy  for  the  claimants.     *     *     *  rbx 

r. 

Sir  F.  Pollock,  contra.     *     «     *  Do^J^ 

Company. 
JCeH^,  in  reply.     ♦     ♦     *  [172] 

[175] 

LoBD  Dbnman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  (1) :        [  177  ] 

The  question  raised  on  this  return  is,  whether  the  Company, 
in  making  certain  works  authorised  by  the  9  Geo.  IV.  c.  cxvi., 
are  made  liable  by  the  89th  section  of  that  Act  to  compensate 
the  complainants  for  the  consequential  injury  resulting  therefrom 
to  their  property. 

Before  adverting  to  the  words  of  the  clause,  it  is  proper 
to  state  distinctly  the  injurious  consequences  alleged  to  have 
arisen  from  the  acts  of  the  Company.  These  are  the  destruction 
of  neighbourhood  by  the  formation  of  the  basin  and  cut  on 
ground  before  covered  by  houses,  and  the  stopping  up  of 
several  public  thoroughfares,  which  gave  a  direct  passage  to 
and  from  and  by  the  house  in  question.  By  these  acts  the 
case  finds  that  the  direct  and  casual  custom  of  the  premises 
is  diminished,  and  their  pecuniary  value  to  sell  or  to  let,  as 
a  public  house  or  shop,  but  not  as  a  private  house,  is  less. 

The  89th  section  is  as  follows.     (His  Lordship  then  read  it.) 

The  question  upon  these  words  is,  Have  the  Company,  by  the 
making  of  the  cut,  sluice,  bridge,  road,  or  other  work,  injured 
the  complainants  in  their  estate  or  interest  in  these  premises  ? 
In  the  argument  for  the  affirmative,  much  stress  was  not  laid 
upon  the  loss  of  neighbourhood ;  indeed,  it  is  clear  that  the 
Company,  having  become  the  lawful  proprietors  of  the  site, 
had  full  power  to  pull  down  the  houses,  to  keep  it  uninhabited, 
or  turn  it  to  any  use  not  a  nuisance  to  the  public  or  to 
individuals,  which  yet  might  deprive  the  tradesman  in  the 
vicinity  of  many  advantageous  customers.  It  was  conceded 
also  that  an  injury  merely  *to  the  good-will  of  the  premises  [  •ns  ] 
as  a  public  house  was  not,  as  a  substantive  injury,  within  the 
words  of  the  section ;  but  it  was  alleged  that  the  stopping 
up  of  any  public  way,  by  which  the  owner  or  occupier,  or  his 
customers,  local  or  casual,  had  the  most  convenient  and  direct 
(1)  Lord  DenmaD,  Cb.  J.,  Littledale,  Patteson,  and  Coleridge,  JJ. 
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Rkx  communication  with  his  house,  and  the  compelling  them  to 
The  London  go  by  a  circuitous,  or  less  convenient  route,  was  an  injury 
coM^NY.  *^  ^^^^  owner  or  occupier  in  his  estate  and  interest  in  such 
house;  and,  that  being  so,  the  amounts  of  the  usual  resort 
before  and  since  the  act  of  stopping,  might  be  considered  as 
showing  the  qtuintnm  of  damage  sustained.  In  support  of  this 
argument,  the  case  of  Wilkes  v.  Hnnfferford  Market  Company  (i) 
was  relied  on. 

We  see  no  ground  to  impeach  the  authority  of  that  case  ;  but 
it  has  no  bearing  on  the  present.  There  the  act  producing 
the  injury  was  unauthorised  by  any  statute  for  the  period 
complained  of ;  it  was  a  public  nuisance,  which  might  have 
been  indicted  ;  and  that  was  the  difficulty  cast  upon  the  plaintiff, 
to  which  a  sufficient  answer  was  given  by  shewing  that  the 
specific  injury  of  which  he  complained  was  one  felt  by  him 
alone,  and  beyond  the  common  and  public  nuisance.  Here 
the  act  is  in  its  full  extent  authorised ;  there  is  no  public 
nuisance;  and,  if  the  injury  by  loss  of  trade  be  put  out  of 
the  question,  there  is  no  private  inconvenience  sustained  beyond 
the  public.  It  is  distinctly  stated  that  it  is  only  *'  to  sell  or  to 
let  as  a  public  house  or  shop,"  in  other  words,  in  respect  of  its 
good-will,  that  the  pecuniary  value  of  the  house  is  diminished. 

We  must,  however,  decide  this  question  on  the  words  of 
[  •179  ]  *the  section,  calling  in  aid  of  course  the  other  provisions  of 
the  Act.  And,  so  considering  it,  we  are  of  opinion  that  the 
case  of  the  complainants  is  not  brought  within  any  reasonable 
construction  of  the  section.  The  inconvenience  they  complain 
of  is  not  only  one  common  in  a  greater  or  less  degree  to  every 
inhabitant  in  the  neighbourhood,  but  it  is  the  necessary  con- 
sequence of  the  lawful  act  done  by  the  Company.  It  was 
impossible  to  make  the  basin  and  cut,  which  it  was  the  very 
object  of  the  statute  to  enable  the  Company  to  make,  without 
destroying  the  neighbourhood,  and  stopping  up  these  thorough- 
fares. This  necessary  consequence  must  have  been  foreseen; 
and,  if  it  had  been  intended  to  give  any  compensation  for  it, 
considering  its  very  large  and  indefinite  extent,  it  is  hardly 
to  be  conceived  that  language  should  have  been  used  so 
(1)  2  Bing.  N.  C.  281, 
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hypothetical,  and  so  vague  in   its  meaning,  as  the  language         Ri*^ 
of   the    eighty-ninth    section    would    be,   if    extended    as    the  the  London 
argument  of  Mr.  Kelly  requires.  Company 

But  the  language  of  the  section  is  apt,  and  its  hypothetical 
form  proper,  if  we  read  it  as  intended  to  provide  for  the  con- 
tingent and  unforeseen,  but  direct  injury,  which  might  or  might 
not  be  occasioned  by  some  positive  act  of  the  Company,  as  if  by 
their  cut,  or  bridge,  or  any  other  work,  they  had  weakened  the 
foundation,  darkened  the  lights,  stopped  the  drains,  or  done  any 
similar  injury  to  the  houses,  lands,  or  hereditaments  of  any 
person  having  an  estate  or  interest  not  less  than  a  tenancy 
from  year  to  year,  the  object  of  which  limitation  plainly  appears 
to  have  been  to  exclude  the  vexatious  claims  likely  to  be 
made  by  persons  having  no  permanent  interest,  on  account 
of  trifling  *inconveniences  which  might  be  sustained  in  the  [  'i^o  ] 
progress  of  the  works. 

Upon  the  whole  we  are  of  opinion   that  the  claim  cannot 
be  sustained,  and  that  the  return  to  the  inandarmcs  is  sufficient. 

Rule  disclmrged. 


BEX  V.  The  INHABITANTS  of  SOUETON  (1).  i8»«- 

^    '  May  28. 

(5  Add.  &  Ellis,  180—190;  S.  C.  6  N.  &  M.  575;  2  H.  &  W.  209;  5  L.  J.  

(N.  S.)  M.  C.  100.)  [  180  ] 

Neither  husband  nor  wife  can  be  examined  for  the  purpose  of  proving 
non-access  during  marriage. 

Nor  can  either  be  examined  as  to  any  collateral  fact,  for  the  purpose 
of  proving  non-access.  As,  that  the  husband,  at  a  particular  time,  lived 
at  a  distance  from  his  wife,  and  cohabited  with  another  woman. 

On  appeal  against  an  order  of  two  justices,  whereby  Ann 
Tickle  Soper,  spinster,  was  removed  from  the  parish  of  Lamerton 
in  the  county  of  Devon  to  the  parish  of  Sourton  in  the  same 
county,  the  Sessions  confirmed  the  order,^  subject  to  the  opinion 
of  this  Court  on  a  case  which  was  stated  as  follows  : 

The  respondents  proved  the  birth  of  the  pauper,  twenty-five 
years  ago,  in  Sourton,  and  there  rested  their  case.  The 
appellants  called  John  Tickle,  who  proved  that  he  had  been 
married  to   the  pauper*s  mother  in   Sourton,  seven  or  eight 

(I)  Comparo  The  Aylaf<rrd  Peerage  case  (H.  L.  1885)  11  App.  Cas.  1.— E.  C. 
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Rbx  years  before  the  pauper  was  born;  which  was  further  proved 
The  Inhabi-  by  an  examined  copy  of  the  marriage  register :  he  then  proved 
SouBTo^  that  he  had  since  gained  a  settlement  by  renting  a  tenement, 
which  he  had  occupied  about  twenty-five  years,  at  Clifton. 
The  respondents  relied  on  proving  the  non-access  of  Tickle 
and  his  wife,  and  thereby  the  illegitimacy  of  the  pauper. 
They  called  one  Soper;  and,  partly  from  his  evidence,  and 
partly  from  the  cross-examination  of  John  Tickle,  the  Sessions 
found  the  following  facts :  That  the  mother's  general  residence 
[  *i8i  ]  for  a  year  previous  to  the  *birth  of  the  pauper  was  in  Sourton ; 
that  the  pauper  went  by  the  name  of  Ann  Tickle,  though  she 
was  called  Ann  Tickle  Soper  in  the  order  of  removal ;  that 
Tickle  had  removed  from  Sourton  to  Clifton  (a  hundred  miles 
distant)  about  five  years  before  the  pauper's  birth  ;  and  that 
his  general  residence  from  that  period  to  the  present  had 
been  at  the  latter  place.  It  further  appeared,  from  the  cross- 
examination  of  Tickle,  that  during  his  residence  at  Clifton 
he  had  been  living  in  incestuous  intercourse  with  his  wife's 
sister,  who  had  borne  him  children.  The  Sessions  were  satisfied 
with  the  proof  of  non-access,  if  they  were  right  in  admitting 
the  evidence  of  Tickle,  without  which  they  had  not  sufficient 
grounds  to  find  the  fact  of  non-access.  If  that  evidence  was 
inadmissible,  the  order  was  to  be  quashed ;  if  it  was  admissible, 
the  order  was  to  be  confirmed. 

Praedy  in  support  of  the  order  of  Sessions  (i) : 

It  has  been  said  that,  in  a  case  of  disputed  legitimacy,  the 
fact  of  non-access  shall  not  be  proved  by  the  husband  or  wife : 
but  there  is  no  authority  to  shew  that  a  husband  may  not  prove 
facts  tending  to  establish  non-access.  It  is  not  shewn  that  the 
witness  Tickle  did  more  in  this  case.  The  Sessions  drew  their 
inference  from  all  the  facts  brought  before  them. 

(Lord  Denman,  Ch.  J. :  They  do  not  profess  to  set  out  all 
his  statement;  and  there  does  not  appear  to  have  been  any 
thing  from  which  they  could  infer  the  fact  of  non-access, 
unless  it  was  distinctly  stated  in  his  evidence ;  for  the  husband 

(1)  The  argument  on  this  case  was  begun  May  4th,  but  adjourned. 
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Mid  vriie  were  within  reach  of  one  another  *during  the  time  in         Rex 

fiuestion  (l).)  Thb  Inhabi- 

tants OP 
Although  access  (in  the  sense  of  sexual  intercourse)  might  Souhton. 
be  presumed  from  that  circumstance,  the  Sessions  were  at 
liberty  to  form  their  conclusion  from  all  the  facts.  The  opinion 
delivered  by  the  Judges  in  the  Banbury  Peerage  case  (2)  was 
that  the  proof,  to  refute  evidence  of  access,  must  be  regulated 
by  the  same  principles  which  are  applicable  to  the  establishment 
of  any  other  fact ;  and  that  it  was  to  be  left  to  the  jury,  upon 
such  proof,  whether  or  not  the  husband  was  the  father  of 
the  child.  In  Goodright  d.  Tompaon  v.  Saul  (3)  the  Court 
thought  that  a  child  born  in  wedlock  might  be  proved  illegiti- 
mate by  circumstances  which  fell  short  of  demonstrating  that 
the  husband  could  not  have  had  access.  Here,  Tickle  stated 
only  facts  which  might  lead  the  Court  to  the  conclusion  of 
non-access;  and  the  question  is,  whether  they  were  at  liberty 
to  attend  to  anything  that  he  proved.  The  reason  which  has 
been  alleged  for  excluding  any  evidence  of  the  wife  on  this 
subject,  namely,  that  she  shall  not  bastardize  her  own  issue, 
does  not  apply  to  the  husband ;  since  the  issue,  if  a  bastard, 
is  not  his.  But  the  limit  of  the  rule,  as  to  either  party,  must 
be,  that,  where  access  might,  in  an  ordinary  case,  be  presumed, 
such  party  shall  not  be  allowed  to  state  directly  that  none  took 
place. 

(Patteson,  J. :   You  would  have  allowed  the  husband  here 
to  say  that,  during  a  certain  period,  he  n§ver  left  Clifton,  and 
the  wife  to  say  that,  during  the  same  time,  *she  never  went       [  •183  ] 
oat  of  Sourton.     But  that  is  direct  proof  of  non-access.) 

The  general  rule  must  be,  that  each  party  may  prove  facts  from 
which  non-access  may  be  presumed;  and  the  Sessions,  or  jury, 
may  infer  it  or  not  as  they  think  proper.  It  has  been  decided, 
where  legitimacy  was  in  question,  that  the  reputed  husband  or  wife 

(I)  Crowder,  who  opposed  the  order  (2)  2  Selw.  N.  P.  749,  750,  8th  ed. 

of  Sessions,  admitted,  at  a  subsequent  Le  Marchanfs  Case  of  the  Barony  of 

period  of  the  argument,  that  the  ques-  Gardner,  Appendix,  Note  (E),  pp.  433 

tion  as  to  non-access  was  not  put  — 136. 

dinctly  to  the  witness.  (3)  2  B.  B.  409  (4  T.  B.  356). 
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Rex         might,  on  some  points,  give  evidence  for  or  against  it.     Either 

V, 


TANT8  OP 
SOURTON. 


The  Inhabi-  Diaj  prove  the  supposed  marriage  invalid  :  Rex  v.  Bramley  (i), 
Standen  v.  Standen  (2) ;  and  in  the  latter  case,  where,  after 
evidence  given  by  the  husband  to  impeach  the  marriage,  the 
jury  found  for  the  party  whose  title  depended  on  its  validity, 
Lord  Thurlow,  who  had  directed  the  issue  to  try  that  fact, 
was  dissatisfied  with  the  verdict :  Standen  v.  Edwards  (s).  Lord 
Mansfield  lays  it  down,  in  Goodright  d.  Stevens  v.  Moss  (4), 
as  "a  rule,  founded  in  decency,  morality,  and  policy,  that" 
the  father  and  mother  ''shall  not  be  permitted  to  say  after 
marriage,  that  they  have  had  no  connection,  and  therefore 
that  the  offspring  is  spurious;  more  especially  the  mother, 
who  is  the  offending  party."  There  is  no  authority,  except 
such  as  this  dictum  may  furnish,  for  excluding  the  testimony 
of  the  father ;  and  clearly  the  rule  of  decency  does  not  prevent 
either  party  from  proving  facts  from  which  non-intercourse 
may  be  inferred.  In  Rex  v.  Bedel  {5),  though  it  was  agreed 
that  the  wife  ought  not  to  have  been  allowed  to  prove  the  very 
fact  of  non-access,  it  is  nowhere  laid  down  that  her  evidence 
was  not  to  any  extent  admissible.  In  Rex  v.  Reading  (6)  it 
[  •184  ]  was  held  *that  the  wife's  evidence  was  not  admissible  to  prove 
the  non-access  of  her  husband,  though  she  might  prove  an 
intercourse  between  herself  and  another  man,  such  intercourse 
being  a  fact  within  her  own  particular  knowledge,  and  probably 
not  capable  of  being  established  by  other  evidence.  In  the  same 
manner  Tickle  might  be  admitted  in  the  present  case  to  prove 
the  intercourse  bet\^een  himself  and  his  wife's  sister,  even 
though  he  might  not  be  at  liberty  to  prove  that  he  had  no 
access  to  his  wife. 

(Patteson,  J. :  The  proof  of  intercourse  with  the  sister  shewed 
merely  an  access  to  a  woman  having  no  relation  to  the  child 
whose  legitimacy  was  in  question  :  the  connection  proved  by 
the  wife  in  Rex  v.  Reading  (6)  was  with  a  man  who  might  have 
been  the  father  of  her  child.) 

(1)  6  T.  E.  330.  (5)  Ca.  temp.  Hardw.  K.  B.  379. 

(2)  1  Peake,  45.  (6)  Ca.  temp.  Hardw.  K.  B.  79. 

(3)  1  Ves.  Jr.  133.  See  Bull.  N.  P.  413;  7?rjr  v.  Luffe, 

(4)  2  Gowp.  594.  9  B.  B.  at  p.  408,  n.  (8  East,  196,  n.}. 
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That  was  not  neceBsarily  the  reason  for  admitting  her  evidence.  Rex 

The  fact  proved  by  her  might  tend  to  shew  that  she  was  a  theIn'habi- 
woman  of  ill  fame,  and  that  the  access  of  her  husband  at  the      sourton 
time  in  question  was  therefore  less  probable. 

In  Pendrell  v.  Penclrell{i),  as  stated  in  Bull.  N.  P.  118, 
''Lord  Raymond  would  not  suffer  the  wife's  declaration,  that 
she  should  not  know  her  husband  by  sight,  SiC.  to  be  given 
in  evidence,  till  after  she  had  been  produced  on  the  other 
side ;  the  fact  of  the  marriage  not  being  disputed,  but  only 
the  legitimacy.  In  the  same  case  the  Chief  Justice  admitted 
evidence  to  be  given  of  the  mother's  being  a  woman  of  ill  fame. 
The  declarations  of  the  wife  without  oath  were  properly  rejected 
in  that  case,  because  they  were  not  the  best  evidence.  The 
husband  was  dead,  and  she  might  be  ^examined.  Strange  says,  [  *i8o  j 
that  the  Chief  Justice  would  not  allow  the  wife's  declarations 
to  be  given  in  evidence,  till  she  had  been  called,  and  denied 
them  on  cross-examination.  After  that  they  were  evidence 
to  impeach  her  credit.  The  reason  here  given,  viz.,  *  because 
the  fact  of  the  marriage  was  not  disputed,  but  only  the  legiti- 
macy,' is  not  mentioned  in  Strange."  In  the  present  instance. 
Tickle  was  called  to  support  the  prima  facie  case  of  legitimacy  ; 
then,  on  cross-examination,  certain  facts  were  drawn  from  him 
(like  the  evidence  to  contradict  the  woman  in  Pendrell  v. 
Pendrell  (1))  tending  to  impugn  the  legitimacy.  He  was  clearly 
a  good  witness  to  prove  the  child  legitimate,  or  at  least  born 
in  wedlock ;  and,  upon  his  giving  such  evidence,  the  respondents 
were  entitled  to  cross-examine  upon  it,  and  could  not  be  pre- 
vented from  asking  (not,  perhaps,  in  direct  terms  whether  he 
had  had  access  to  his  wife  at  a  particular  time,  but)  whether 
he  was  not,  at  that  time,  a  hundred  miles  distant.  Suppose, 
in  any  other  case,  a  witness  were  asked  a  question  in  the  course 
of  examination ;  could  he  decline  answering  it,  on  the  ground 
that  he  might  be  asked  something  in  cross-examination  which 
would  tend  to  bastardize  his  child  by  shewing  that  he  was 
absent  when  the  child  was  begotten? 

(Lord  Denman,  Ch.  J. :    If  the  witness  were  bond  fide  called 
(1)  2  Stra.  925. 
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Hex         with  a  view  to   some  distinct  point  in  the  cause,   the  case 
The  iNHABi-  might  be  different ;  but  here  it  does  not  appear  how  the  evidence 
souKTON.     could  he  relevant,  unless   with   reference   to  the  question   of 
access.) 

In  the  cases  where  evidence  by  the  wife  has  been  objected  to, 
the  objection  has  been,  that  the  illegitimacy  ought  not  to  be 
[*18^]  established  by  her  testimony  alone.  In*  Rex  v.  Reading  {i)  it 
is  said  that  the  wife  is  not  competent  "to  prove  the  whole 
fact ; "  and  the  orders  of  Sessions  are  held  to  be  faulty, 
because  **the  wife  is  the  only  evidence  to  prove  the  absence 
and  want  of  access  of  her  husband.*'  So  in  Rex  v.  Rook  (2) 
it  is  said  that  a  wife  "shall  not  be  admitted  to  prove  that 
her  husband  had  no  access,  because  that  may  be  proved  by 
other  persons,  and  an  order  of  bastardy  could  not  therefore 
be  made  upon  her  oath  alone.'*  And  in  Goodright  d.  Stevens 
V.  Mo88  (3)  it  was  held  to  be  quite  clear  that  the  mother  might 
be  examined  as  to  the  time  of  the  birth,  though  her  evidence 
on  that  subject  tended  directly  to  bastardize  the  issue:  the 
rule  of  decency  and  morality,  afterwards  laid  down,  is  confined 
to  the  fact  of  connection :  collateral  circumstances  may  be 
proved  by  either  parent.  There  could  not  be  any  objection 
to  Tickle's  proving  his  absence  from  Sourton  at  a  certain 
period,  though,  when  coupled  with  proof  as  to  the  birth  of 
the  child,  it  afforded  proof  of  non-access  by  him  at  the  time 
when  the  child  was  begotten. 

(Patteson,  J. :  It  will  not  be  disputed  that  the  parents  may 
bastardize  their  issue  by  any  evidence  except  of  non-access.) 

In  Rex  V.  Lvjfe(4),  where  an  order  of  justices  was  made  con- 
cerning a  bastard  child,  born  July  13th,  1806,  of  Mary  Taylor, 
and  the  order  stated  that  it  appeared  to  the  justices,  "  upon  the 
oath  of  the  said  Mary  Taylor,  as  otherwise,"  that  she  had  not 
had  access  to  her  husband  from  April,  1804,  till  June,  1806, 
this  Court  held  the  order  maintainable  on  the  supposition  that 

(1)  Ca.  temp.  Hardw.  K.  B.  82.  (2)  1  Wils.  340. 

See  Bull.  N.  P.  113;  i^jr  v.  Lvffe,  (3)  2  Cowp.  591. 

9  B.  E.  408,  n.  (8  East,  196,  w.).  (4)  9  R.  E.  406  (8  East,  193). 
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Mary  Taylor  was  not  the  only  witness  ♦called,  and  that  she  was         Rbx 
examined  "  only  as  to  those  facts  which  she  was  competent  to  thb  Inhabi- 
prove."     In  the  subsequent  case  of  Rex  v.  Inhabitants  of  Kea  (i),      Iq^I^q^ 
which  may  be  cited  on  the  other  side,  it  would  seem  that  the       [  •i87  | 
wife's  evidence  (the  reception  of  which  was  held  to  vitiate  the 
order  of  Sessions)  went  to  the  very  fact  of  non-access.     Here, 
the  whole  of  Tickle's  evidence,  as  stated  in  the  case,  would  not, 
by  itself,  have  demonstrated  that  fact. 

There  is  a  recognised  distinction  between  evidence  proving 
a  fact,  and  evidence  tending  to  prove  it.  It  was  held  in  Rex 
V.  Inhabitants  of  Clivif/er  (2)  that  a  wife  could  not  give  testimony 
even  tending  to  criminate  her  husband ;  but  that  doctrine  was 
questioned  in  Rex  v.  All  Saints,  WorccHter  {^)  ;  and  in  Rex  v. 
Inhabitants  of  Bathivick  (4)  it  was  held  that  the  tendency  to 
criminate  is  no  objection  to  the  wife's  evidence  where  there 
is  no  direct  charge  or  proceeding  against  the  husband.  The 
wife,  according  to  that  case,  might,  on  the  trial  of  an  appeal, 
give  evidence  tending  to  shew  that  her  husband  had  been 
guilty  of  bigamy;  for  neither  her  statement  at  the  Sessions, 
nor  the  decision  there,  could  have  been  received  in  support  of 
an  indictment  against  him  for  that  crime. 

Crou'der,  contra,  was  stopped  by  the  Court. 

Lord  Denman,  Ch.  J. : 

It  is  desirable  to  shew,  in  a  case  of  such  importance  as  this, 
that  we  adhere  to  the  old  rule  of  law,  without  any  doubt.  The 
rule,  cited  in  2  Starkie  on  Evidence,  p.  139,  note  (x),  (2nd  ed.), 
from  Goodright  *d.  Stevens  v.  Moss  (5)  (supported  also  by  Rex  v.  [  'iss  ] 
Inhabitants  of  Kea  (1),  cited  in  the  same  note),  is  that  parties 
shall  not  be  permitted  after  marriage  to  say  that  they  had  no 
connection.  Then,  it  being  clear  and  indisputable  law  that,  for 
the  purpose  of  proving  non-access,  neither  husband  nor  wife  can 

(1)  10  R  R.  448  (11  East,  132).  (3)  6  M.  &  S.  194. 

(2)  2  T.  E.  263.    Littledale  and  (4)  36    R.   R.   690  (2    B.    &  Ad. 
OoLERiDOE,  JJ.,  referred  to  Hood's      639). 

case,  1  Moody,  C.  C.  281,  and  Smith's         (5)  2  Cowp.  591. 
case,  Ibid.  289. 

R.R.— VOL.  XLIV.  26 


402  1886.     K.  B.     5  AD.  &  EL.   188—189.  ^r.r. 

Rvx  be  a  witness,  the  question  is  whether  the  circumstances  of  the 
Thb  Inhabi-  present  case  bring  it  within  that  rule.  I  wish  the  statement  sent 
SouRToir  ^P  ^^  ^®  ^^^  ^^^^  clearer ;  but  it  is  impossible  not  to  see  that  the 
husband,  being  called  for  a  different  purpose,  was  cross-examined 
directly  for  the  purpose  of  proving  non-access.  It  is  not  necessary 
to  say  that,  if  he  had  been  asked  the  questions  that  were  put  to 
him  with  a  different  object,  the  answers  would  not  have  been 
evidence :  but,  when  he  was  asked  where  he  lived  at  a  particular 
time,  with  the  avowed  purpose  of  proving  the  fact  of  non-access, 
the  rule  prohibiting  such  inquiry  became  applicable.  The  Sessions 
have  expressly  said  that  they  are  satisfied  with  the  proof  of  non- 
access  if  they  were  right  in  admitting  Tickle's  evidence,  without 
which  it  was  not  sufficiently  proved.  They  have,  therefore, 
admitted  the  husband  to  prove  what,  by  a  rule  of  law,  clear 
and  undoubted  and  of  obvious  public  utility,  they  could  not 
receive  as  evidence  from  him.  The  order  of  Sessions  must  be 
quashed. 

LiTTLBDALB,  J.  : 

I  agree  in  the  rule  cited  in  2  Starkie  on  Evidence,  from 
Good  right  d.  Stevens  v.  Mo88  (i),  that  neither  the  wife  nor  the 
husband  ought  to  be  admitted  to  prove  non-access.  It  may  be 
a  question  whether  the  rule,  as  laid  down,  goes  to  anything 
more  than  the  case  of  a  party  being  put  into  the  witness-box 
[  *189  ]  and  distinctly  asked  the  question.  But  I  think  that  it  *does 
extend  farther,  and  excludes  all  questions  which  have  a  ten- 
dency to  prove  access  or  non-access.  Suppose,  in  a  dispute 
respecting  legitimacy,  it  were  an  issue  directed  by  the  Court 
of  Chancery,  whether  the  husband  and  wife  had  or  had  not 
access  to  each  other  at  such  a  time :  I  should  say  that 
neither  of  them  could  answer  any  question  having  a  tendency 
to  prove  the  negative  or  affirmative  of  that  single  issue.  Here, 
the  question  was  as  to  residence ;  but  the  avowed  object  was 
to  prove  non-access.  It  is  not  stated  that  the  evidence  was 
material  for  any  other  purpose ;  and  the  Sessions  say  that 
they  are  satisfied  with  the  proof  of  non-access  if  Tickle's 
evidence   was   rightly   received.      I   give   my  opinion    on    the 

(1)  2  Cowp.  591. 
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ground  that  the  object  of  the  cross- examination  was  to  prove         Rrx 
non-access ;  and  I  think  that  the  evidence  was  as  much  inad-  the  Inhabi. 
missible  as  if  the  question  had  been  put,  whether  or  not  the      soubton 
parties  had  had  any  connection. 

Pattbson,  J. : 

It  is  much  to  be  regretted  that  this  case  is  stated  so  as  to 
render  it  difficult  to  say  what  the  Sessions  meant  to  submit. 
It  seems,  however,  that  they  meant  to  ask,  whether  the  evidence 
of  Tickle  was  admissible  for  the  particular  purpose  of  proving 
non-access.  For  some  purposes  it  was  no  doubt  admissible. 
In  this,  as  in  most  settlement  cases,  there  were  many  issues : 
on  the  marriage ;  on  the  birth ;  on  Tickle's  settlement  elsewhere 
than  at  Sourton.  Upon  his  examination  in  chief,  he  proved 
that  he  had  rented  a  tenement  at  Clifton  for  twenty-five  years. 
That  was  legitimate  proof  by  him  of  a  fact  in  the  appellant's 
case.  But  then  he  was  cross-examined ;  and,  the  question  of 
access  being  distinctly  raised,  he  was  |isked  questions  tending 
directly  to  prove  the  want  of  access.  It  is  trifling  to  say  that 
all  inquiries  *may  be  made  of  the  witness,  close  up  to  the  point  [  *vao  ] 
of  access  or  non-access,  so  that,  by  a  variation  of  terms,  the 
direct  question  on  that  subject  be  avoided.  Whether  the 
investigation  arise  upon  an  issue  out  of  Chancery,  or  whether 
it  be  raised  as  it  was  in  the  present  case,  the  question  as  to 
access  is  not  to  be  asked  at  all  in  examining  the  husband  or 
wife.  If  the  witness  here  was  not  examined  with  a  view  to 
this  point,  but  to  one  of  the  other  issues  in  the  case, — and 
something  which  he  stated,  and  which  was  relevant  to  that 
issue,  operated  also  upon  the  question  of  access, — the  Sessions 
ought  to  have  stated  that  to  us. 

Williams,  J. : 

It  would  have  been  desirable  that  this  case  should  have  been 
sent  back  to  be  more  fully  stated.  But  from  the  statement 
of  the  Sessions  that,  without  Tickle's  evidence,  they  had  not 
sufficient  grounds  to  find  non-access,  I  conclude  that  he  was 
examined  with  the  intent  of  proving  that  fact  by  his  evidence. 
And  then  it  results  from  all  the  authorities,  beginning  with 

26—2 
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Rbx         Rex  V.  Reading  (i)   (except  so  far  as  a  doubt  is  thrown  upon 

The  Inhabi-  i*  ^^  Mr.  Nolan's  treatise  (2)  ),  that  non-access  is  a  fact  not 

to  be  proved  by  the  husband  or  wife.     As,  therefore,  Tickle's 

evidence  was  received  with  a  view  to  the  proof  of  that  fact, 

it  was  inadmissible. 

Order  of  Sessions  quashed,  ■ 


TANT8  OP 
SOUBTON. 


1836.  WILLIAMS  V.  GIBBS  (3). 

(5  Adol.  &  Ellis,  208—212  ;  S.  C.  6  N.  &  M.  788 ;  2  H.  &  W.  241.) 

'-        J  In  an  action  brought  in  an  inferior  Court,  in  Wales,  upon  a  conctssit 

solctre^  though  the  declaration  (according  to  the  usage  of  such  CJourt) 
state  merely  a  promise  and  not  a  consideration,  the  plaintiff  must  prove 
a  consideration  arising  within  the  jurisdiction. 

It  is  not  sufEcient  to  prove  that  the  defendant  promised  to  pay  within 
the  jurisdiction,  unless  it  appear  that  the  promise  was  made  upon  an 
account  stated,  or  other  consideration  arising,  there. 

Case  against  an  attorney  for  negligence.  The  declaration 
stated  that  plaintiff  retained  defendant  to  recover  from  one 
David  Edward  a  debt 'of  39/.,  owing  from  him  to  plaintiff  for 
goods  sold  and  delivered  ;  and  that  defendant  did  not  prosecute 
the  business  with  proper  care  and  skill,  but  wrongfully  and 
knowingly  commenced  an  action  for  the  recovery  of  the  said 
sum  in  plaintiff's  name  against  D.  E.,  in  a  certain  Court  which 
had  no  jurisdiction  over  the  said  debt  or  cause  of  action,  viz.  the 
Court  of  the  manor  of  Gower,  the  said  debt  having  arisen  out  of 
the  jurisdiction  of  the  said  Court,  as  defendant  well  knew  ;  and 
that  such  proceedings  were  thereupon  had,  that  afterwards,  to 
wit  &c.,  in  consequence  of  defendant's  negligence,  plaintiff  was 
obliged  to  have,  and  had,  judgment  of  nonsuit  signed  against 
him,  and  was  nonsuited  in  the  said  Court,  &c.  Plea,  Not 
L  '209  ]  guilty  (4).  On  the  trial  before  Williams,  J.,  *at  the  Glamorgan- 
shire Spring  Assizes,  1835,  it  appeared  that  the  former  action 
was   upoQ   a   concessit  solvere  (5),  and   was  commenced  in  the 

(1)  Ca.  temp.  Hardw.  K.  B.  79.  of  London  v.  Cox  (1867)  L.  E.  2  H.  L. 
See  Bull.  N.  P.  113;  Rex  v.  Luffe,  239,  261,36  L.J.  Ex.  225,  231. -R.C. 
9  E.  E.  40S,  w.  (8  East,  196,  n.).  (4)  There  was  another  plea,denying 

(2)  See  1  Nol.  P.  L.  334,  «.  (5),  that  plaintiff  was  nonsuited. 

(ed.  4),  citing  Clerk  v.  Wrighty  1  Bott,  (5)  As  to  which  see  1  Wms.  Saund. 

438,  pi.  496,  6th  ed.  68,  n.  (2),  to  TurbiiPs  case. 

(3)  Cited  by  WiLLES,  J.  in  Mayor 
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Manor  Court  of  Gower ;  that  the  general  issue  was  pleaded  ;  that  Williams 
the  cause  came  on  for  trial  in  that  Court ;  that  the  debt,  which  gibbs. 
the  plaintiff  came  prepared  to  prove,  was  upon  a  score  run  up 
for  beer  at  Swansea,  out  of  the  jurisdiction  of  the  Manor  Court ; 
and  that,  on  the  objection  being  taken  that  no  cause  of  action 
could  be  proved  within  the  jurisdiction,  the  plaintiff  submitted 
to  a  nonsuit  (i).  On  the  trial  of  the  present  cause,  a  witness 
was  called  to  shew  that  the  debtor  had,  within  the  jurisdiction 
of  the  Manor  Court,  made  a  promise  to  pay,  of  which  the 
plaintiff  could  have  given  evidence ;  and  this  was  admitted  on 
behalf  of  the  plaintiff.  The  learned  Judge,  in  summing  up, 
stated  to  the  jury  (among  other  observations)  that  it  was  clear 
that  the  goods  on  which  the  debt  arose  had  been  furnished  out 
of  the  jurisdiction,  and  that  the  defendant  knew  it ;  and  he 
directed  them  to  find  for  the  plaintiff,  if  they  thought  that  the 
defendant  had  been  guilty  of  gross  negligence  in  bringing 
the  action  in  the  Manor  Court  of  Gower  under  those  circum- 
stances, and  in  not  warning  the  plaintiff  of  his  danger,  if  the 
action  was  brought  there  by  his  desire.  The  jury  returned  a 
verdict  for  the  plaintiff,  damages  51. ;  but  leave  was  given  to 
move  to  enter  a  nonsuit,  upon  points  taken  *during  the  trial.  [  •210  ] 
Eram,  in  the  ensuing  Term,  obtained  a  rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside,  and  a  nonsuit  entered,  or  a 
new  trial  had,  on  the  ground,  among  others,  that  no  negligence 
was  proved,  and  that,  the  promise  to  pay  being  laid  in  the 
declaration  to  have  been  made  within  the  jurisdiction,  it  was 
immaterial  where  the  facts  took  place  upon  which  the  promise 
was  founded. 

E.  V.  Williams  and  C  Pmvell  now  shewed  cause,  and 
contended  that  the  defendant  in  this  cause  was  guilty  of  gross 
negligence,  having  commenced  the  action  in  a  Court  where  the 
plaintiff  could  have  no  chance  of  success,  inasmuch  as,  where  a 

(1)  It  was  a  matter  of  dispute,  on  is  unnecessary  to  state  the  discussion 

the  argument  of  this  case,  whether  on  these  points :  the  view  ultimately 

or  not  there  was  any  plea  at  the  time  taken  of  them  b}'  this  Court  was,  that 

of  the  trial  in  the  Manor  Court;  and  a  plea  had  been  put  in,  and  that  the 

whether  the  termination  of  the  cause  plaintiff  had,  in  eifect,  been  nonsuited 

there  was  equivalent  to  a  nonsuit.    It  in  the  Manor  Court. 
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Williams     suit  is  commenced  in  an  inferior  Court,  not  only  the  promise 
GiBBs.       must  have  been  made,  but  the  cause  of  action  must  have  arisen, 
within  the  jurisdiction :  Peacock  v.  Bell  (i). 

John  Evans  and  NichoU,  contra  : 

It  does  not  appear  that  there  was  any  negligence.  The  action 
was  on  a  concessit  solvere,  in  which  it  is  sufficient  to  allege  that 
the  defendant  promised  to  pay.  This  action,  therefore,  was  well 
supported  by  proof  of  such  a  promise  made  within  the  jurisdiction. 
In  Emery  v.  Bartlett  (2)  the  action  was  brought  upon  an  insimul 
computasset;  and  the  declaration  alleged  an  accounting  within 
the  jurisdiction,  but  not  that  the  sums  of  money  were  due  there  ; 
on  which  ground  error  was  brought.  The  Court,  however, 
over-ruled  the  objection,  "because  the  action  was  grounded 
[  *2ii  ]  upon  the  stated  account,  which  was  laid  to  be  ^stated  within  the 
jurisdiction.'*  The  promises  admitted  in  the  present  case  were 
equivalent  to  an  account  stated.  And  the  plea  of  the  general 
issue  traverses  the  fact  of  the  debt  arising  out  of  the  jurisdiction 
within  the  defendant's  knowledge :  Thojnas  v.  Morgan  (3). 

Lord  Denman,  Ch.  J. : 

It  appears  to  me  that  there  was  clearly  a  case  of  negligence. 
Emery  v.  Bartlett  (2)  is  inapplicable.  The  debt,  here,  is  the 
consideration  for  the  promise.  If,  indeed,  anything  like  an 
agreement  to  pay  the  debt,  made  upon  an  inspection  and  settling 
of  the  accounts  between  the  parties,  had  been  proved  to  have 
taken  place,  the  case  would  have  fallen  within  the  principle  of 
Emery  v.  Bartlett  (2)  ;  for  then  the  consideration  for  the  promise 
would  have  been  within  the  jurisdiction.  But  on  concessit  solvere 
we  cannot  infer,  from  a  mere  promise,  a  consideration  for  that 
promise  within  the  jurisdiction. 

LiTTLBDALE,  J.  : 

If  two  parties  meet  and  settle  accounts  within  a  jurisdiction, 
it  is  not  necessary  to  shew  that  any  item  arose  within  the 
jurisdiction  :  the  action  being  on  an  account  stated,  it  is  enough 

(1)  1  Wms.  Saund.  73.  (3)  4  Dowl.  P.  C.  223. 

(2)  2  Ld.  Bay.  1555  ;  2  Stra.  827. 
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if  it  be  stated,  and  the  consequent  promise  to  pay  be   made,      Williams 

within   the   jurisdiction.     My   only   doubt  has   been,   whether        gibbs. 

endence  of  a  promise  to  pay  was  evidence  of  an  account  then 

stated.     But  a  mere  promise  to  pay,  such  as  one  man  might 

make  to  another  whom  he  met  in  the  street,  would  not  be  such 

evidence  ;  though,  if  two  parties  were  heard  talking  over  the 

debt,  and  one  of  them  promising  to  pay  the  *other,  that  might       [  '212  ] 

be  sufficient  evidence  for  the  purpose.     If  the  defendant  did  not 

carry  his  client's  case  as  far  as  this,  he  did  not  bring  it  within 

the  jurisdiction  of  the  inferior  Court. 

Pattbson,  J. : 

The  declaration  in  concessit  solvere,  in  Wales  (though  I  believe 
it  is  otherwise  in  London  (i)),  is  so  general  that  it  does  not  state 
the  consideration  :  of  course,  therefore,  it  will  not  appear  that 
the  consideration  arose  within  the  jurisdiction.  But  there,  as 
elsewhere,  there  must  be  some  consideration  in  fact ;  a  promise 
without  consideration  would  not  support  the  action.  The  con- 
sideration, therefore,  must  be  within  the  jurisdiction.  Emery 
v.  Rardett  (2)  shews  no  more :  there  the  statement  of  account 
was  the  consideration.  To  shew,  therefore,  that  the  action  is 
maintainable,  it  must  be  shewn  that  the  consideration  arose 
within  the  jurisdiction.  That  was  not  proved  here  ;  but  only  a 
promise.  Suppose  a  man  were  heard  to  say  "  I  promise  to  pay," 
is  that  enough  ?  Certainly  not :  it  is  a  nudum  pactum,  unless  he 
was  also  heard  to  say  **  I  owe.*'  The  action  was  therefore  not 
maintainable  in  the  Manor  Court  of  Gower. 

Williams,  J. : 

If  the  party,  at  the  time  of  the  promise,  had  had  documents 

before  him  shewing  the  debt,  that  would  have  been  evidence  of 

an  account  then  stated :  but  the  only  evidence  of  the  consideration 

was,  that  a  debt  had  accrued  in  Swansea. 

Rule  discharged, 

(1)  See  note  (2)  to  TurbUVs  case,  (2)  2  Ld.  Bay.  1555;  2  Stra.  827. 

1  Wms.  Saund.  68. 


+08  1886.     K.  B.    5  AD.  &  EL.  250— '251.  lk-b- 

'83«;  REX  V.  The  INHABITANTS  of  WI8T0W. 

Jurte  1. 
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[  250  ] 

IJy  an  Inclosxiro  Act,  certain  allotments  were  made  to  the  parson,  as  a 

compensation  for  the  unmclosed  glebe  lands  of  his  rectoiy,  and  for  all 
rights  of  common  belonging  to  the  rectory ;  and  it  was  enacted,  that  the 
commissioner  for  inclosure  should  ascertain  the  yearly  value  of  all  the 
tithes  on  the  lands  to  be  inclosed,  and  the  ancient  inclosed  lands,  and 
that  the  tithes  should  be  deemed  equal  in  value  severally  to  one  fifth, 
one  seventh,  and  one  eighth  of  the  annual  net  value  of  different  classes 
of  lands  respectively,  and  a  com  rent  be  assigned  to  the  parson,  equivalent 
to  the  annual  value  of  the  tithes  : 

Held,  that  the  parson  was  rateable  to  the  poor  in  respect  of  such 
com  rent. 

On  appeal  by  the  Reverend  George  Mingaye,  rector  of  the 
parish  of  Wistow,  Huntingdonshire,  against  a  poor  rate  for 
the  said  parish,  wherein  he  was  rated  for  his  corn  rents  or 
composition  for  tithes,  the  Sessions  (January,  1835)  quashed  the 
rate,  subject  to  the  opinion  of  this  Court  upon  the  following  case  : 

Before  1830,  the  appellant  was  entitled,  in  right  of  his  rectory, 
to  the  tithes  of  corn,  grain,  and  hay,  and  all  other  great  and 
small  tithes  arising  within  the  parish  of  Wistow.  On  May  8rd, 
1830,  an  Act  passed,  11  Geo.  IV.  and  1  Will.  IV.  c.  5  (Private), 
for  inclosing  lands  in  the  parish  of  Wistow,  and  for  extinguishing 
the  tithes  therein,  which  Act  was  to  be  considered  as  part  of 
the  case. 

Sect.  25  enacts  that  the  commissioner  for  enclosure,  by  the 
Act  appointed,  **  shall  and  he  is  hereby  required,  within  twelve 
months  next  after  the  passing  of  this  Act,  to  ascertain  and 
distinguish  the  yearly  value  of  all  the  tithes,  and  of  all  moduses, 
[  •251  ]  compositions,  and  other  *payments  (if  any)  in  lieu  of  tithes, 
which  shall  be  arising,  issuing,  or  renewing  out  of  and  from  any 
of  the  said  lands  and  grounds  in  the  said  parish  of  W.  hereby 
directed  to  be  divided,  allotted,  and  inclosed,  and  out  of  and 
from  all  and  every  the  gardens,  orchards,  and  other  ancient 
and  inclosed  lands  and  grounds  in  the  said  parish  of  W.,  and 
due  and  payable  to  the  said  rector ;  and  in  making  such  valuation 
the  tithes  of  all  such  lands  and  grounds  hereby  directed  to  be 
divided,  allotted,  and  inclosed,  and  of  all  the  ancient  and  inclosed 
lands  and  grounds,  (except  the  inclosed  fen  lands  and  grounds,) 
as  shall  be  arable,  shall  be  deemed  equal  in  value  to  one  fifth 
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part  of  the  annual  net  valae  of  the  said  lands  and  grounds ;  and         Bex 

tbe  tithes  of  all  such  inclosed  fen  lands  and  grounds  shall  be  the  Ikhabi- 

deemed  equal  in  value  to  one  seventh  part  of  the  annual  net      wistow^ 

value  of  such  inclosed  fen  lands  and  grounds  ;  and  the  tithes  of 

all  other  lands  and  grounds  in  the  said  parish  shall  be  deemed 

equal  in  value  to  one  eighth  part  of  the  annual  net  value  of  all 

such  other  lands  and  grounds,  after  deducting   the   lands   or 

grounds  set  out  for  roads,   and   the  allotments  hereinbefore 

directed  to  be  set  out  for  the  purposes  of  getting  stone,  chalk, 

gravel,  and  other  materials;  and  the  said  commissioner  shall 

and  he  is  hereby  required  in  the  next  place,*'  "  to  ascertain  what 

has  been  the  average  price  of  a  bushel  (imperial  measure)  of 

good  marketable  wheat  in  the  county  of  Huntingdon  for  the 

period  of  seven  years  next  before  the  passing  of  this  Act,  and 

shall  in  and  by  his  award,  or  by  some  previous  writing  under  his 

hand,  and  to  be  annexed  thereto,  ascertain  and  distinctly  set 

forth  what  quantity  and  how  many  bushels  of  such  wheat  will 

in   his   judgment  be  equal  to   the  annual  value  of    the   said 

tithes ;  and  after  *such  valuation  and  ascertainment,  the  said       [  *252  ] 

commissioner  shall  and  he  is  hereby  required  to  determine  what 

sum  of  money  will  be  equivalent  to  the  value  of  the  quantity  of 

wheat  so  ascertained  by  him  as  aforesaid;  and   such   sum  of 

money  shall  be  charged  and  apportioned  by  the  said  commissioner 

upon  such  lands  and  tenements  of  each  and  every  proprietor, 

and  in  such  manner  as  the  said  commissioner  shall  think  just 

and  equitable ;  and  such  sum  of  money,  when  so  apportioned 

and  charged,  shall  be  issuing  out  of  the  lands  and  tenements 

which  shall  be  charged  therewith  by  the  said  commissioner,  and 

shall  be  paid  and  payable  by  the  person  or  persons  who  for  the 

time   being    shall    be    in*  the  occupation  of  such   lands   and 

tenements  to  the  said  rector  and  his  successors  for  ever,  (unless 

the  same  shall  be  altered  by  the  ways  and  means  hereinafter 

mentioned  and  provided,)  by  four  equal   quarterly  payments, 

(that  is  to  say,)  on,"  &c.,  in  "  every  year,  the  first  payment 

whereof  shall  be  made  on  the  26th  day  of  March  next  after  the 

execution  of  the  said  award,"  or  such  earlier  day  as  shall  be 

directed  by  such  award,  or  previous  writing,  *'  and  the  said  rent 

hereinbefore  made  payable  shall  be  and  is  hereby  declared  to  be 
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Rex         in  lieu  and  full  satisfaction  and  discharge  of  all  and  all  manner 
The  Inhabi-   of  tithes,  both   great   and   small,  moduses,  compositions,  and 

WisTow!^  other  payments  in  lieu  of  tithes,  arising,  growing,  issuing  out  of, 
and  payable  in  respect  of  all  the  homesteads,  gardens,  orchards 
open  and  common  fields,  meadows,  pastures,  commonable  lands 
and  waste  grounds,  ancient  inclosed  lands  and  grounds,  and  all 
other  lands,  tenements,  and  hereditaments  whatsoever  in  the 
said  parish  of  W.  (except  Easter  offerings,  surplice  fees,  and 

[  •253  ]  mortuaries) ;  and  from  and  after  the  *appointment  of  the  said 
rent  as  hereinbefore  provided,  or  at  such  other  time  as  the 
said  commissioner  by  any  writing  under  his  hand  shall  fix  and 
appoint,  all  and  all  manner  of  tithes,  and  all  former  moduses, 
compositions,  and  other  payments  (if  any)  in  lieu  of  tithes, 
within  the  said  parish  of  Wistow,  shall  cease,  determine,  and  be 
for  ever  extinguished  ;  but  in  the  meantime  the  said  rector  and 
his  successors  respectively  shall  be  entitled  to  such  tithes  as  he 
or  they  would  have  been  entitled  to  if  this  Act  had  not  been 
passed*'  (i). 

The  commissioner,  by  writing  under  his  hand  and  seal,  dated 
October  3rd,  1832,  ascertained  and  set  forth  the  quantity  of 
wheat  in  his  judgment  equal  to  the  annual  value  of  the  said 
tithes  (the  quantity  being  estimated  according  to  section  25), 
and  determined  the  sum  of  money  equal  to  the  quantity  of  such 
wheat,  and  thereby  charged  and  apportioned  such  sum  of  money 
upon  the  lands  and  tenements  of  each  and  every  proprietor  in 
the  proportions  set  forth  in  the  schedule  to  such  writing.  And 
he  thereby  directed  and  appointed  the  first  quarterly  payment  of 
such  sums  of  money  or  rent  to  be  made  on  the  25th  of  December 
then  next,  and  fixed  and  appointed  that  all  and  all  manner 
of  tithes,  and  all  former  moduses,  'compositions,  and  other 
payments,  if  any,  in  lieu  of  tithes,  within  the  said  parish,  had 

(1)  Sect.  24  enacts,  *'  that  the  said  ment  of  the  said  commissioiier  be  a 

commissioner  shall  allot  and  award  full  equivalent  and  compensation  for 

unto  and  for  the  rector  of  the  parish  the  uninclosed  glebe  lands  of  the  said 

of  W.  aforesaid  for  the  time  being,  rectory,  and  for  all  rights  of  common 

and  his   successora,   such   share  or  belongingto  the  said  rectory  in,  upon, 

proportion  of  the  lands  by  this  Act  and  over  the  lands  and  grounds  hereby 

authorised  to  be  inclosed,  divided,  directed  to  be  divided,  allotted,  and 

and  allotted,  as  shall  in  the  judg-  inclosed." 
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ceased,  determined,  and  wore  for  ever  extinguished,  at  and  from  Rex 

the   29th    of   September   then  last  past.       The  commissioner's  thb  inhabi- 
♦general  award  was  signed  on  the  17th  of  January,  1833,  the      ^i^tow^ 
previous  writing  of  October  8rd,  1882,  being  annexed  thereto.       [  •254  j 
The  appellant  has  ever  since  been,  and  is  now,  in  receipt  of  the 
amount  of  the  said  corn  rent  in  lieu  of  his  former  tithes,  and, 
in  October,  1884,  was  rated   to   the  poor  in  respect  of  such 
com  rent. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
rector  was  liable  to  be  rated  in  respect  of  such  corn  rent. 

[After  argument :] 

Lord  Denman,  Ch.  J. :  [  268  ] 

I  am  of  opinion  that  the  objection  to  this  order  is  well 
founded.  The  value  of  the  tithe  may  indeed  depend  upon  the 
meaning  of  the  words  used  in  the  statute,  **  annual  net  value 
of  the  said  lands  and  grounds : "  but  it  does  not  follow  that 
it  will  affect  the  question  of  rateability,  whether  the  land  be 
valued  with  or  without  the  deduction  of  the  poor-rate.  I  do 
not  know  whether  the  Legislature,  if  they  had  meant  such  a 
deduction  to  be  made,  would  have  estimated  the  tithe  in  this 
proportion.  But  I  think  it  better  to  rest  the  decision  on  the 
more  general  ground,  by  the  adoption  of  which  we  may  hope 
to  prevent  future  controversy.  The  proper  principle  is  to  be 
found  in  Rex  v.  BoUlero  (1) ;  that,  if  a  sum  of  money  be  given 
to  the  parson,  in  lieu  of  tithes  which  were  rateable,  **  that 
money  will  also  be  rateable,  unless  the  liability  is  taken  away 
by  express  words  in  the  statute."  That  furnishes  a  safe  rule ; 
and,  applying  the  rule  to  the  present  case,  the  corn  rent, 
not  l>eing  expressly  exempted  from  liability,  is  rateable  to 
the  poor. 

LiTTLBDALE,    J.: 

The  question  turns  on  the  expression,  *'  annual  net  value.** 
The  poor-rate  is  to  be  deducted  from  the  gross  value  of  the 
land ;    but   the   parson's   proportion  of   the  net  value  will   be 

(1)  28  B.  R.  330  (4  B.  &  C.  467). 
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Rbx  still  rateable.  Suppose  two  parties  to  occupy  land  of  precisely 
The  Inhabi-  *the  same  quantity  and  quality,  requiring  the  same  expense 
WisTow*  of  cultivation,  but  the  land  of  the  one  being  tithe  free,  and 
[  *2o9  ]  that  of  the  other  not.  In  making  a  poor-rate,  the  occupier 
of  the  tithe  free  land  would  be  assessed  higher  than  the 
other ;  but  the  same  quantity  of  poor-rate  would  be  obtained 
from  each  land,  because  the  tithe  would  be  also  rated,  which 
is  obtained  from  the  land  not  tithe  free.  There  the  parson 
has  one-tenth  of  the  gross  produce  which  he  finds  in  the  field 
after  it  has  been  cultivated;  that  tenth  goes  to  his  stack- 
yard, and  he  must  pay  the  poor-rate  on  it.  Here,  instead 
of  that  tenth,  he  gets  a  certain  proportion  of  the  net  annual 
value ;  that  is,  of  the  value  of  the  land  to  the  occupier.  The 
occupier  has  to  lay  out  so  much  in  cultivation,  before  he  gets 
the  produce :  this,  and  the  poor-rate  which  he  pays  on  his 
titheable  land,  will  be  deducted :  then  the  question  is,  what  he 
gets  ultimately  of  the  gross  produce;  that  is,  the  ''annual  net 
value."  The  parson,  therefore,  is  not  rated  twice  over.  In 
general,  net  value  would  be  that  which  is  left  after  deducting, 
besides  the  deductions  I  have  mentioned,  the  tithes  also:  but 
that  construction  cannot  be  adopted  here.  The  poor-rate,  there- 
fore, if  the  parson  be  rated  for  the  rent  which  he  receives  in 
lieu  of  the  tenth  of  the  gross  produce,  will  be  the  same  on  the 
farm  which  is  tithe  free  and  on  that  which  is  not  tithe  free ; 
as  it  ought  to  be. 

Patteson,  J. : 

The  last  case  on  this  question  is  Mitchell  v.  Fordham(i). 
There  the  question  was,  whether  the  enactment,  that  the  corn 
rent  should  be  *'  free  from  all  taxes  and  other  deductions  what- 
[  *260  ]  soever,  except  the  *land  tax,"  exempted  it  from  parochial  taxes  ; 
and  it  was  held  that  it  did.  That  was  in  accordance  with  Rex  v. 
Boldero  (2),  where  it  was  decided  that  whatever  is  substituted  for 
tithe  shall  be  rated,  unless  the  liability  be  taken  away  by  express 
words.  Here  it  is  said  that  the  25th  section  does  take  away  the 
liability,  by  the  words  "  annual  net  value  of  the  said  lands  and 
grounds."  Let  us,  therefore,  consider  the  effect  of  the  word 
(1)  6  B.  &  C.  274.  (2)  28  R.  R.  330  (4  B.  &  C.  467). 
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''  net,"  as  here  used.  It  is  connected  with  the  annual  value  of  Rex 
the  land  only,  not  of  the  tithe.  The  tithe  is  to  be  deemed  to  thb  Inhabi 
bear  certain  proportions  to  the  annual  net  values  of  the  several  wistow^ 
kinds  of  land.  But  it  is  not  said  that  the  net  tithe  is  to  be 
deemed  to  be  in  those  proportions ;  and,  as  the  Legislature  uses 
the  word  "  net  "  in  one  case,  and  not  in  the  other,  I  must 
suppose  that  different  things  are  meant.  Therefore,  the  fifths, 
sevenths,  and  eighths  of  the  annual  net  value  of  the  respective 
sorts  of  land,  are  made  equivalent  to  the  tenth  of  the  gross 
annual  produce  of  such  lands.  How  far  such  an  estimate  is 
just,  I  will  not  discuss.  But,  if  this  was  not  the  meaning  of  the 
Legislature,  the  expression  should  have  been  *'  net  annual  value 
of  the  tithes.'*  It  is  said  that  the  intention  of  the  Legislature 
was  to  exclude  the  risk  of  collision  between  the  parson  and  the 
parishioners.  In  Rex  v.  Lacy  (i),  Baylby,  J.  places  some  reUance 
upon  the  circumstance  that  the  rector's  allotments  were  not 
exempted  from  rate.  Here  the  same  argument  arises  ;  for  the 
rector  has,  by  sect.  24,  an  allotment  in  lieu  of  the  glebe,  which 
is  not  exempted.  In  respect  of  that  allotment,  therefore,  there 
must  be  the  risk  of  collision. 

Williams,  J. :  [  261  ] 

The   question   turns  on   a  certain,  and,   if  you  please,  an 

arbitrary  mode  laid  down  by  the  Legislature  for  ascertaining  the 

value  of  the  tithe.     Its  yearly  value  is  to  be  deemed  to  be  in  a 

certain  proportion  to  the  annual  net  value  of  the  lands.     If  the 

proportion  be  too  small,  that  is  the  fault  of  the  Legislature. 

Unless  there  be  words  expressly  shewing  that  what  is  received 

in  lieu  of  the  tithe  is  to  be  exempt  from  rate,  many  cases  have 

decided  that  the  composition  is  to  follow  the  fate  of  the  tithe. 

Here  there  are  no  such  words. 

Order  of  Sessions  quashed. 

(1)  5  B.  &  C.  702,  708. 
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1836        DOE  D.   The  BARON  and  BARONESS  de  RUTZEN 

June  2. 

—  V.  LEWIS. 

[277] 

(5  Adol.  &  EUis,  277-291  ;   S.  C.  6  N.  &  M.  764 ;   2  H.  &  W.  162; 
5  L.  J.  (N.  S.)  K  B.  217.) 

A  lease  of  lands,  &c.,  by  A.  to  B.,  contained  a  general  covenant  by  B. 
to  repair,  and  a  further  covenant  that  A.  might  give  notice  to  B.  of  all 
defects  and  want  of  repair,  and,  if  B.  did  not  repair  the  said  defects 
within  two  months,  A.  might  enter  and  do  the  repairs  himself,  the 
expense  of  which  B.  was  to  repay  at  the  time  of  paying  his  next  rent, 
and,  if  he  did  not  do  so,  A.  might  distrain  on  him  for  the  expense,  as 
in  case  of  rent  arrear.  There  was  also  a  power  to  A.  to  re-enter  upon 
breach  of  any  covenant.  The  premises  being  out  of  repair,  A.  gave  B. 
notice  to  repair  within  six  months,  and  that,  if  B.  did  not  repair  within 
that  time,  he  would  perform  the  repairs  and  charge  B.  with  the  expense. 
The  premises  were  not  repaired  within  the  six  months.  During  that 
time,  a  negotiation  was  entered  into  by  A.  and  B. ;  and,  after  the  expira- 
tion of  the  six  months,  A.  gave  notice  to  B.,  that,  if  he  did  not  agree  to 
certain  terms  in  three  days,  A.  would  hold  him  to  the  covenants  in  his 
lease.     B.  did  not  agree : 

Held,  that  A.  could  not  recover  in  ejectment  for  a  forfeiture,  he  having 
elected  to  perform  the  repairs  and  distrain  on  B.  for  the  expense,  and  the 
general  power  to  re-enter  not  being  revived  by  the  three  days'  notice. 

Sembtfy  that,  where  a  power  of  re-entiy  for  breach  of  covenant  is 
reserved  in  a  lease,  and  the  reversion  descends  to  coparceners  at  common 
law,  one  alone  cannot  maintain  ejectment  for  breach  of  the  covenant. 

Ejectment  for  messuages  and  lands  in  Pembrokeshire.  The 
demise  was  laid  on  the  19th  of  November,  1831.  On  the  trial, 
before  WilUams,  J.,  at  the  Brecknockshire  Spring  Assizes,  1885, 
the  case  opened  for  the  plaintiff  was  that  the  defendant  held 
of  the  lessors  of  the  plaintiff,  at  an  annual  rent  of  111.,  as 
tenant  under  a  lease  by  which  William  Knox  demised  the  lands 
to  John  Morris  for  certain  lives,  and  which  contained  a  cove- 
nant, on  the  part  of  Morris,  his  heirs,  executors,  and  adminis- 
trators, to  repair,  and  keep  in  repair,  at  all  times  during  the 
continuance  of  the  demise,  the  said  messuage  or  tenement,  with 
all  and  singular  the  houses,  &c.,  then  made  and  erected,  or  which 
at  any  time  during  the  continuance  of  the  demise  should  be 
[  *278  ]  made  or  erected,  upon  the  demised  ^premises,  &c. ;  and,  at  the 
end  or  sooner  determination  of  the  demise,  to  yield  up  the 
premises  in  such  like  good  repair,  &c. ;  and  that  it  should  be 
lawful  for  Knox  and  his  heirs  or  assigns,  &c.,  at  all  seasonable 
times  during  the  continuance  of  the  demise,  to  enter  upon  the 
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premises,  there  to  view  the  state  and  condition  thereof;  "and,        DoEd. 

^  ^  DE  xvUTZEK 

upon  every  such  view  (if  he  or  they  shall  think  fit),  to  give  or  «. 

leave  notice  in  writing  at  the  said  hereby  demised  premises,  or 
any  part  thereof,  to  and  for  the  said  John  Morris  and  his  heirs, 
of  all  defects  and  want  of  reparation  then  and  there  found  ;  and,  in 
case  he  or  they  shall  neglect  or  refuse  to  repair  the  said  defects 
\rithin  two  calendar  months  after  such  notice  or  warning  left  or 
delivered  as  aforesaid,  then  it  shall  and  may  be  lawful  to  and  for 
the  said  William  Knox  and  his  heirs,  or  his  or  their  agent,  with 
workmen  and  labourers,  to  enter  upon  the  said  demised  premises, 
and  to  do  such  repairs  as  he,  they,  or  either  of  them  shall  think 
necessary  to  be  done ;  and  that  the  said  John  Morris,  or  his 
heirs,  shall  and  will  repay  to  the  said  William  Knox,  his  heirs 
and  assigns,  so  much  money  as  shall  be  expended  by  him  and 
them  for  work  and  materials  in  doing  such  repairs,  at  the  time 
of  paying  his  or  their  next  half>year's  rent  which  shall  become 
due  after  the  said  money  shall   have  been  so  laid  out  and 
expended  ;   and,  in  case  the  said  John  Morris  or  his  heirs  shall 
neglect  or  refuse  to  pay  the  same  as  aforesaid,  then  it  shall  and 
may  be  lawful  to  and  for  the  said  William  Knox,  his  heirs  or 
assigns,  to  enter  the  said  premises,  and  to  distrain  for  the  same 
as  in  case  of  rent  in  arrear.     Provided  always  that,  if  the  said 
yearly  rent  of  71i.,  or  any  part  thereof,  or  any  increase  thereof, 
by  breach  of  any  covenant  hereinbefore  contained,  *shall  be       [  *279  ] 
behind-hand  or  unpaid  by  the  space  of  fifteen  days  next  after 
any  of  the  said  days  whereon  the  same  is  reserved  and  made 
payable  (although  the  -same  shall  not  have  been  demanded),*' 
''  or  if  the  said  John  Morris  and  his  heirs  shall  not  in  all  things 
well  and  truly  perform,  fulfil,  and  keep  all  and  every  the  cove- 
nants and  agreements  on  his  and  their  parts  to  be  performed,"  &c., 
**  then  or  at  any  time  thenceforth,  in  every  or  any  of  the  said 
cases,  it  shall  and  may  be  lawful "  &c.  (covenant  for  re-entry  by 
Knox,  his  heirs  or  assigns). 

The  lease  was,  according  to  the  plaintiff's  case,  forfeited  by 
breach  of  covenant  to  repair.  It  was  proved  that  the  defendant 
had  stated  that  he  held  under  the  lease  formerly  held  by  John 
Morris,  and  that  he  had  paid  the  rent  mentioned  in  the  lease, 
taking  receipts  expressed  to  be  for  rent  due  to  both  the  lessors  of 
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DoKd.       the  plaintiff;  and  that  one  of  the  lives  was  still  existing.     On 
r.  cross-examination,   it  appeared  that    the  reversion  had   been 

Lewis.  assigned  by  Knox  to  Nathaniel  Phillips,  since  deceased,  who  left 
two  sons  and  two  daughters;  that  both  of  the  sons  had  been 
in  possession  of  the  reversion,  and  had  died  unmarried;  that 
the  Baroness  de  Eutzen,  the  lessor  of  the  plaintiff,  was  one  of 
the  daughters,  and  that  the  other  daughter,  the  Countess  of 
Lichfield,  was  still  living. 

It  was  further  proved  that,  the  premises  having  become  out  of 

\  repair,  the  defendant,  being  then  tenant,  received  from  the  agent 

of  the  lessors  of  the  plaintiff  the  following  notice,  directed  to  him, 

signed  by  the  agent,  and  dated  10th  July,  1880.     "  Take  notice, 

that  on  receipt  of  this  you  are  required  to  fulfil  all  and  every  the 

[  •280  ]  covenants  and  agreements  contained  in  your  *lea8e  or  leases 
granted  to  you  on  the  messuage,  tenement,  and  lands,  called '' 
&c. ;  *'  and  that,  in  case  of  your  neglecting  in  anywise  so  to  do, 
all  and  every  building,  hedge,  &c.,  will  be  put  in  covenanted 
order  and  repair  for  you,  and  you  will  be  charged  with  the 
costs,  &c. ;  or,  should  there  be  any  further  breach  of  covenant, 
that  it  will  affect  the  existence  of  your  lease  or  leases."  The 
repairs  were  not  performed  ;  and,  in  November,  1830,  the 
defendant  received  the  following  notice,  directed  to  him,  signed 
by  the  agent,  and  dated  21st  of  November,  1880.  "As  you 
have  not,  in  pursuance  of  the  notice  served  on  you  on  the  10th 
day  of  July  last,  repaired  the  messuage,  tenement,  and  lands, 
which  you  hold  under  the  Baron  and  Baroness  de  Butzen, 
situate  in  "  &c.,  "  I  hereby  give  you  further  notice  to  repair 
the  hedges,  gates,  and  fences,  on  the  said  premises,  on  or  before 
the  80th  day  of  December  next,  and  the  houses,  offices,  and 
other  buildings  on  the  said  premises,  on  or  before  the  81st  day 
of  May  next ;  and,  in  the  event  of  your  neglecting  to  make  such 
repairs  at  such  respective  periods  as  aforesaid,  I  hereby,  on  the 
behalf  of  the  said  Baron  and  Baroness  de  Butzen,  give  you 
notice  that  they  will  cause  such  respective  repairs  to  be  made, 
and  charge  you  with  the  expenses  of  the  same,  according  to  the 
provisions  in  your  lease  or  leases  of  the  said  premises  for  that 
purpose  contained."  Bent  was  received  by  the  lessors  of  the 
plaintiff,  from  the  defendant,  which  became  due  Lady  Day,  1881 ; 
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bat  no  later  rent  was  received.    It  further  appeared  that,  in        Doe  cL 

December,    1830,  a   negotiation  was  entered  into  between  the  p. 

lessors  of  the  plaintiff  and  the  defendant  as  to  changing  the       l^^wis. 

situation  of  the  farm-house  and  buildings,  and  re-building  them 

*at  the  Joint  expense  of  both  parties  in  lieu  of  the  expense  of       [  *28i  ] 

reinstating  the  premises  in  their  former  state.    In  August,  1831, 

the  Baron  de  Butzen  gave  a  paper  to  the  defendant,  containing 

certain   proposed  terms  of   agreement  on   the  matters  above 

mentioned,  and  told  him   at  the   same   time   that,  if  he  did 

not  bring  it  back  signed  with  three  days,  all  negotiation  must 

be  at  an  end,  and  the   defendant  must  be  prepared   to  fulfil 

all   the   covenants  in   his  lease.     The   paper  was   not   signed 

by  the  defendant;   and  the  present  action  was  commenced  in 

November,  1831. 

The  defendant's  counsel  objected,  first,  that  the  present  lessors 
of  the  plaintiff  were  not  entitled  to  bring  ejectment  for  the 
breach  of  the  condition  of  the  lease,  inasmuch  as  it  appeared 
that  the  Baroness  de  Butzen  was  coparcener  with  the  Countess 
of  Lichfield ;  and,  secondly,  that  the  general  right  of  entry  for 
breach  of  condition  had  been  waived  by  the  lessors  of  the 
plaintiff  having  elected  to  proceed  upon  the  particular  proviso 
which  enabled  them  to  perform  the  repairs  and  charge  the 
tenant  with  the  expense.  The  learned  Judge  gave  leave  to  the 
defendant's  counsel  to  move  for  a  nonsuit;  and  he  desired  the 
jury  to  find  for  the  plaintiff,  if  they  thought  that  the  premises 
had  been  suffered  to  be  out  of  repair,  and  that  the  negotiations 
commenced  in  December  had  come  to  an  end  before  the  day  of 
the  demise  in  the  declaration.  The  jury  found  for  the  plaintiff. 
In  Easter  Term,  1835,  Evans  obtained  a  rule  to  shew  cause  why 
a  nonsuit  should  not  be  entered  (or  a  new  trial  be  had  upon  a 
point  which  it  is  not  necessary  to  notice  here). 

[After  argument] : 

Lord  Dbnman,  Ch.  J.:  I  286  ] 

The  lessors  of  the  plaintiff  are  to  shew,  in  the  first  place^ 
that  they  represent  the  person  who  made  the  lease  to  the  party 
represented  by  the  defendant.  Supposing  the  Baroness  de 
Rutzen  and  her  sister  to  be  coparceners,  there  is  no  authority 

B.B.— VOL.  XUV,  27 
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DoBd.       cited   which   shews  that  a  single  coparcener  may  recover  in 
V.  ejectment  for  breach  of  a  condition.     But  it  is  unnecessary  to 

i.EwiB.  enter  into  that  question :  I  content  myself  with  saying  that  no 
authority  has  been  cited  to  support  the  proposition.  The  lessors 
of  the  plain tiflF  claim  a  right  of  entry  for  breach  of  condition  by 
non-repair  of  the  premises.  The  non-repair  was  proved ;  but 
the  original  lessor  had  reserved  to  himself  a  particular  remedy, 

[  •287  ]  in  *case  ot  non-repair,  by  the  proviso  in  the  lease  which  enabled 
him  to  perform  the  repairs  himself,  and  distrain  upon  the  lessee 
for  the  amount  expended,  as  so  much  additional  rent.  If  the 
reversioner  takes  upon  himself  to  repair,  under  a  proviso  like 
this,  he  waives  the  forfeiture  for  breach  of  condition ;  and  this 
the  lessors  of  the  plaintiff  have  clearly  done.  They  tell  the 
tenant  that,  in  the  event  of  his  not  repairing,  they  will  them- 
selves repair,  and  charge  him  with  the  expense;  and  that,  in 
case  of  further  breach,  the  existence  of  the  lease  will  be  affected. 
The  two  months  allowed  in  the  lease  for  the  performance  of 
repairs  by  the  tenant  expire.  No  advantage  is  taken  of  this; 
but  a  second  notice  is  given,  which  extends  the  term  within 
which  the  defendant  may  perform  the  repairs,  and  tells  him 
that,  in  default  of  his  so  performing  them,  the  lessors  of  the 
plaintiff  will  perform  them,  and  charge  him  with  the  expense. 
They  put  him,  therefore,  in  this  situation;  that,  after  the 
expiration  of  the  time,  he  will  not  be  justified  in  repairing.  In 
the  mean  time,  the  state  of  the  premises  may  be  growing  worse 
and  worse.  The  defendant  has  been  put  out  of  condition  to 
perform  the  repairs,  the  lessors  of  the  plaintiff  having  told  him 
that,  if  he  did  not  perform  them  by  a  certain  time,  they  would. 
It  does  not  even  appear  that  he  was  afterwards  told  that  they 
called  on  him  to  perform  them  ;  except  that  he  is  informed  that, 
if  he  does  not  agree  to  certain  terms  in  three  days,  he  will  be 
held  to  his  covenant :  and  that  is  not  a  reasonable  notice,  such 
as  could  revive  the  right  alread}'  waived.  I  am,  therefore,  of 
opinion  that  the  lessors  of  the  plaintiff,  by  giving  the  notice  of 
November,  1880,  took  into  their  own  hands  a  remedy  incon- 

r  '288  ]  sistent  with  a  right  to  insist  on  a  forfeiture ;  and  that  *there  has, 
consequently,  not  been  any  breach  of  the  condition  entitling 
them  to  recover  in  ejectment. 


r. 
I4EWI8 
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LittlbdaIjE,  J. :  Dok  a. 

DE  RUTZEX 

I  am  entirely  of  the  same  opinion.  The  lease  contains,  first, 
a  covenant  to  repair  generally  ;  secondly,  a  power  for  the 
reversioner,  in  case  of  non-repair,  to  give  notice  to  repair,  and, 
in  case  that  should  not  be  done  for  two  months,  to  perform  it 
himself,  and  distrain  upon  the  tenant  for  the  expense.  By 
giving  notice  under  this  latter  proviso,  the  lessors  of  the  plaintiff 
have  waived  their  right  of  proceeding  under  the  general  power. 
At  the  expiration  of  the  notice,  they  might  have  entered  for  the 
purpose  of  repairing,  and,  under  that  right  of  entry,  might  have 
justified  in  an  action  of  trespass,  and  might  have  charged  the 
tenant  with  whatever  they  expended.  Having  placed  themselves 
in  the  situation  to  do  all  this  at  any  time  after  the  expiration  of 
the  notice,  they  have  waived  the  other  right;  and,  under  the 
proviso  to  which  they  have  resorted,  they  have  no  right  of  entry, 
except  to  repair  and  distrain  for  the  expense.  They  cannot 
enter  as  for  a  condition  broken.  With  respect  to  the  other 
question,  I  need  not  enter  into  it;  but  I  feel  very  great  doubt 
whether  this  point  also  be  not  against  the  plaintiff,  on  the 
assumption  that  the  Baroness  de  Butzen  is  a  co-heiress  with  her 
sister.  It  is  true  that  a  condition  may  be  apportioned  in  some 
cases,  as  is  laid  down  in  Dumpor'a  case  (1),  and  in  Go.  Litt. 
215  a ;  where  the  seventh  resolution  agrees  with  the  position  in 
Thimpor's  case(i);  **  By  act  in  law  a  condition  may  be  appor- 
tioned in  the  case  of  a  common  person ;  as  if  a  lease  for  years 
*be  made  of  two  acres,  one  of  the  nature  of  Borough  English,  [  •289  ] 
the  other  at  the  common  law,  and  the  lessor  having  issue  two 
sons,  dieth,  each  of  them  shall  enter  for  the  condition  broken." 
There  seems  to  be  a  very  good  reason  for  this ;  for  each  has  an 
entire  estate  in  the  whole.  But  as  to  coparceners  I  doubt. 
They  may  join  in  bringing  ejectment :  and  it  seems  odd  that  one 
alone  should  be  entitled  to  recover  in  ejectment  for  condition 
broken.     But  on  this  I  give  no  positive  opinion. 

PfTTESON,  J.  : 

I  entirely  agree  on  the  point  of  waiver.      Roe  d.  Ooatly  v. 
Paine  (2)  is  the  only  case  which  has  been  cited,  tending  to  shew 
(1)  4  Co.  Bep.  120  b.  (2)  2  Camp.  d20. 

27—2 
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i)o£  ii.       that  such  provisoes  as  these  are  independent,  bo  that  ejectment 
^,  may  be  maintained  on  one,  though  recourse  has  been  had  to  the 

Lewis.       other.     But  there  the  notice  required  the  party  to  repair  "  forth- 
with ; "  a  circumstance  which  was  relied  upon  in  the  comments 
made  upon  the  case  in  the  judgment  of  Baylby,  J.  in  Doe  d. 
Morecraft  v.  Meux  (i).    Certainly  he  does  not  say  that  the  party, 
by  proceeding  on  the  special  proviso,  waives  his  right  to  proceed 
on  the  general  one.    But  Holboyd,  J.  does  say  so.     In  the  case 
to  which  I  alluded  in  the  course  of  the  argument,  Doe  d.  Rankin 
V.  Brindley  (2),   the  facts  were  these.    There  was  a  general 
covenant  to  repair,  but  no  specific  power  of  re-entry  for  the 
breach  of  that  covenant:  then  there  was  a  proviso  for  re-entry 
in  case  of  non-repair  within  three  months  after  notice,  or  in  case 
of  breach  of  the  other  covenants.     Notice  was  given  to  repair 
within  three  months;   and  ejectment  was  brought  before  the 
[  '290  ]       expiration  of  the  three  months.     On  the  trial,  *by  consent  of 
parties,  an  order  of  Court  was  made  that  a  juror  should  be 
withdrawn,  and  the  repairs  be  performed  on  or  before  the  24th 
of  June.    Afterwards  rent  accrued,  which  the  landlord  accepted : 
this  was  before  the  24th  of  June ;  so  that  the  forfeiture  which 
was  afterwards  incurred  by  not  repairing  on  or  before  the  24th 
of  June,  was  not  waived.     The  repairs  not  being  performed  on 
that  day,  ejectment  was  brought ;  and  the  plaintiff  had  a  verdict; 
and  this  Court  refused  a  rule  for  a  new  trial.     It  was  held  that 
the  right  of  re-entry  was,  at 'all  events,  only  suspended.     Paree, 
J.,  said  that  the  lessor  of  the  plaintiff  had  put  an  end  to  the  first 
action  by  consenting  to  the  order  of  Court.     "  It  was  the  same 
as  if  the  parties  after  the  6th  of  January  (3),  and  before  the 
expiration  of  the  three  months,  had  made  an  agreement  between 
themselves,  that  the  time  for  repairing  should  be  extended  to  the 
24th  of  June :  it  was  merely  a  consent  to  postpone  the  time  of 
completing  the  repair  for  the  benefit  of  the  defendant ;  and  on 
his  failing  to  comply  with  the  terms,  the  lessor  of  the  plaintiff 
might  justly  insist  on  his  right  of  entry,  and  bring  a  new  eject- 
ment after   the   expiration   of  the  enlarged  time.''     Here  the 
circumstances  are  otherwise;   for  the  time  is  not  enlarged  for 

(1)  28  R.  R.  426  (4  B.  &  C.  609).  (3)  The  date  of  the  original  notion 

(2)  4  B.  &  Ad.  84.  to  repair. 
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the  benefit  of  the  defendant.     The  landlord  says,  I  shall  take       Dob  d. 
advantage  of  the  proviso  enabling  me  to  compel  you  to  repair,  v, 

or,  if  you  do  not  repair  within  the  two  months,  to  perform  the  ^b^"- 
repairs  myself,  and,  on  so  doings  to  distrain,  not  to  re-enter. 
The  tenant  thus  has  the  option  given  him,  and  exercises  it  by 
not  repairing.  The  relation  of  landlord  and  tenant  is  so  far 
from  being  put  an  end  to  by  this  transaction,  that  it  is  ^affirmed,  [  *29i  ] 
the  tenant  being  placed  in  a  situation  different  from  that  in 
which  he  would  have  been  if  the  general  proviso  had  been 
insisted  upon.     On  the  other  point  I  say  nothing. 

Williams,  J. : 

The    landlord   was,   after   the  notice,   not   entitled   to    take 

advantage  of  the  general  proviso.     He  had  two  remedies,  which, 

to  a  certain  degree,  were  inconsistent.     He  was  to  choose  which 

he  would  have  recourse  to :  he  has  chosen  to  insist  upon  one, 

and  therefore  it  is  not  competent  to  him  to  insist  on  the  other, 

the  re-entry  as  for  a  forfeiture. 

Ride  absolute. 


DOE  D.  WILLIAM  JONES  and  WILLIAM  DAVIE8  v.        im. 
GEORGE  WILLIAMS  and  RICHARD  HERBERT  (1).        '^'"^  ^' 


(5  Adol.  &  EUis,  291—297;   S.  C.  6  N.  &  M.  816;   2  H.  &  W.  213; 
5  L.  J.  (N.  S.)  K.  B.  231.) 

D.  mortgaged  land  in  fee  to  J.,  subject  to  a  proviso  of  cesser  upon 
payment  of  the  money  secured  upon  a  day  more  than  twenty  years  before 
the  passing  of  stat.  3  &  4  Will.  IV.  c.  27  ( 1 ) .  Within  twenty  years  before  the 
passing  of  the  statute,  D.  acknowledged  that  the  mortgage  money  was 
unpaid.  On  ejectment  brought  by  the  heir  of  J.  within  five  years  after 
the  passing  of  the  statute,  the  jury  found  that  the  mortgage  money  was 
unpaid :  Held,  that  the  ejectment  was  not  barred  by  sect.  2,  D.'s  posses- 
tdon  not  being  adverse  at  the  time  of  passing  the  statute,  and  therefore 
the  lessor  of  the  plaintiff  having,  by  sect.  Id,  five  years  from  that  time 
to  bring  the  action,  though  no  proof  was  given  that  he  had  ever  been  in 
possession,  or  received  rent  or  interest. 

Ejectment  for  messuages  and  lands  in  Cardiganshire.     The 

declaration  was  of  Hilary  Term,  4  Will.  IV.  (1834).    On  the  trial 

(1)  Heethia  cose  cited  in  judgments  affd.  7  App.  Oas.  235. — R.  C. 
in  Hmth  v.  Pugh  (1881)  6  U.  B.  D.  (2)  See    now   the    Real    Property 

Wo,  per  Lord  Selborxe,  pp.  3j9,  Limitation  Act,  1874  (37  &  38  Vict. 

363,  50  L.  J.  U.  B.  473,  477,  480;  c.  57,  s.  9).— A.  0. 


[291] 


4£2  1886.     K.  B.     6  AD.  &  EL.  291—293.  [R.b 

DoBd.  before  Williams,  J.,  at  the  Cardigan  Spring  Assizes,  1835,  it 
^^^  appeared  that  William  Davies,  the  lessor  of  the  plaintiff,  was 
Williams,  heir-at-law  to  one  John  Williams;  and  that,  by  indenture  of 
release  dated  2nd  May,  1765,  the  premises  were  mortg«ged  by  the 
then  owner  to,  and  to  the  use  of,  John  Williams  in  fee,  in 
consideration  of  2002.  advanced  by  John  Williams,  and  subject 
'  •292  ]  to  a  proviso  of  cesser  upon  payment  of  the  *200i.,  with  interest, 
&c.,  on  the  1st  of  March,  1786.  Evidence  was  given  for  the 
plaintiff  that,  in  May,  1814,  the  defendant  George  Williams,  who 
was  then  in  possession  of  the  rents  and  profits,  had  offered  to 
give  a  bond  to  William  Davies  for  the  money  secured  on  the 
estate,  which  had  not  been  accepted.  Evidence  was  also  given 
on  the  part  of  the  defendants  to  shew  that  the  money  had  been 
paid,  and  the  estate  recouveyed.  The  learned  Judge  directed 
the  jury  to  find  for  the  plaintiff,  unless  they  were  satisfied  that 
the  money  had  been  repaid,  and  a  reconveyance  had  taken  place. 
The  jury  found  for  the  plaintiff;  and  his  Lordship  gave  the 
defendants  leave  to  move  to  enter  a  nonsuit,  on  the  ground 
that  the  plaintiff  was  barred,  under  stat.  3  &  4  Will.  IV.  c.  27, 
ss.  2,  3(i),  neither  he  nor  his  ancestor  having  been  proved  to 
have  been  in  possession  or  receipt  of  the  profits  within  twenty 
years,  and  no  acknowledgment  of  the  title  in  writing  having  been 
shewn,  according  to  sect.  14,  and  the  mortgagee's  right  having 
accrued,  at  latest,  on  the  default  of  payment  (March,  1786), 
which  was  more  than  twenty  years  from  the  commencement  of 
the  action.  In  Easter  Term,  1835,  John  WiUon  obtained  a 
rule  accordingly. 

Evans  and  E.  V.  WiUiavis  now  shewed  cause : 

It  is  admitted  that  the  plaintiff  is  barred,  under  the  2nd  and 
Srd  sections  of  stat.  8  &  4  Will.  IV.  c.  27,  unless  he  is  brought 
within  the  protection  of  other  clauses  of  the  statute ;  and  he  cannot, 
under  the  14th  section,  avail  himself  of  any  acknowledgment  of 
title  not  in  writing.  But  the  question  is,  whether  there  was  any 
[  •293  ]  adverse  *po8ses8ion  against  the  lessors  of  the  plaintiff  at  the  time 
of  passing  the  Act  (24th  July,  1838);  for,  if  there  was  not,  they 

(1)  Stat.  3  &  4  Will.  IV.  c  27,  received  the  Royal  Assent  24th  July, 
1833. 
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have,  by  the  16th  section  (i),  a  right  of  re-entry  for  five  years        Dosd. 
from  that  time ;  and  this  ejectment  was  brought  within  the  five  ,?. 

years.  The  question  of  adverse  possession  must  be  determined  Williams. 
by  the  law  as  it  stood  before  the  Act  passed.  Now  in  Hall  v. 
Doe  d.  SuHees  (2)  it  was  held  that  the  fact  of  the  principal  being 
unpaid  by  the  mortgagor  to  the  mortgagee,  on  the  day  appointed 
for  payment  of  the  principal,  prevented  the  possession  of  the 
mortgagor  from  being  adverse  to  that  of  the  mortgagee,  though 
no  interest  was  found  to  have  been  paid,  and  though  twenty 
years  had  elapsed  since  the  day  appointed  for  payment.  Here 
the  offer  to  give  the  bond  shewed  that  the  principal  was  unsatis- 
fied even  at  a  date  within  twenty  years  of  the  time  of  the  passing 
of  the  Act ;  there  was  therefore  no  adverse  possession  at  that 
time.  The  mortgagor,  at  the  time  of  the  Act  passing,  was 
bailiff  to  the  mortgagee. 

John  Wilson  and  Chilton^  cmitra  : 

This  is  an  attempt  to  evade  the  provisions  of  the  statute. 
The  mortgagor's  title  accrued  in  May,  1765,  or  at  any  rate  in 
March,  1786 ;  and  no  possession,  or  receipt  of  the  profits,  or 
•written  acknowledgment,  has  ever  taken  place.  The  possession,  [  *2i)4  ] 
at  the  time  of  passing  the  Act,  was  therefore  adverse.  Even  if 
the  parol  acknowledgment  in  1814  can  be  set  up,  there  was  an 
adverse  possession  in  July,  1888,  though  not  one  of  twenty 
years,  and  that  is  sufficient  to  render  the  15th  section  inappli- 
cable; for  that  section  speaks,  not  of  a  possession  sufficient  to 
bar  an  entry,  but  of  a  possession  adverse  at  the  time  of  the  Act 
passing.     The  effect  of  the  40th  section  (3)  would  be  also  evaded, 

(1)  Stat.  3  &  4  Will.  rV.  c.  27,  s.  15,  may,  notwithstanding  the  period  of 

enac^,  "  that  when  no  such  acknow-  twenty    ^'ears   hei*einbefore    limited 

iedgment  as  aforesaid "  (acknowledg-  shall  have  expired,  make  an  entry 

ment  of  title,  in  writing,  according  or  distress  or   bring    an   action  to 

to  sect.  14)  *^  shall  have  been  given  recover  such  land  or  interest  at  any 

before  the  passing  of  this  Act,  and  time  within  five  years  next  after  the 

the  possession  or  reoeipt  of  the  profits  passing  of  this  Act." 

of  the  land,  or  the  receipt  of  the  rent,  (2)  24  B.  R.  529  (5  B.  &  Aid.  687). 

shall  not  at  the  time  of  the  passing  (3)  Sect.  40  enacts  that,  after  Slst 

of  this  Act  have  been  adverse  to  the  December,  1833,  "  no  action  or  suit 

right  or  title  of  the  person  claiming  to  or  other  proceeding  shall  be  brought, 

be  entitled  thereto,  then  such  person,  to  recover  any  sum  of  money  secured 

or  the  pen«on  claiming  through  liim.  by  any  mortgage,  judgment,  or  lien, 
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Doe  d.  if  this  action  were  not  barred ;  for  by  this  ejectment  the  money 
V.  might  be  recovered  indirectly.     That  section  must  have  contem- 

WiLLiAMs.  pijjijed  tjjQ  action  of  ejectment  on  mortgage ;  for  this  is  the  only 
way  in  which  money  can  be  recovered  on  the  mortgage  itself, 
that  giving  no  right  of  action  for  the  money,  though  the  deed 
generally  contains,  besides  the  mortgage,  a  distinct  covenant  to 
pay.  In  James  v.  Salter  (i)  a  devisee  of  an  annuity  charged  by 
the  devise  upon  land,  who  had  never  received  any  of  the  annuity, 
twenty  years  having  elapsed  from  the  devisor's  death,  was  held 
not  to  be  barred ;  but  it  is  clear,  from  the  judgment  of  Tindal, 

[  •296  ]  Ch.  J.,  that,  if  the  *third  section  had  not  excepted  the  case  o'f 
a  will,  the  statute  would  have  been  held  a  bar.  That  case  is, 
therefore,  an  authority  in  the  defendant's  favour. 

(Patteson,  J. :  Do  you  say  that  the  possession  was  adverse 
as  soon  as  twenty  years  had  elapsed  from  the  right  accruing? 
Suppose  interest  had  been  paid  on  the  mortgage  regularly, 
the  plaintiff,  according  to  that  construction,  would  nevertheless 
be  barred.) 

The  statute  excepts  the  case  of  a  written  acknowledgment ;  and 
the  payment  of  interest  is  tantamount. 

(Patteson,  J. :  If  the  Legislature  meant  to  except  the  case 
of  payment  of  interest,  it  is  very  odd  that  they  did  not  do  so  in 
express  terms.) 

Lord  Denman,  Gh.  J. : 

It  is  contended  that  the  plaintiff  is  barred  by  the  second  and 

third  sections  of  the  Act.     (His  Lordship  here  read  the  second 

or  otherwise  charged  upon  or  payable  by  whom  the  same  shall  be  payable, 
out  of  any  land  or  rent,  at  law  or  or  his  agent,  to  the  person  entitled 
in  equity,  or  any  legacy,  but  within  thereto  or  his  agent ;  and  in  such 
twenty  years  next  after  a  present  case  no  such  action  or  suit  or  pro- 
right  to  receive  the  same  shall  have  ceeding  shall  be  brought  but  within 
accrued  to  some  person  capable  of  twenty  years  after  such  payment  or 
giving  a  discharge  for  or  release  of  acknowledgment,  or  the  last  of  such 
the  same,  unless  in  the  meantime  payments  or  acknowledgments,  if 
some  part  of  the  principal  money,  more  than  one,  was  given.'*  [See 
or  some  interest  thereon,  shall  have  now  sect.  8  of  the  Real  Propertj^ 
been  paid,  or  some  acknowledgment  Limitation  Act,  1874. — B.  C. 
of  the  right  thereto  shall  have  been  (1)  2  Bing.  N.  C.  505. 
given  in  writing  signed  by  the  person 
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and  third  sections.)     The  fourteenth  section  provides  that,  if  a        Doe  d. 
written  acknowledgment  be  given,  the  right  shall  be  deemed  to  r. 

have  first  accrued  from  the  time  at  which  it  is  given.  (His  ^^^I'^'I^m"- 
Lordship  then  read  the  fourteenth  section.)  Here  no  written 
acknowledgment  was  proved.  But  then  the  plaintiff  is  said  to 
be  protected  by  the  fifteenth  section.  (His  Lordship  then  read 
the  fifteenth  section.)  Under  this  clause,  the  necessity  of  a 
written  acknowledgment  does  not  arise,  if  there  be  no  adverse 
possession  at  the  time  of  the  Act  passing,  and  the  action  be 
brought  in  five  years  from  that  time.  But  then  it  is  said,  on 
behalf  of  the  defendants,  that  there  was  an  adverse  possession  at 
the  time  of  the  Act,  twenty  years  having  elapsed  without  pay- 
ment of  interest.  It  seems  to  me  that  that  is  not  so.  The 
possession  of  the  mortgagor  is  consistent  with  the  right  of  the 
mortgagee ;  ^and,  therefore,  the  possession  is  not  adverse  at  any  [  *296  ] 
assignable  period,  unless  the  jury,  from  renunciation  by  the 
mortgagor,  or  some  other  circumstances,  are  induced  to  find  the 
fact  of  adverse  possession.  That  argument,  therefore,  fails  ;  and 
then  there  was  no  necessity  to  prove  a  written  acknowledgment, 
and  the  statute  does  not  bar  the  plaintiff. 

LlTTLBDAIiE,  J.  : 

I  think  the  Act  does  not  prevent  the  plaintiff  from  recovering. 
The  question  as  to  the  fact  of  an  adverse  possession,  such  as 
would  bring  a  party  within  the  fifteenth  section,  must  be  deter- 
mined as  it  would  have  been  if  the  Act  had  never  passed.  The 
conversation  in  May,  1814,  was  an  acknowledgment  amounting 
to  a  distinct  recognition  of  the  right  of  the  mortgagee.  The 
possession  of  the  mortgagor  therefore  could  not  be  adverse.  If, 
at  the  time  of  the  Act  passing,  twenty  years  had  not  elapsed 
from  a  payment  of  interest,  or  the  making  of  an  acknowledgment, 
there  could  not  be  an  adverse  possession  at  that  time.  That 
being  so,  the  plaintiff  had  five  years  to  bring  the  ejectment. 
The  fortieth  section  is  not  applicable:  for  this  action  is  to 
recover  the  land,  whereas  the  fortieth  section  relates  to  actions 
brought  to  recover  the  money,  and  those  actions,  in  the  case  of 
mortgages,  are  either  upon  the  covenant  usually  inserted  in  the 
mortgage  deed,  or  on  the  bond  which  commonly  accompanies  it. 
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Dob  d.        Pattbson,  J. : 
Jones 
r.  From  the  language  of  the  fifteenth  section  it  plainly  appears 

that  something  or  other  was,  after  the  Act  passed,  to  be  con- 
sidered as  adverse  possession,  which  was  not  so  before  the 
Act  passed.  For,  in  that  section,  it  seems  to  be  considered  that 
[  ♦297  ]  |;ije  possession,  *which,  up  to  the  passing  of  the  Act,  was  not 
adverse  as  the  law  then  stood,  would,  by  the  operation  of  the 
Act,  become  so  on  the  very  day  after  the  Act  passed  ;  and  that 
by  relation  ;  otherwise  the  provision  as  to  the  five  years  was  not 
needed  to  protect  the  right  of  the  party  against  whom  such 
adverse  possession  might  be  set  up.  What  is  adverse  possession 
at  the  time  of  the  Act  passing,  in  the  sense  of  that  section, 
depends  therefore  upon  the  law  as  it  stood  up  to  that  time.  One 
is  much  at  a  loss  as  to  the  proper  terms  in  which  to  describe  the 
relation  of  mortgagor  in  possession  and  mortgagee.  In  Partridge 
V.  Bere  (i)  such  mortgagor  is  held  to  be  tenant  to  the  mortgagee  ; 
sometimes  he  is  said  be  the  bailiff  of  the  mortgagee ;  and  in  a 
late  case  (2)  Lord  Tentbrden  said  that  his  situation  was  of  a 
peculiar  character.  But  it  is  clear  that  his  possession  is,  at  all 
events,  not  adverse  to  the  title  of  the  mortgagee ;  and,  therefore, 
I  think  that  the  fifteenth  section  applies  to  the  present  case.  How 
far,  under  the  third  section,  it  is  necessary  for  the  mortgagee  to 
bring  his  action  within  twenty  years  from  the  day  of  default,  I 
cannot  say  :  I  do  not  see  my  way  at  all  (3).  If  the  third  section 
was  intended  to  comprehend  the  case  of  a  mortgagee,  it  is  very  ill 
penned ;  and  the  fortieth  section,  if  meant  to  apply  to  actions  of 
ejectment,  is  still  worse  penned. 


Williams,  J.  concurred. 


Ride  discharged. 


(1)  24  B.  E,  487  (5  B.  &  AW.  604) ;  or  interest,  though  the  right  of  entry 
and  see  note  at  the  end  of  the  case.  may  have  first  accrued  more  than 

(2)  Perhaps  Doe  d.  Boby  v.  Maisey^  twenty  years  back.  [And  see  now 
32  B.  B.  548  (8  B.  &  C.  767).  the  Beal  Property  Limitation  Act, 

(3)  Stat.  7  Will.  IV.  &  1  Vict.  c.  28,  1874  (37  &  38  Vict.  c.  57).  s.  8 ; 
regulates  the  time  at  which  entry  may  and  Sutton  v.  Snttoii  (1882),  22 
be  made  or  action  brought  by  a  mort-  Ch.  Div.  511,  52  L.  J.  Ch.  333;  Iv 
gagee  of  land  within  the  definition  re  Frisby,  Allison  v.  Frishy  (1889), 
of  Stat.  3  &  4  Will.  IV.  c.  27,  s.  1.  43  Ch.  Div.  106,  59  L.  J.  Ch.  94.— 
giving  twenty  yeara  from  the  last  B.  C] 

payment  of  any  part  of  the  principal 
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Sir  ROBEET  CLAYTON,  Bakt.  v.  GREGSON.  i83«- 

'  June  2. 


[302] 


(5  Adol.  &  Ellis,  302—316 ;  S.  C.  6  N.  &  M.  694.) 

Lessees  of  a  coal  mine  ooyenanted  with  the  lessors  that  they  would, 
by  a  certain  time,  get  all  the  demised  coal  in  the  township  of  B.  "  not 
deeper  than  or  below  the  level  of  "  the  bottom  of  the  A.  mine  under  a 
certain  point  at  the  surface.  In  an  action  for  breach  of  the  covenant, 
a  question  arose  whether  **  level "  was  used  in  the  ordinary  sense,  of  a 
horizontal  plane,  or  in  a  peculiar  sense,  having  reference  to  the  drainage : 
Held,  that  evidence  was  admissible  to  shew  the  understanding  of  the 
term  *'  level,"  used  as  in  the  above  lease,  among  coal-miners. 

It  was  referred  to  an  arbitrator  to  receive  evidence  as  to  the  meaning 
of  the  covenant,  according  to  the  custom  and  understanding  of  miners, 
and  to  state  a  case  for  the  opinion  df  the  Court.  He  found  that  the  mine 
was  situate  within  an  extensive  coal-mining  district  in  the  county  of 
Lancaster;  and  that,  ''according  to  the  custom  and  understanding  of 
miners  throughout  that  district,"  the  terms  '*  level,"  **  deeper  than,"  and 
'*  below,"  signified  &c. ;  stating  the  construction  of  the  terms,  which 
was  in  favour  of  the  defendant.  It  did  not  appear,  as  to  some  of  the 
parties  to  the  lease,  that  they  resided  within  the  district,  and  they  were 
named,  in  the  lease,  as  of  other  places. 

Held,  that  the  existence  of  the  custom  stated,  in  the  district  wherein 
the  mine  lay,  did  not  raise  a  conclusion  of  law  that  the  covenanting 
parties  used  the  terms  according  to  such  custom,  but  was  only  evidence 
from  which  a  jury  might  draw  that  conclusion  ;  and  that  the  Court  could 
not  give  judgment  for  the  defendant. 

Semide,  that  they  might  have  done  so,  if  the  arbitrator  had  found  the 
custom  of  miners  without  limitation  as  to  a  district. 

Covenant  on  a  demise,  dated  January  1st,  1807,  of  coal 
mines  and  other  premises  in  the  townships  of  Adlington  and 
Blackrod  in  the  county  of  Lancaster,  for  twenty-seven  years. 
The  declaration  set  forth  a  covenant,  that  the  lessees,  their 
executors,  &c.,  '^  should  and  would,  before  the  80th  day  of 
December,  1882,  get  the  whole  and  every  part  of  the  said  several 
demised  mines,  beds,  and  veins  of  coal  lying  in  or  under  the  said 
messuages,  tenements,  closes,  and  parcels  of  land,'*  &c.,''  therein- 
before mentioned  to  be  situate,  lying,  and  being  in  Blackrod 
aforesaid,  and  their  appurtenances,  not  deeper  than  or  below 
the  level  of  the  bottom  of  the  said  mine,  bed,  or  vein  of  coal 
called  the  Arley  mine,  under  a  certain  part  or  point  (marked  in 
the  plan  thereupon  *indorsed  with  the  letter  A.)  of  the  close  in  [  *303  ] 
Blackrod  aforesaid,  called  the  Nearer  Old  Field,  in  the  posses- 
sion "  &c.,  "  and  which  point  or  part  of  the  said  close  is  800  yards 
from  the  centre  of  the  Lancaster  canal  aqueduct  over  the  river 
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Clayton  Douglas,  measuring  the  said  300  yards  on  the  surface  of  the  land, 
Gregson.  from  the  centre  of  the  said  aqueduct,  in  a  straight  line  to  "  &<5. 
And  that  the  lessees  should  pay,  at  certain  rates  per  acre  (of  the 
measure  of  eight  yards  to  the  rod),  for  all  parts  of  the  mines  to 
be  gotten  under  this  covenant,  for  which  no  rent  should  have 
become  payable  under  the  previous  reservations,  whether  such 
parts  should  be  gotten  or  not.  Breach  (5th,)  that  the  lessees  did  not 
get,  before  December  80th,  1832,  the  whole  of  the  demised  mines, 
&c.,  under  the  said  messuages,  &c.,  situate  in  Blackrod,  not 
deeper  than  or  below  the  level  of  the  bottom  of  the  Arley  mine 
under  the  said  part,  &c. ;  and,  on  the  said  80th  of  December, 
divers  parts  of  the  said  mines,  to  wit  &c.,  lying  not  deeper  &c., 
remained  ungotten,  and  for  which  no  rent  had  become  payable 
under  the  previous  reservations ;  and  thereupon  a  large  sum,  to 
wit  &c.,  according  to  the  above  rates  per  acre,  became  due  to 
plaintiff,  and  was  in  arrear.  Plea :  That  the  lessees  did,  before 
December  30th,  1882,  get  the  whole  of  the  demised  mines,  &c., 
in  the  indenture  mentioned  to  be  situate,  &c.,  not  deeper  than  or 
below  the  level,  &c.  Conclusion  to  the  country,  and  issue  thereon. 
There  was  another  plea  as  to  this  breach,  which  it  is  unnecessary 
to  state.  The  declaration  also  alleged  the  breach  of  a  covenant 
by  the  lessees  to  work  the  demised  mines,  &c.,  fairly  and  orderly, 
and  in  a  regular  and  workmanlike  manner,  and  to  get  and  raise 
all  and  every  the  said  demised  mines  fully  and  clearly  before 
I  •304  ]  them,  and  not  *get  and  work  any  one  or  more  of  them  and 
leave  the  other  or  others  of  them  ungotten,  but  that  they  should 
and  would,  as  they  should  get  any  one  of  the  said  demised 
mines,  get  the  others  and  other  of  them.  Issue  was  joined  on 
this  breach. 

On  the  trial  before  Alderson,  J.,  at  the  Lancaster  Spring 
Assizes,  1834,  it  became  a  question,  as  to  the  first-mentioned 
breach  of  covenant,  what  portion  of  the  coal  in  Blackrod  the 
lessee  was  bound  to  get,  as  lying  ^'  not  deeper  than  or  below  the 
level "  of  the  bottom  of  the  Arley  mine  under  the  point  A.  For 
the  plaintiff  it  was  contended  that  the  word  **  level  '*  must  have 
its  ordinary  sense.  The  defendant's  counsel  maintained  that,  in 
this  contract,  the  word  ''  level/'  according  to  the  custom  and 
understanding  of  miners,  had  reference  to  the  drainage ;  and 
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that  every  part  of  the  mine  which  would  require  to  be  drained      Glatton 

from  a  point  lower  than  the  bottom  of  the  mine  under  A.  was     gbbqson. 

below  the  level  of  the  bottom  there,  though  it  might  be  above 

the  horizontal  plane  passing  through  such  part  of  the  bottom. 

They  offered  evidence  to  prove  this  understanding,   but  the 

learned   Judge  refused   to   admit   it,  there  being  no  reference 

to  such  custom  and  understanding  in  the  deed.     The  value  of 

the  coal  ongotten,  according  to  the  plaintiff's  construction,  was 

22,0002. ;  according  to  the  defendant's,  5,0002.  A  verdict  was  taken 

for  the  plaintiff  on  the  first-mentioned  breach  of  covenant,  for 

22,0002.,  subject  to  be  reduced  to  5,0002.,  if  the  Court  should 

ultimately  be  of  opinion  that  the  evidence  offered  was  receivable, 

and  that  its  effect  was  that  contended  for  by  the  defendant.   And  it 

was  agreed  that  the  5,0002.  should  be  paid  immediately,  and  costs 

up  to  that  time ;  and  that  the  evidence,  if  held  admissible,  should 

be  referred  to  an  arbitrator,  ^on  whose  report  the  Court  should       [  *305  ] 

determine  the  case,  or  order  a  new  trial. 

F.  Pollock,  in  Easter  Term,  1834,  obtained  a  rule  ;im  for 
a  reduction  of  damages  or  a  new  trial.  In  moving,  he  cited 
Smith  v.  Wilson  (l). 

Coltman  and  Cowling,  in  Easter  Term,  1835,  shewed  cause : 

The  evidence  offered  was  not  admissible ;  and  the  word ''  level " 
must  be  understood  in  its  usual  sense.  It  means  the  line  at  which 
water  would  stand.  The  principle  on  which  explanatory  evidence 
is  admitted  in  the  case  of  mercantile  contracts  (and  the  rules 
as  to  these  bear,  by  analogy,  on  the  present  case)  is  stated 
by  Lord  Hardwickb,  in  Baker  v.  Paine  (2),  to  be,  that  **  they 
have  a  style  peculiar  to  themselves,  which  is  short,  yet  is 
understood  by  them ;  and  must  be  the  rule  of  construction." 
And  in  Blunt  v.  Cumyns  (3)  he  says  of  mercantile  contracts,  that, 
*'  where  a  doubt  arises  about  them,  the  usage  and  understanding 
of  merchants  is  read  thereto."  But  the  admission  of  such 
evidence  has  been  watched  with  great  jealousy ;  and  Lord  Eldon, 
in  Anderson  v.  Pitcher  (4),  said  that  it  was  perhaps  to  be  lamented 

(1)  37  R.  B.  636  (3  B.  &  Ad.  728).  (3)  2  Ves.  Sen.  331. 

(2)  1  Vee.  Sen.  459.  (4)  5  R.  R.  565  (2  Bos,  &  P.  164), 
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Clayton      (in  the  case  of  policies  of  insurance)  that  it  should  have  been 

GBKO80N.      introduced  at  all.     In  CrosB  v.  Efflin  (i),  where  evidence  was 

offered  as  to  the  meaning  of  ''more  or  less  '*  in  a  contract  for 

grain,   Littledalb,   J.  said,  **With  respect  to  the  evidence,  I 

think  there  is  considerable  doubt  whether  it  was  admissible :  it 

[  *306  ]  18  true  such  evidence  is  often  reeeived  to  ^explain  mercantile 
terms ;  but  *  about,'  and  '  more  or  less '  seem  to  be  words  of 
general  import,  and  I  should  have  much  difficulty  in  saying  that 
evidence  ought  to  be  received  to  ascertain  their  meaning."  In  The 
Attomey-Oeneral  v.  The  Cast  Plate  Glass  Company  (2),  the  Court 
of  Exchequer  held  that  evidence  was  not  admissible  to  shew  what 
the  Legislature  meant,  in  stat.  27  Geo.  III.  c.  28,  by  the ' '  squaring ' ' 
of  glass.  Smith  v.  Wilson  (3)  was  the  case  of  a  word  denoting 
number ;  and  it  is  well  known  that  words  of  number  are  often 
used  arbitrarily  in  trade,  as  in  the  instance  of  ''  a  hundred 
weight."  There  could  be  no  doubt  in  Smith  v.  Wilson  (3)  that, 
if  the  word  "  thousand "  had  a  particular  sense,  it  was  used 
in  that  sense.  Where  parol  evidence  is  admitted  to  explain 
written  documents,  it  is  only  on  the  ground  of  necessity ;  per 
GiBBS,  Ch.  J.  (as  to  wills)  in  Doe  d.  Oxenden  v.  Chichester  (4). 
Mercantile  writings  are  not  to  be  so  explained,  unless  the  Court 
can  see,  from  the  nature  of  the  terms  used,  that  there  is  some- 
thing in  them  which  requires  such  elucidation.  In  2  Starkie  on 
Evidence,  566(5),  it  is  said,  as  to  the  interpretation  of  such 
writings  by  extrinsic  evidence,  that  if  merchants  '^  use  plain  and 
ordinary  terms  and  expressions,  to  which  a  natural  unequivocal 
meaning  belongs,  which  is  intelligible  to  all,  then,  it  seems, 
according  to  the  great  principles  so  frequently  adverted  to,  that 
plain  sense  and  meaning  ought  not  to  be  altered  by  evidence  of  a 
mercantile  understanding  and  usage  to  the  contrary.'*  Mitchell 
V.  Baring  (6)  confirms  this  view  of  the  subject.     And  so,  in  the 

[  ♦307  ]  present  case,  if  *the  Court  see  that  the  words  in  question  are 
plain  and  common  ones,  not  obviously  having  reference  to  the 
usages  of  mining,  such  as  "  deeper,"  "  below,"  and  "  level," 
they  will  not  allow  a  recourse  to  explanatory  evidence. 

(1)  36  E.  B.  498  (2  B.  &  Ad.  106).  (4)  16  B.  B.  32  (4  Dow,  65). 

(2)  3  B.  B.  543  (1  Anstr.  39).  (5)  2nd  edit. 

(3)  37  B.  B.  p36  (3  B.  &  Ad.  728),  (6)  34  B.  B.  307  (10  B.  &  C.  4), 
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(Lord  Dbnman,  Ch.  J. :  Some  cases  in  Mr.  Starkie's  Appendix  (i)      Clayton 
are  against  you.  GBBoaoK. 

LiTTLBDALE,  J. :  Surolj  "  level  *'  has  a  technical  sense  in 
mining;  and,  in  other  instances,  it  is  not  strictly  confined  to 
the  signification  of  a  horizontal  surface ;  as,  for  instance,  when 
a  tract  of  country  is  called  a  "  level." 

CoLKRiDOE,  J. :  Every  level  in  a  mine  is  not  horizontal.  The 
adit  level  drains  itself.) 

Assuming  that  the  word  "  level,"  here,  does  not  of  itself  suggest 
a  necessity  for  explanation,  there  is  nothing  in  the  context  of 
the  deed  of  demise,  or  in  the  circumstances  of  the  case,  to  raise 
an  ambiguity.  None  can  arise  from  the  covenant  to  work  the 
mines  fairly  and  orderly,  and  without  improper  preference ;  that 
clause  is  consistent  with  the  words  in  question  if  interpreted  in 
the  plaintiff's  sense,  and  not  otherwise.  (Some  arguments  which 
followed,  on  the  terms  of  the  deed  and  facts  of  the  case,  are 
omitted,  the  decision  not  having  turned  on  these  points.)  If  it 
had  been  intended  to  speak  of  a  'Mevel"  in  the  defendant's 
sense,  the  parties  would  probably  have  used  the  expression 
*•  water  level,"  which  does  occur  in  another  part  of  the  deed  (2). 
So,  where  an  acre  different  from  the  statute  acre  is  spoken  of, 
the  deed  expressly  states  the  measure  to  be  eight  yards  to 
the  rod.  ^ 

Sir  F.  PoUock,  with  whom  were  Wightman  and  Joseph  Addison,        [  308  ] 
contra,  was  stopped  by  the  Court. 

Lord  Denman,  Ch.  J. : 

We  are  all  of  opinion  that  the  evidence  was  receivable.  The 
learned  Judge  who  tried  the  cause  does  not  seem  to  have  had  a 
strong  opinion  on  the  subject,  but  only  to  have  put  the  question 
into  the  most  convenient  course  for  ultimate  decision.     The  word 

(1)  See  2  Starkie  on  Evidence,  the  drifts,  hollows,  water  levels,  and 
Appendix,  p.  1076,  2nd  edit.  ranges,"  which  should,  during  the 

(2)  There  was  a  covenant  that  the  term,  have  been  made  in  the  demised 
lessees  would,  at  the  end  of  the  term,  mines. 

leave  open  and  in  good  order  *'all 
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Clayton  "  level "  is  not  in  itself  a  technical  word ;  but  it  is  used  in  a 
GBEO80N.  particular  business  in  such  a  manner  that  it  may,  consistently 
with  its  general  meaning,  have  a  particular  meaning  also.  It 
is  a  term  which,  in  its  general  use,  may  have  more  than  one 
meaning,  and,  as  it  is  employed  here,  it  clearly  has  a  technical 
sense,  and  may  properly  be  explained  by  evidence. 

LiTTLBDALE,  J.  : 

I  am  of  the  same  opinion.  The  word  is  like  many  others  in 
the  English  language,  which  may  have  several  meanings. 

Pattbson,  J. : 

The  word  "  level  "  must  be  taken  secundum  subjectam  materiam. 
Here,  it  is  a  term  used  in  mining,  and,  as  such  a  term,  requires 
explanation. 

Coleridge,  J.,  concurred. 

The  following  order  was  made  by  consent.  That  the  rule 
should  be  enlarged  till  the  tenth  day  of  the  next  Term,  and  that 
in  the  mean  time  it  should  be  referred  to  a  barrister  (who  was  to 
be  furnished  with  the  notes  of  Alderson,  J.), ''  to  receive  evidence 
of  the  meaning  of  the  covenant  on  which  the  fifth  breach  was 
L  *^<>d  ]  assigned,  according  to  the  custom  and  understanding  of  ^miners, 
and  to  state  a  case  for  the  opinion  of  the  Court,  to  be  turned  into 
a  special  verdict  if  desired  by  either  party.*' 

The  arbitrator  made  an  award,  or  certificate,  commencing  as 
follows:  "By  virtue  of  a  rule*'  &c.,  "I,  the  arbitrator,"  &c., 
**  having  received  evidence  of  the  meaning  of  the  covenant  on 
which  the  fifth  breach  in  the  declaration  in  the  said  cause  is 
assigned,  according  to  the  custom  and  understanding  of  miners, 
find  and  state  as  the  effect  of  such  evidence,  that  the  coal  mines 
mentioned  in  the  pleadings  are  situate  within  an  extensive  coal 
mining  district  in  the  county  of  Lancaster.  That,  according  to 
the  custom  and  understanding  of  miners  throughout  that  district, 
a  coal  level  or  water  level  is  "  &c. :  the  arbitrator  then  stated 
what  such  level  was,  and  what  was  "the  level  of  the  bottom  of 
a  mine,"  under  a  given  point.     In  subsequent  parts  of  the  award 
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he  stated  **  that,  according  to  the  custom  and  understanding      Clayton 

throughout  that  district,  the  terms  *  deeper  than  '  and  *  below '  do     gbeoson. 

not  depend  upon  relative  perpendicular  depth  below  the  surface, 

but  upon  the  inclination  of  the  strata,  and  power  of  drainage  ; " 

and    ''  that,    according    to    such    custom    and    understanding 

throughout  the  said  district,  the  covenant  on  which  the  said 

fifth  breach  is  assigned  is  to  be  thus  construed  and  understood, 

and  the  coals  not  deeper  than  or  below  the  level  of  the  bottom 

of  the  Arley  mine  are  to  be  thus  ascertained  and  determined  ; " 

and  the  mode  was  then  explained.    In  the  ensuing  Michaelmas 

Term  (November  16th,  1835), 

Sir  John  Campbell,  Attorney-General,  Coltman  and  Cowling 
stated  to  theCourt  that  the  arbitrator  had  *made  his  adjudication  [  *3io  ] 
as  above  stated ;  and  they  contended  that  no  special  case  could 
be  framed  upon  it,  but  that  the  rule  for  a  new  trial  must  be  made 
absolute.  It  was  referred  to  the  arbitrator  to  find  the  meaning 
of  the  covenant,  ''  according  to  the  custom  and  understanding  of 
miners ;  "  but  he  has  found  it  only  according  to  the  custom  and 
understanding  of  miners  throughout  ''  an  extensive  coal-mining 
district  in  the  county  of  Lancaster."  The  award  is  not  according 
to  the  power  given.  If  there  had  been  a  general  custom  found, 
it  might  be  presumed  that  the  parties  to  this  demise  had  chosen 
their  expressions  with  reference  to  it.  Here  it  is  not  even  found 
that  the  lessors  or  lessees  resided  in  the  district  mentioned; 
and  the  indenture  itself  shews  the  contrary  (i).  No  case  has 
established  that  a  contract  relating  to  premises  may  be  explained 
with  reference  merely  to  the  custom  of  the  country  in  which  the 
premises  lie.  In  Smith  v.  Wilson  (2)  the  **  custom  of  the  country  " 
referred  to  appears  to  have  been  that  of  the  country  where  the 
contract  was  made. 

(!)  The  parties  to  the  demise  were,  in  the  county  of  Dorset,  of  the  one 

*'Sir  Bichaid  Clayton  of  Adlington  part;  and  Bichard  Worswick,  banker, 

in  the  county  of  Lancaster,  Baronet,  and  Samuel  Gregson,  merchant,  both 

Bobertdayton  of  The  Larches  within  of  Lancaster  in  the  said  county  of 

Wigan  in  the  said  county.  Esquire,  Lancaster,  and  John  WakeBeld  of 

William  Clayton  of  Wigan  aforesaid,  Eirkby  Kendal  in  the  coimty  of  West- 

gentleman,  and  the  Bev.  John  Clay-  moreland,  banker,  of  the  other  part." 
ton,  clerk,  rector  of  the  parish  and  (2)  37  B.  B.  536  (3  B.  &  Ad.  728). 
parish  church  of  Frome  Saint  Quintin 

B.B- — VOL.  XUV,  28 
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Clayton  (Coleridge,  J. :    Parties  to  such  a  contract  may  reside  in 

Gbegbon.      different  countries.) 


And,  therefore,  it  ought  to  be  proved  that  the  understanding  is 
a  very  general  one,  before  evidence  of  it  is  received  on  a  question 
of  this  kind.  In  Gdbay  v,  Lhyd  (i)  the  custom  and  usage  among 
insurers  and  underwriters  in  the  habit  of  subscribing  policies 
[  •311  ]  at  *Lloyd's  coffee-house  was  relied  upon  for  the  defendant  as 
controuling  the  language  of  a  policy  which  had  been  effected 
there ;  but  the  Court  held  that  such  usage  could  not  bind  the 
plaintiffs,  since  it  did  not  appear  to  be  the  usage  of  the  whole 
trade  in  the  city  of  London,  and  it  was  not  found  that  the 
plaintiffs  were  in  the  habit  of  effecting  policies  at  Lloyd's,  or 
knew  of  the  usage. 

(Patteson,  J. :  It  is  not  clear  whether  the  arbitrator  means 
that  the  custom  is  a  general  one,  or  that  it  prevails  in  the 
district,  and  not  elsewhere.) 

The  statement  is  not  clear;  but  it  seems  to  be  an  affirmative 
pregnant. 

Sir  F.  Pollock,  contra  : 
This  is  an  attempt  to  argue  the  case  prematurely.  It  is 
enough,  for  the  present,  if  the  finding  of  the  arbitrator  presents 
something  upon  which  the  Court  may  come  to  a  decision  when 
a  case  is  stated.  It  was  referred  to  him  to  receive  evidence  of 
the  meaning  of  the  covenant,  according  to  the  custom  and 
understanding  of  miners,  and  to  state,  not  that  general  custom 
and  understanding,  but  a  case,  such  as  he  is  enabled  to  state  by 
the  evidence  before  him. 

(Patteson,  J. :  The  objection  is,  that  he  has  not  stated  the 
whole  result  of  the  evidence.) 

The  result  is,  that  a  certain  custom  prevails  within  the  district 
referred  to  ;  what  is  the  custom  beyond  it  does  not  appear.  A 
jury  in  the  like  case  would  not  be  bound  to  say  what  under- 
standing did  or  did  not  prevail  out  of  the  district.  The  defendant 
is  willing  to  argue  the  case  upon  the  present  finding. 
(1)  27  R.  E.  486  (3  13.  &  0.  793). 
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Pattbson,  J.  (1) :  claytow 

V. 

We  cannot  pronounce  the  finding  to  be  such  that  a  special     orbqson. 
case  cannot  be  stated  and  *argued  upon  it,  and  therefore  the       [  •312  ] 
rule  o!  Easter  Term,  1884,  must  be  further  enlarged,  in  order 
that  the  case  may  be  stated. 

Williams  and  Coleridge,  JJ.  concurred. 

^  Ride  enlarged. 

The  special  case  was  stated  accordingly.  It  set  forth  the 
material  parts  of  the  pleadings,  the  proceedings  at  the  trial, 
the  rules  of  Easter  Term,  1884,  and  Easter  Term,  1886,  and  the 
finding  of  the  arbitrator;  and  it  stated  the  question  for  the 
opinion  of  the  Court  to  be  whether  the  damages  were  to  remain 
22,000{.,  or  to  be  reduced  to  the  5,0002.  paid  by  the  defendant, 
or  a  new  trial  to  be  had.     The  special  case  was  now  argued. 

Sir  J,  Campbell^  Attorney-General,  for  the  plaintiflF,  repeated 
the  objection  formerly  taken  to  the  finding  of  the  arbitrator, 
and  contended  that  either  the  verdict  must  stand,  or  a  new  trial 
be  had  (2).     The  Court  called  upon 

Sir  F.  Pollock,  contra  : 

The  plaintiff,  on  the  trial,  had  not  entitled  himself  to  a 
verdict.  It  was  evident,  from  the  whole  contents  of  the  lease, 
that  the  word  '*  level,"  in  the  covenant  in  question,  could  not 
admit  of  the  plaintiff's  construction.  (He  then  discussed  the 
terms  of  the  lease,  with  reference  to  this  point.)  Then 
♦evidence  was  offered  for  the  defendant  to  shew  that,  according  [  'Sia  ] 
to  the  usage  of  miners,  the  words,  ''below  the  level"  of  the 
bottom  of  the  mine  under  the  point  A.,  related  merely  to  the 
fact  of  the  mine  being  drained  from  points  above  or  below  the 
bottom  of  the  mine  at  the  part  mentioned.    The  evidence  being 

(1)  Lord  Denman,  Ch.  J.  was  the  word* 'acre  "was  used,  in  different 
absent.  parts  of  that  county,  as  denoting  the 

(2)  LiTTLBDALB,  J.  observed  (as  statute  acre,  the  acre  (commonl}' 
shewing  that  the  use  of  a  word  in  a  called  the  Cheshire  acre)  of  eight 
particular  sense  throughout  one  dis-  yards  to  the  rod,  and  an  intermediate 
trict  of  Lancashire  was  not  conclusive  acre  caUed  the  Lancashire  acre. 

as  to  its  signihcation  in  another)  that 

28—2 


486  1886.    K,  B.     5  AD.  &  EL,  813—814.  [B-b. 

Clayton  rejected,  the  Court,  on  motion  for  a  new  trial,  thought  it 
Gkeobok.  admissible,  and  referred  it  to  an  arbitrator.  If  there  has  been 
any  miscarriage  before  him,  there  must  at  least  be  a  new  trial ; 
the  verdict^  cannot  stand.  The  direction  to  him  was,  to  receive 
evidence  of  the  meaning  of  the  covenant ''  according  to  the  custom 
and  understanding  of  miners."  He  has  found  that  there  is  an 
extensive  mining  district  in  which  the  mines  in  question  are 
situate,  and  in  which  the  terms  in  question  have  the  meaning 
ascribed  to  them  by  the  defendant.  He  was  not  bound  to 
enquire  what  would  be  the  understanding  of  the  same  terms  in 
distant  places,  as  in  Scotland  or  Ireland.  He  was  not  in  the 
situation  of  a  person  acting  on  a  power  which  must  be  strictly 
pursued  ;  he  was  put  in  the  place  of  the  Judge  and  jury  at  Nisi 
Prius,  and  was  to  shape  his  enquiry  so  as  to  meet  the  particular 
view  with  which  the  question  was  submitted  to  him.  It  must 
be  taken  that  he  examined  those  miners  whose  understanding 
on  the  subject  would  be  of  importance  to  the  enquiry,  and  not 
others.  It  was  not  his  duty  to  state  that  he  had  no  information 
as  to  the  general  usage. 

(Lord  Denman,  Gh.  J. :  Is  not  his  statement,  that  the  custom 
is  such  throughout  a  particular  district,  an  affirmative  pregnant, 
implying  that  the  custom  may  be  different  in  other  districts, 
which  districts  may  be  near  or  remote  ?) 

In   S^nith  v.  Wilson  (i)  the   proof  was   that,  according  to   the 
[  *314  ]      custom  ***  in  that  part  of  the  country,"  a  hundred  dozen  rabbits 
went  to  the  thousand. 

(Lord  Denman,  Gh.  J. :  The  jury  there  had  found  for  the 
defendant ;  and  it  was  assumed  that  they  had  had  evidence  upon 
which  their  opinion  might  be  formed.) 

It  was  sufficient  that  the  custom  appeared  to  prevail  in  the 
district  where  the  farm  was.  So  here,  if  the  arbitrator  had 
expressly  found  that,  in  various  districts  of  Lancashire,  adjoining 
each  other,  there  were  various  customs,  and  that  in  one  of  them, 
being  that  in  which  the  mines  in  question  were,  the  custom  was 

(1)  37  R.  R.  536  (3  B.  &  Ad.  728). 
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as  it  is  here  stated,  the  conclusion  of  law  would  have  been  that      Clayton 
parties  to  a  lease  of  land  situate  there  expressed  themselves  in     gbeoson. 
such  lease  according  to  the  custom  of  that  district.     The  only 
object  of  the  reference  to  an  arbitrator  was  to  fix  the  meaning  of 
the  parties ;  and  it  is  fixed  by  the  conclusion  of  law  arising  from 
the  custom. 

Lord  Denman,  Ch.  J.  (after  stating  the  question  submitted  in 
the  case) : 

I  am  most  clearly  of  opinion  that  the  evidence  offered  at  the 
trial  was  fit  to  be  received.  I  also  think  it  clear  that  it  was 
matter  for  the  jury,  on  the  whole  evidence,  whether  or  not  the 
contract  was  made  with  reference  to  the  particular  custom 
alleged;  and  that  the  mere  fact  of  the  existence  of  such  a 
custom,  in  the  district  in  which  the  mines  lie,  was  not  sufficient 
to  establish,  as  a  matter  of  law,  that  the  meaning  of  the  contract 
was  that  insisted  upon  by  the  defendant.  We  cannot,  under 
these  circumstances,  reduce  the  damages.  It  is  fit  that  a  jury 
should  say  what  effect  the  existence  of  the  custom  has  upon  this 
contract.  The  result  is  that  there  must  be  a  new  trial.  If  the 
award  had  followed  the  words  of  the  order,  that  the  arbitrator 
should  ''receive  evidence  of  the  meaning  of  the  covenant  on 
♦which  the  fifth  breach  was  assigned,  according  to  the  custom  [  •sib  ] 
and  understanding  of  miners,*'  I  think  his  adjudication  would 
have  been  final;  but,  as  he  has  considered  it  his  duty  to  modify 
his  finding,  a  serious  doubt  remains.  It  may  be  that  the  lessees, 
or  some  of  them,  resided  at  places  out  of  the  district  mentioned, 
and  in  which  different  customs  prevail,  and  they  may  have 
had  no  idea  of  the  understanding  in  this  district :  it  is,  there- 
fore, possible  (though  perhaps  not  probable)  that  they  did  not 
mean  to  contract  according  to  the  custom  proved.  We  cannot, 
however,  put  ourselves  into  the  situation  of  a  jury  as  to  this 
question. 

LiTTLBDALE,  J.  : 

The  verdict  for  22,(XX)Z.  cannot  stand,  because  the  evidence 
rejected  at  the  trial  was  admissible.  Then  as  to  the  award. 
Th^  order  of  reference  did  not  confine  the  enquiry  to  any  one 


438  1886.     K.  B.     6  AD.  &  EL.  815—816.  Fr-b. 

Clayton  part  of  the  country,  but  directed  it  to  the  custom  of  miners 
(jKKosoN.  generally,  though,  no  doubt,  with  an  understood  application  to 
coal  mines.  If  the  arbitrator  had  followed  the  words  of  the 
order,  and  found  that  the  word  *'  level "  (which  is  capable  of 
many  different  meanings)  meant,  **  according  to  the  custom  and 
understanding  of  miners,"  so  and  so,  judgment  might  have  been 
given  for  the  defendant :  there  would  have  been  a  result  in  law 
in  his  favour.  But  the  finding  is  limited  to  a  particular  district; 
which  is  as  much  as  to  say  that  the  word,  which  has  a  particular 
signification  in  this  district,  may  mean  differently  in  others:  and, 
if  that  be  so,  it  cannot  follow  as  an  inference  of  law  that  in 
the  present  contract  it  was  used  in  the  sense  pointed  out.  It 
ought,  therefore,  to  be  shewn  as  a  matter  of  fact  that  the 
parties  so  used  it.  Two  of  the  lessees  lived  at  Lancaster,  and 
a  third  at  Kendal ;  it  might,  therefore,  be  a  subject  of  inquiry 
[  •316  ]  whether  *they  knew  of  the  alleged  custom.  We  are  not  in  a 
situation  to  give  judgment  on  the  special  case ;  and  the  matter 
must  go  to  a  jury,  in  order  that  the  facts  may  be  found  more 
precisely. 

Pattbson,  J. : 

I  regret  that  this  case  should  go  to  a  new  trial;  but,  if  we 
were  to  give  judgment  on  the  special  case,  and  it  were  then  to  be 
turned  into  a  special  verdict,  it  could  only  be  stated  in  the  terms 
of  the  arbitrator's  finding ;  and  then  the  verdict  would  be  defec- 
tive, and  there  must  be  a  venire  de  novo.  It  is  unfortunate  that 
the  rule  of  Court  was  so  conceived  as  not  to  give  the  arbitrator 
power  to  determine  the  meaning  of  the  covenant,  as  between 
these  parties,  by  saying  in  what  sense  they  used  the  terms  in 
question.  He  was  only  to  receive  evidence  of  the  custom  and 
understanding  of  miners.  Sir  F.  Pollock  says  that,  the  alleged 
custom  being  found  to  prevail  in  the  district  in  which  the  mines 
lie,  it  is  a  conclusion  of  law  that  the  language  used  by  the  parties 
in  their  contract  had  reference  to  that  custom ;  but  no  decided 
case  goes  so  far.  The  existence  of  such  a  custom  in  the  district 
was  strong  evidence  on  the  point,  but  did  not  raise  a  conclusion 
of  law.  If  the  arbitrator,  in  his  award,  had  left  out  the  reference 
tp  the  particular  district,  the  Court  would  Qot  have  had  the 
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difficulty  they  are  now  under  in  disposing  of  the  case ;  but  still  Clayton 
it  was  not  in  his  power  to  find  what  was  the  meaning  of  the  gbegson. 
parties.     Under  the  circumstances,  there  must  be  a  new  trial. 

Williams,  J.  concurred. 

Rttle  absolute  for  a  new  trial  (i). 


EEX  V.  JOHN  JOHNSON.  i8»6- 

June  4. 

(5  Adol.    &   Ellis,   340—343;  S.   0.   6  N.   &  M.   727;  2  H.   &  W.   201;  

5  L.  J.  (N.  S.)  M.  C.  129.)  [  840  J 

Overseers'  aooounts  being  allowed,  and  an  appeal  against  them  dis- 
'  missed,  the  allowance  and  order  of  Sessions  were  brought  up  by  certiorari^ 
and  an  item  appeared  to  be  for  the  expenses  of  defending  an  appeal  against 
overseers*  accounts.  This  Court  quashed  the  allowance  and  order,  such 
an  item  being  bad  on  the  face  of  it,  inasmuch  as  no  supposeable  facts 
could  justify  it. 

In  the  accounts  of  the  overseers  of  Clotton  Hoofield,  id  Cheshire, 
for  the  year  1838,  1884,  the  following  item  appeared : 

1884.     March  25.     Paid  Mr.  Hostage  for  preparing    £.     s.    d. 
for    trial,    attending    Sessions,    counsellor,   &c., 
defending    the    appeal    against    the    overseer's 
accounts  at  the  Quarter   Sessions  in  July  and 
October 28    11     4 

The  present  accounts  having  been  allowed  by  two  justices,  the 
Sessions,  on  appeal,  confirmed  the  allowance.  The  accounts, 
and  the  order  of  Sessions,  were  brought  up  by  certiorari: 
and  Chandless,  in  Easter  Term,  1886,  obtained  a  rule  to  shew 
cause  why  the  allowance  and  the  order  of  Sessions  should  not 
be  quashed. 

W.  H.  Wats(m  now  shewed  cause(2) :  [  341  l 

The  objections  must  be  confined  to  matter  appearing  on  the 
face  of  the  accounts :  Rex  v.  James  (3).  Every  thing  will  be 
intended  in  their  favour.  It  does  not  appear  to  what  year  the 
accounts  referred  to  in  the  item  belonged  :  even  if  they  were  the 

(1)  The  cause  was  afterwards  com-  the  Court,  are  not  noticed  in  the 
promised.  report. 

(2)  Some  objections  taken  to  the         (3)  2  M.  &  S.  321, 
nooounts,  and  not  decided  upon  b^ 
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Rbx  accounts  of  overseers  of  a  bygone  year,  there  is  nothing  illegal 
joHvsoN.  in  the  allowance  of  the  item.  The  overseers  are  not  to  be  required 
to  defend  the  parish  accounts  at  their  own  expense.  The  parish 
may  reasonably  contribute  from  its  fund.  In  Rex  v.  Gwyer  (i) 
Taunton,  J.  says,  '^  although  the  charges  may  have  been  reason- 
able, still,  if  the  Court  sees  that  they  were  not  necessarily 
connected  with  the  fulfilment  by  these  parties  of  their  office  as 
overseers,  they  cannot  be  allowed ;  "  and  he  cites  Wilcock  on  the 
Laws,  &c.,  of  the  Poor,  where  it  is  said  (2)  that  the  overseers  are 
entitled  to  charge  the  costs  of  an  appeal,  though  decided  against 
them,  unless  they  have  been  guilty  of  gross  misconduct,  or 
neglected  to  consult  the  vestry  as  to  the  propriety  of  proceeding. 

Sir  W.  W.  FoUett  and  ChandLess,  contra  : 
The  passage  cited  states  only  that  the  overseers  ''  are  entitled 
to  charge  in  their  accounts  whatever  they  have  spent  for  the 
parish."     This  item  relates,  not  to  the   parish,   but  to  the 
overseers  personally. 

(Patteson,  J. :  Might  not  the  parish  be  interested  ?) 

They  might  against  the  allowance,  but  not  in  its  favour.    The 
*342  ]      overseer  is  to  account  ^between  himself  and  the  parish.    His 
remedy,  if  his  accounts  be  improperly  appealed  against,  is  in  the 
allowance  of  costs  by  the  justices. 

(Lord  Denman,  Ch.  J. :  Suppose  the  vestry  had  directed  an 
overseer  to  incur  a  particular  head  of  expense,  and  had  engaged 
to  indemnify  him ;  and  the  Sessions,  on  appeal,  were  to  allow  it, 
but  were  to  refuse  costs,  on  the  ground,  for  instance,  of  the 
question  being  new.) 

In  Rex  V.  Gwyer  (s)  the  items  disallowed  had  been  actually 
authorised  by  the  vestry 

Lord  Denman,  Ch.  J. : 

I  suggested  the  strongest  case  which  I  could  conceive.  But 
we  think  that  even  such  a  case  would  not  justify  the  allowance 

(1)  41  B.  B.  426  (2  A.  &  E.  226).      ment  in  Rex  y.  Fowler,  1  A.  &  E.  836. 
See,  as  to  surveyors*  accounts,  the         (2)  P.  281. 
j^mwks  of  the  Qourt  during  the  arg^-  (3)  41  R.  R.  422  (2  A.  ^  E.  216), 
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of  this  item.  An  overseer  must  take  his  chance  of  being  repaid  Bex 
in  the  regular  way ;  and  the  vestry  cannot  bind  the  parish  to  an  Johnson. 
extent  not  authorised  by  the  Legislature.  The  overseer  must 
perform  the  duty  imposed  upon  him,  and  must  take  the  con- 
sequences of  acts  done  by  him  in  his  public  character.  The  allow- 
ance or  disallowance  of  his  accounts  is  a  matter  entirely  between 
him  personally  and  the  parish.     The  item  cannot  be  allowed. 

LiTTLEDALE,  J.  I 

The  objection  arises  on  the  face  of  the  accounts.  If  any 
snpposition  could  be  made  justifying  the  allowance  of  this 
item,  we  would  allow  it.  The  strongest  case  put  is  that  the 
vestry  might  have  ordered  the  particular  expenditure.  Then 
the  accounts  having  been  objected  to,  an  appeal  against  them 
is  discharged,  and  no  costs  appear  to  have  been  given  to  the 
respondent.  It  is  said  that,  upon  such  a  state  of  things,  the 
vestry  should  indemnify  the  overseer,  and  the  parish  make  the 
payment.  But,  if  the  justices  do  not  give  *costs,  we  cannot  [  *343  ] 
allow  the  item  by  way  of  indemnity :  the  justices  must  exercise 
a  discretion  whether  costs  are  to  be  allowed  or  not;  and  the 
overseer  is  confined  to  that  remedy. 

Fattbson,  J. : 

We  should  be  bound  to  allow  this  item  if  any  case  could  be 
supposed  in  which  it  was  legal.  But,  if  the  whole  vestry  had 
assembled,  and  had  directed  the  expenditure,  and  the  present 
appellant  himself  had  been  there,  and  had  assented, — which  is  a 
violent  supposition, — still  we  cannot  say  that  such  an  item  should 
be  allowed. 

Williams,  J. : 
I  can  suggest  no  supposition  of  facts  which  would  legalise 

such  a  payment. 

Rule  (ibsolute. 
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1836.  DOE  D.  WILLIAMS  and  AYRANE  v.  SMITH  (1). 

June  6. 
(5  Adol.  &  Ellis,  350  —  353;    S.  C.  6  N.  &  M.  829;    2   H.  &  W.    176; 

[350]  5  L.  J.  (N.  S.)  K.  B.  216.) 

Land  and  buildings  were  held  by  a  yearly  tenant,  the  land  from  2nd 
February  to'  2nd  February,  the  buildings  from  Ist  May  to  Ist  May.  The 
landlord,  on  22nd  October,  1833,  served  him  with  a  notice  to  quit  the  land 
and  buildings,  *'  at  the  expiration  of  half  a  year  from  the  delivery  of  this 
notice,  or  at  such  other  time  or  times  as  your  present  year's  holding  of 
or  in  the  said  premises,  or  any  part  or  parts  thereof  respectively,  shall 
expire  aft«r  the  expiration  of  half  a  year  from  the  delivery  of  this  notice." 

Held  that,  as  to  the  lands,  the  notice  was  to  be  considered  a  notice  to 
quit  on  2nd  February,  1835  ;  and  that  the  landlord  might  recover  both 
land  and  buildings  after  that  day,  in  ejectment. 

Ejectment  for  messuages  and  lands  in  Denbighshire.  The 
demises  were  laid  on  4th  February,  1835.  On  the  trial  before 
Bolland,  B.,at  the  Denbighshire  Spring  Assizes,  1835,  it  appeared 
that  the  defendant  had  been  in  possession  of  the  premises,  as 
tenant  to  Ayrane,  the  lessor  of  the  plaintiff,  under  a  demise  of 
the  lands  from  some  day  in  May,  1832,  to  2nd  February,  1833, 
and  of  the  buildings  from  May,  1832,  to  1st  May,  1838 :  and 
that  he  held  on,  after  February  and  May,  1833,  without  any 
express  contract.  On  22nd  October,  1833,  Ayrane  served  the 
defendant  with  the  following  notice :  "To  Mr.  Francis  Smith. 
Take  notice  that  you  are  to  quit  and  deliver  up  to  me,  the  under- 
signed, Henry  Owen  Ayrane,  the  possession  of  all  that  messuage 
or  dwelling-house  and  tenement,  with  the  outbuildings  and  lands 
thereunto  belonging,  now  in  your  holding,  situate  "  &c.,  "at  the 
expiration  of  half  a  year  from  the  delivery  of  this  notice,  or  at 
such  other  time  or  times  as  your  present  year's  holding  of  or  in 
the  said  premises,  or  any  part  or  parts  thereof  respectively,  shall 
expire  after  the  expiration  of  half  a  year  from  the  delivery  of  this 
notice,  whereof  you  have  this  notice,  the  2l8t  October,  1833. — 
H.  0.  Ayrane."  It  was  objected,  on  the  part  of  the  plaintiff, 
that  the  notice  was  insufficient,  because  it  referred  to  the  present 
year's  holding,  which  would  expire  in  February,  1834,  less  than 
six  months  after  the  notice  was  served.  The  learned  Judge 
*gave  leave  to  move  to  enter  a  nonsuit.    Verdict  for  the  plaintiff. 


[  *351  ] 


{\)  Doe    d.   Kindersley  v.    Hughes      Holdings  (England)  Act,  1883  (46  & 
(1840)  7  M.  &  W.  139.     As  to  length      47  Vict.  c.  61),  s.  33.  — R,  C. 
of  notice,  see  now  the  A^cultural 
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In  Easter  Term,  1885,  li.  V.  Richards  obtained  a  rule  according       Dob  d. 
,    .,      ,  J  Williams 

to  the  leave  reserved.  t*. 

Smith. 
John  Jervis  now  shewed  cause  : 

If  the  words  of  the  notice  had  merely  been  **  at  the  expiration  of 
half  a  year  from  the  delivery  of  this  notice,  or  at  such  other  time  or 
times  as  your  present  year*s  holding  shall  expire,"  it  might  perhaps 
have  been  insufficient;  for  the  tenant  was  certainly  entitled  to 
hold  on  after  that  half  year,  inasmuch  as  the  half  year  would 
expire  on  the  22nd  April,  1884,  and  then  a  fresh  year's  holding 
had  commenced,  since  the  tenant's  term  could  only  be  put  an  end 
to  in  the  February  of  some  year.  But  the  words  which  follow, 
"after  the  expiration  of  half  a  year  from  the  delivery  of  this 
notice,"  remove  the  difficulty,  and  shew  that  it  was  intended  to 
apply  to  some  time  six  months  after  the  notice,  viz.  February,  1885. 

(Pattbson,  J. :  ** Half  a  year  "  is  the  proper  expression  ;  "six 
months  "  might  be  construed  to  mean  lunar  months  (i) ). 

The  Ck)art  will  give  an  interpretation  to  the  notice  consistent  with 

the  intention  of  the  party  serving  it,  if  clear.    In  Doe  d.  Duke 

of  Bedford  v.  KighiLey  (2)  a  notice,  given  at  Michaelmas,  1795, 

to  quit    *'at  Lady  Day,   which   will   be   in   the    year   1795," 

was  held  a  good  notice  for  Lady  Day,  1796.     In  Doe  d.  Lord 

Iluntingtowerv.  CuUiford  (3)  the  notice  was  dated  27th  September, 

and  served  on  the  28th ;  and  it  required  the  tenant  to  quit  *'  at 

Lady  Day  next,  or  at  the  end  of  your  current  year."   The  current 

year,  in  fact,  expired  on  the  29th  September  ;  but  this  was  held 

^to  be  a  six  months'  notice,  on  the  ground  that  it  could  not  have       [  *362  ] 

been  intended  to  give  a  two  days'  notice.   There  the  interpretation 

was  founded  on  the  mere  fact  of  the  term  of  the  holding;  here  the 

words,  **  after  the  expiration  of  half  a  year  from  the  delivery  of 

this  notice,"  suggest  the  interpretation  from  the  notice  itself. 

R.  V.  Richards,  contra  : 

The  notice,  being  delivered  in  October,  1888,  was  too  late  to 
determine  the  tenancy  of  the  lands  at  the  expiration  of  the 

(1)  See  judgment  of  Bayley,  J.  (2)  4  B.  B.  375  (7  T.  B.  63). 

in  JohnaUme  v.  Hudieston,  28  B.  B.  (3)  4  Dowl.  &  By.  248. 

505  (4  B.  &  C.  922,  932). 


44.4  1886.     K.  B.     5  AD.  &  EL.  852—858.  [b.b. 

DoBd.       "present   year's  holding,"  as  that  holding  woald    expire  in 

WTlT  T  T  A  MR 

February,  1834,  less  than  half  a  year  from  the  notice.     This 


Smith. 


might  easily  mislead  the  tenant,  who  in  fact  did  hold  the 
messuages  from  May  to  May,  so  that,  as  to  them,  the  present 
year  would  expire  after  six  months  from  the  delivery  of  the 
notice.  The  rule  is,  that  the  notice  must  be  such  as  cannot 
mislead  the  tenant.  The  question  is,  what  he  might  have 
understood  ;  not  what  the  landlord  may  have  meant. 

Lord  Denman,  Ch,  J. : 

I  think  this  notice  was  well  enough.  It  is  admitted  that  it 
would  be  a  good  notice  for  May,  1884.  The  half  year  would 
expire  in  April,  1834.  It  would  therefore  not  be  a  good  notice 
for  2nd  February,  1834;  but  I  think  that,  although  the  word 
*'  present"  is  used,  the  notice  may  be  referred  to  2nd  February, 
1885,  which  was  after  the  expiration  of  the  half  year ;  and  that 
there  was  no  danger  of  the  tenant  being  misled. 

LiTTLEDALE,  J. : 

This  is  certainly  a  lame  and  inaccurate  notice ;  but,  such  as  it 
is,  we  must  endeavour  to  give  it  a  rational  interpretation.  The 
[  *363  ]  lands  are  originally  *taken  to  hold  from  May,  1882,  to  2nd 
February,  1883,  and  then  they  are  held  on  from  year  to  year. 
On  the  22nd  of  October,  1888,  the  notice  is  served.  Notice  to 
quit  **  at  the  expiration  of  half  a  year  from  the  delivery  of  this 
notice  "  could  not  be  a  good  notice  as  to  the  lands ;  for  the  year 
for  which  the  lands  were  holden,  at  the  time  of  the  notice, 
expired  in  February,  1884.  But  then  the  notice  goes  on  thus, 
"  or  at  such  other  time  or  times  as  your  present  year's  holding  of 
or  in  the  said  premises,  or  any  part  or  parts  thereof  respectively, 
shall  expire  after  the  expiration  of  half  a  year  from  the  delivery 
of  this  notice."  Now  such  other  time  at  which  a  year's  holding 
would  expire  after  the  expiration  of  half  a  year  from  the 
delivery  of  the  notice  would  be,  as  to  the  lands,  2nd  February, 
1885;  the  word  ''  present"  must  there  be  rejected  as  surplusage. 
If  the  2nd  February,  1835,  was  not  meant  by  ''such  other  time,'* 
what  time  could  be  meant  ?  It  must  be  some  time  after  22nd 
April,  1884  ;  and  no  part  of  the  "  present "  year,  a9  to  the  lands. 
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would  be  after  that  day ;  the  word  "  present "  must  therefore  be       Dos  d. 
rejected,  or  the  notice  will  be  without  meaning.  r. 


Smith 


Pattbson,  J. : 

It  is  not  required  that  a  notice  should  be  worded  with  the 
accuracy  of  a  plea.  This  is  not  drawn  with  strict  precision; 
but  I  think  it  is  sufficiently  clear. 

Williams,  J.  concurred. 

Rvie  discharged. 


HAWKES  V.  RICHARD  ORTON.  isae. 

(5  Adol.  &  ElHs,  367—376 ;  S.  0.  6  N.  &  M.  842.)  ^—' 

Where  plaintiff  declares  on  a  covenant,  in  a  lease  by  defendant,  tliat  L  *  ^'  J 
plaintiff  shall  have,  occupy,  and  enjoy  the  demised  premises  from  a  day 
named,  for  and  during  a  certain  term,  and  alleges  as  a  breach  that 
plaintiff  on  the  day  entered  upon  the  demised  premises,  and  became 
possessed  of  them  for  the  term,  but  that  he  was  not  able  to  occupy  and 
enjoy  the  said  premises  in  this,  viz.,  that,  plaintiff  being  so  possessed, 
defendant  entered  into  the  premises  and  upon  plaintiff's  possession,  and 
expelled  and  kept  him  out ;  to  which  defendant  pleads  that  he  did  not 
enter  and  expel,  &c. ;  such  breach  is  not  proved  by  evidence  that  plaintiff 
came  to  take  possession,  but  was  refused  entrance  by  defendant,  who 
continued  occupying  the  premises,  and  never  admitted  him. 

And  it  makes  no  difference  that  by  a  clause  in  the  lease  (stated  in  the 
declaration)  it  was  agreed  that,  at  a  time  previous  to  the  above-named 
day,  plaintiff  should  be  at  liberty  to  enter  the  arable  lands  fit  for  wheat, 
for  the  purpose  of  sowing,  paying  at  a  certain  rate  for  such  lands  as 
should  be  sown ;  and  that  plaintiff  had  entered  on  a  part  of  said  arable 
lands,  and  sown  before  the  day  fixed  for  his  taking  possession  of  the 
premises  generally,  such  entry  being  alleged  in  the  declaration  according 
to  the  fact. 

Covenant.  The  declaration  stated  an  indenture  of  May  5th, 
1882,  between  defendant  of  the  first  part,  William  Orton  of  the 
second  part,  and  plaintiff  of  the  third  part,  whereby  defendant 
and  William  Orton  demised  to  plaintiff  a  messuage  and  premises 
from  April  6th,  1838,  for  twenty-one  years,  and  defendant  cove- 
nanted with  plaintiff  that  he  **  should  and  might  have,  occupy, 
and  enjoy  the  said  demised  premises  from  the  said  6th  day  of 
April  for  and  during  the  term  aforesaid;'*  *and  it  was  agreed  [•368 
that  plaintiff  should,  from  and  after  October  1st,  1882,  be  at 
liberty  to  enter  upon  the  arable  lands  fit  for  wheat,  for  the 
purpose  of  sowing  the  same,  paying  to  defendant  (or  William 
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Hawkes  Orton)  at  the  rate  of  half  a  year's  rent  and  taxes  for  such  lands 
Obton.  ^s  should  be  sown  as  aforesaid,  and  the  plaintiff  reserving  to  the 
defendant  or  W.  Orton  the  like  privilege,  from  and  after  October 
1st  next  preceding  the  termination  of  that  demise,  they  paying 
at  the  like  rate :  and  it  was  further  agreed  that  William  Orton 
should  have  and  retain  the  use  of  the  barns,  yards,  and  such  of 
the  outbuildings,  being  part  of  the  demised  premises,  as  might 
be  necessary,  till  old  May  Day  then  next,  for  the  purpose  of 
threshing,  &c.  Averment,  that  plaintiff,  on  October  1st,  1882, 
entered  upon  divers,  viz.  200  acres  of  the  arable  lands  fit  for 
wheat,  for  the  purpose  of  sowing,  and  did  sow,  &c. :  and  that 
afterwards,  viz.  April  6th,  1833,  "  by  virtue  of  the  demise,  he  the 
said  plaintiff  entered  upon  the  demised  premises  except  the  said 
bams,  yards,"  &c.,  '*  and  became  possessed  thereof  for  the  said 
term  so  to  him  thereof  granted,**  &c.:  and  although  <fec.  (the 
usual  averment  of  performance  by  the  plaintiff),  '*the  said 
plaintiff  in  fact  saith  that  he  the  said  plaintiff  hath  not  been  able 
to  and  could  not  have,  occupy,  and  enjoy  the  said  demised 
premises  from  the  said  6th  day  of  April,  for  and  during  the 
term  aforesaid,  in  this,  to  wit,  that,  he  the  said  plaintiff  being 
so  possessed  of  the  said  demised  premises,  the  said  defendant 
afterwards,  to  wit  on  the  7th  of  April,  1888,  entered  into  the 
said  demised  premises  and  upon  the  possession  of  him  the  said 
plaintiff  thereof,  and  expelled  and  removed  him  the  said  plaintiff 
[  *369  ]  from  his  possession  thereof,  and  kept  out  him  the  said  ^plaintiff 
from  his  possession  thereof  always  from  thence  hitherto :  by 
means  of  which  said  premises,*'  &c. 

Plea,  **  That  the  said  defendant  did  not  enter  into  the  said 
demised  premises  and  upon  the  possession  of  the  said  plaintiff 
thereof,  nor  expel  or  remove  him  the  said  plaintiff  from  his 
possession  thereof,  nor  keep  out  him  the  said  plaintiff  from  his 
possession  thereof,  in  manner  and  form "  &c.  Conclusion  to 
the  country.  There  were  other  pleas,  which  it  is  not  material 
to  state. 

On  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Cambridgeshire 
Spring  Assizes,  1835,  it  appeared  that  the  plaintiff,  in  the 
autumn  of  1832,  entered  upon  ninety-eight  acres  of  the  arable 
laud,  under  the  above  lease,  and  sowed  them  with  wheat ;  and 
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that,  on  April  6th,  1883,  he  went  to  the  farm,  which  still  Hawkbs 
continued  in  the  defendant's  occupation,  and  stated  that  he  was  qbton. 
come  to  take  possession  according  to  the  lease.  Some  further 
conversation  followed ;  and,  according  to  the  representation  on 
behalf  of  the  plaintiff,  he  at  that  time  demanded  possession  of 
the  premises  not  yet  given  up  to  him,  and  the  defendant  refused 
it.  The  plaintiff  never  obtained  possession.  He  ceased  to 
occupy  the  ninety-eight  acres,  and  the  defendant  reaped  the 
wheat.  The  Lord  Chief  Babon  was  of  opinion  that  the  plain- 
tiff had  not  clearly  shown  any  actual  demand  and  refusal  of 
possession,  and  that  there  ought  to  be  a  nonsuit.  The  plaintiff's 
counsel  contended  that  there  was  a  constructive  eviction,  inas- 
much as  the  plaintiff  must  be  taken  (and  was,  in  effect,  admitted 
by  the  pleadings)  to  have  entered  upon  the  whole  of  the  premises 
when  he  took  possession  of  the  ninety-eight  acres,  and  the 
defendant,  on  April  6th,  kept  him  out  of  the  farm.  The  Lord 
Chief  Babon  then  left  it  to  the  jury  whether  or  not  the  plaintiff 
had  gone  to  the  farm  on  April  6th  with  a  bond  fide  intent  *to  take  [  *370  ] 
possession,  and  whether  the  defendant  had  seriously  expressed, 
and  shewn  by  his  conduct,  an  intention  that  he  should  not 
have  it.  The  jury  found  for  the  defendant.  In  the  ensuing 
term  a  rule  nisi  was  obtained  for  a  new  trial  on  the  ground  of 
misdirection.     The  Court  (i)  called  upon 

Storks,  Serjt.  and  Kelly,  in  support  of  the  rule.     *     *     * 

B.  Andrews  and  Bytes,  contra.     »     ♦     *  [  372  i 

LoBn  Dbkman,  Gh.  J. :  [  374  ] 

The  plaintiff  here  declares  in  covenant,  and  states,  as  a  breach, 
that  the  defendant  entered  upon  his  possession,  and  expelled  and 
removed  him.  This  is  a  perfectly  intelUgible  breach ;  and  other 
modes  of  breaking  the  covenant  might  have  been  stated  with 
equal  clearness  if  the  plaintiff  had  thought  proper  to  allege  them. 
There  is  no  evidence  of  the  breach  as  stated.  It  is  not  necessary 
to  say  in  what  mode  the  facts  of  this  case  might  have  been 
alleged  so  as  to  make  out  a  breach  of  covenant ;  the  statement 

(1)  The  argument  was  begun  June  8th,  and  finished,  and  judgment  given, 
June  9th. 
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Hawkes     here  is  shewn  by  the  evidence  to  be  untrue.    I  think  that  there  was 

obtok.      no  expulsion  in  law  or  in  fact,  and  that  the  Lord  Chief  Baron  even 

went  out  of  his  way  in  putting  the  case  to  the  jury.     He  did  so, 

however,  indulgently  to  the  plaintiff;  and  the  jury  have  found  for 

the  defendant.    The  plaintiff  has  no  right  to  ask  for  a  new  trial. 

LrrTLEDALB,  J. : 

It  has  been  properly  observed  that  the  plaintiff,  by  alleging 
that  the  defendant  broke  his  covenant  **  in  this,"  has  confined 
himself  to  proof  of  the  particular  breach  stated  after  those 
words.  That  breach  is,  that,  the  plaintiff  being  possessed,  the 
defendant  entered  into  the  premises  and  upon  the  plaintiff *8 
possession,  and  expelled  him  from  the  possession.  Upon  that 
allegation  issue  is  joined.  Then  as  to  the  plaintiff's  case. 
It  is  said  that  he  entered.  Clearly  he  did  not  enter  in  fact: 
but  it  is  said  there  was  an  entry  in  law.  Now  it  is  true  that, 
in  an  action  by  lessor  against  lessee  for  rent,  the  defendant 
cannot  protect  himself  by  simply  traversing  his  own  entry, 
[  *376  ]  because  he  had  a  bright  to  enter,  by  the  lease.  But  here  we 
are  not  considering  the  right  in  point  of  law,  but  the  fact  of 
entry,  which  the  declaration  brings  into  question.  That  fact  was 
not  proved.  Whether,  if  the  lessee  went  formally  to  take  possession, 
and  the  landlord  said  he  should  not,  that  would  be  a  disseisin 
according  to  the  authorities,  it  is  not  necessary  to  say.  And  the 
cases  in  which  a  party  may  consider  himself  disseised  or  not  at 
his  election  are  different  from  this.  Here  an  expulsion,  which  is  a 
putting  out,  did  not  take  place :  a  party  who  comes  to  claim,  but 
has  never  entered,  cannot  be  expelled.  I  think  that  it  would  be 
a  suf&cient  answer  to  an  action  of  debt  for  rent,  to  plead  that  the 
defendant  was  ready  to  enter  upon  the  premises,  but  the  plaintiff 
obstructed  and  would  not  allow  him ;  though  I  never  saw  such  a 
plea,  and  it  is  not  necessary  at  present  to  say  whether  it  would 
be  good  or  not. 

Pattbson,  J. : 

The  Lord  Chief  Baron  might  properly  have  directed  a  non- 
suit.    I  agree  that,  according  to  the  authority  cited  (i)  for  the 

(1)  Pwnfret  v.  Ricroft,  1  Wms.  Saund.  322. 
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plaintiflF,  where  a  party  demises,  and  then  by  his  misfeasance      Hawkes 
annuls  the  grant,  he  is  Uable  in  an  action.     But,  where  the  facts       orton. 
are  as  in  this  case,  the  action  must  be,  not  for  expelling,  but  for 
not  letting  in.     How  far  the  keeping  out  may  be  considered  a 
disseisin,  or  ground  for  an  action  of  ejectment,  it  is  not  necessary 
to  say.     This  is  an   action   of  covenant ;   and,  in  stating  the 
breach,  the  facts  should  have  been  alleged  as  they  really  were. 
The  questions  which  the  Lord  Chief  Baron  left  to  the  jury,  on 
the  supposition  that  this  Court  might  not  have  decided  for  the 
defendant  on  the  point  of  law,  were  rightly  put :  and,  if  I  had 
been  on  the  jury,  I  should  have  decided  *as  they  did.  Qudcunqiie       [  •376  ] 
rid  datdj  the  plaintijff  ought  not  to  recover. 

Williams,  J.  : 

I  am  of  the  same  opinion  on  both  points.     I  cannot  agree 

in  the  view  of  my  brother  Storks,  who  argues  that  there  is  no 

difference,  for  the  purpose  of  this  action,  between  an  expelling 

and  a  keeping  out. 

Rule  discharged. 


EEX  V.  NICHOLETTS.  isse. 

Jnttr  10. 
(5  Add.  &  Ellis,  376—377  ;  S.  C.  6  N.  &  M.  827.) 


The  Court  will  not  order  a  town  derk,  against  whom  a  criminal  infor- 
mation has  been  filed  for  misconduct  in  his  office,  I'elating  to  an  election 
of  councillors  of  the  borough,  to  produce  the  election  papers  which  are 
in  his  official  custody,  in  order  that  they  may  be  impounded,  to  be  forth- 
coming at  the  trial  as  evidence  against  him ;  though  it  is  suggested  that 
the  six  months,  during  which  the  clerk  is  required  by  statute  to  keep  the 
papers,  will  expire  before  the  trial. 

A  CRIMINAL  information  had  been  filed  against  the  defendant, 
who  was  town  clerk  of  Bridport,  for  misconduct  in  his  oflBce,  in 
a  matter  relating  to  an  election  of  councillors  of  the  borough. 
On  this  day, 

Sir  M\  W.  Follett,  on  the  part  of  the  prosecution,  applied  to 
the  Court  to  order  the  voting  papers  in  the  defendant's  official 
custody,  which  had  been  used  in  the  election,  to  be  impounded 
till  after  the  trial  of  thei  criminal  information.  He  stated  that 
the  defendant  was  not  bound  by  the  Act  to  keep  the  voting 
r.R. — VOL.  xLiv.  29 


[876  ] 
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Rex         papers  more  than  six  months  from  the  time  of  the  election  (i), 

NicHOLETTH.  which  time  would  expire  before  the  trial ;  and  that,  unless  the 

Court  made  the  order,  these  papers,   the  production  of  which 

at  the  trial  would  be  most  important,  would  probably  not  be 

forthcoming. 

Lord  Dbnman,  Ch.  J.  : 

The  Court  never  interferes  in  this  manner  to  compel  a  defen- 
[  *377  ]       dant  to  produce  evidence  *against  himself.     It  will  be  matter  of 
strong  observation  against  the  defendant,  if  the  voting  papers 
are  not  kept,  and  produced  when  called  for  at  tlie  trial. 

LiTTLBDALB,  Patteson,  and  Williams,  JJ.  concurred. 

Rule  refused. 


[  380] 


REX   V.    The    COMMISSIONERS    of    CUSTOMS   and 

1836.  . 

June  10.  Another. 


(5  Adol.  &  EUis,  380—382 ;  S.  C.  I  N.  &  P.  536 ;  2  II.  &  W.  247  ; 
6  L.  J.  (X.  S.)  M.  C.  6o.) 

The  Court  will  not  grant  a  mandamus  to  compel  the  Commissionera  of 
Customs  to  deliver  up  goods  placed  rightfully  in  their  custody  to  secure 
the  duty,  on  a  suggestion  that  the  full  amount  of  the  duty  ha«  been 
since  tendered  or  paid. 

Per  LiTTLEDALE,  J.,  a  mandamus  cannot  be  grant-ed  against  a  party 
acting  merely  as  oflBcer  of  the  Crown  (2). 

JoffX  Jervis  had  obtained  a  rule,  in  this  Term,  calling  upon 
his  Majesty's  Commissioners  of  Customs,  and  the  Collector  of 
Customs  in  London,  to  shew  cause  why  a  mandamus  should  not 
issue,  commanding  them  to  deliver  to  William  George  Legge 
certain  tobacco,  lately  shipped  in  the  Sarah,  and  wrecked  near 
Torbay,  the  duties  due  iu  that  behalf  having  been  paid.  From 
the  affidavit  in  support  of  the  rule,  it  appeared  that  the  tobacco 
was  in  the  custody  of  the  officers  of  the  Customs  to  secure  the 
duty  ;  that  Legge,  being  owner  of  the  tobacco,  had  proceeded  to 
pass  an  entry  in  the  usual  way,  and  had  tendered  to  the  officers 
appointed  to  receive  the  duties  (together  with  the  charge  for  rent, 

(1)  Stat.  5  &  6  Will.  IV.  c.  76,  Reg,  v.  Lords  Cammissiontrs  of  the 
s.  35.  [Repealed  by  45  &  46  Vict.  Treasury  (1872)  L.  H.  7  Q.  B.  387. 
c.  50,  s.  5.— R.  C]  41  L.  J.  Q.  B.  178.— R.  C. 

(2)  See,  on  the  general  principle. 
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and  the  fee)  a  sum  which,  as  he  contended,  under  the  circum-         Rkx 
stances  stated  in  the  affidavit,  was  the  whole  duty  payable  on  thbCommis- 
the  tobacco;    that   the   tender   was   refused,   and   the   tobacco    ^J^^stwis* 
detained  ;  and  that  Legge  had  paid  the  amount  tendered  into  the 
hands  of  the  officers  of  his  Majesty's  Treasury  at  the  Custom 
House  in  London. 

Sir  John   Campbell,   Attorney-General,    (with    whom    was 
T.  F.  Ellis)  now  shewed  cause : 

The  applicant  proposes  to  raise  the  question,  whether  the 
tobacco  is  liable  only  to  the  lower  duty,  as  derelict  or  wreck, 
under  stat.  3  &  4  Will.  IV.  c.  52,  s.  50.  But  the  question  cannot 
be  raised  in  this  way  ;  for  no  mandamus  lies,  even  supposing  the 
amount  tendered  and  paid  to  be  all  that  is  *due.  The  officers  [  *38i  ] 
are  not  called  upon  to  perform  a  duty,  but,  according  to  the  case 
of  the  applicant,  to  abstain  from  a  wrongful  act.  If  they  are  not 
entitled  to  retain  the  goods,  they  are  wrong- doers,  and  the  proper 
remedy  is  by  some  civil  action,  as,  for  instance,  trover  or 
replevin,  which  last  remedy  applies  wherever  goods  are  unjustly 
taken  or  detained:  2  Selw.  N.  P.  Eeplevin  I.  p.  1184  (ed.  8), 
and  note  (2)  there.     (He  was  then  stopped  by  the  Court.) 

John  JerviSf  contra  : 

Trover,  at  any  rate,  is  not  maintainable  :  the  goods  are  in  the 
hands  of  the  Crown  ;  and  the  Court  will  not  put  the  applicant  to 
a  petition  of  right. 

(LiTTLEDALB,  J. :  Will  a  mandamus  lie  to  the  officer  of  the 
King?) 

This  is  the  simplest  way  of  raising  the  question ;  and  no  objection 
to  it  can  reasonably  be  made  on  behalf  of  the  Crown. 

(Pattbson,  J. :  We  should  object  to  issuing  the  writ,  if  not 
warranted.) 

This  is  not  a  misfeasance,  so  as  to  be  the  subject  of  an  action 
between  party  and  party,  but  a  nonfeasance  by  a  public  officer. 
It  is  not  disputed  that  the  goods  were  rightfully  in  the  officers' 
custody  till  tender  was  made.     There  is  no  positive  tort ;  neither 

29—2 


452  1836.     K.  B.     6  AD.  &  EL.  381—382.  [»•». 

Hex         will  the  law  raise  an  assumpsit.     It  might  have  been  otherwise, 
TheCommis-  if  ^he  taking  had  been  unlawful,  as  in  the  instances  given  by 
^Customs'    ^^'  Selwyn,  in  the  passage  referred  to. 

(Lord  Denman,  Ch.  J. :  What  do  you  say  the  nonfeasance  is  ?) 

The  not  delivering  up,  or  giving  an  order  for  the  purpose  to  the 
particular  oflBcer  having  the  actual  custody. 

(The  Attorney-General  referred  to  Whitelegge  v.  Richards  (i). ) 

[  382  ]       Lord  Denman,  Ch.  J. : 

Either  the  officer  was  justified  in  what  he  did  or  he  was 
not.  If  he  was,  there  is  no  grievance  :  if  he  was  not  justified, 
mandamus  is  not  the  proper  remedy. 

LiTTLBDALE,  J.  : 

I  think  we  cannot  here  take  into  consideration  the  argument 
that  there  is  no  other  remedy.  The  goods  are  in  the  hands 
of  the  officers  of  the  Crown :  a  mandamus  to  them  in  this 
case  would  be  like  a  mandamus  to  the  Crown,  which  we  cannot 
grant. 

Patteson,  J.  : 

Mr.  Jenis  says  that,  as  he  has  tendered  and  paid  all  that 
is  due,  he  is  entitled  to  have  the  goods.  His  client's  course 
is  then  to  ask  for  the  necessary  document  for  the  purpose  of 
having  the  goods  delivered  up ;  and,  if  that  be  refused,  to  seek 
his  remedy  for  such  refusal ;  but  that  is  not  the  application 
now  made. 

Williams,  J.  concurred. 

Rule  discharged. 

(1)  3  Brod.  &  B.  188  ;  and  in  eiTor,  2  B.  &  C.  45. 
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KEX  V.  SANKEY,  SMITH,  and  WILLIAMS  (1).  is^- 

(5  Adol.  &  EUis,  423—429 ;  S.  C.  6  N.  &  M.  839 ;  2  H.  &  W.  275 ;  

5  L.  J.  (N.  S.)  K  B.  255.)  [  423  ] 

A  town  clerk  has  a  lien  on  papers  of  the  corporation  with  respect  to 
which  he  has  done  work  as  attorney  or  solicitor,  but  not  on  such  as  he 
holds  merely  as  town  clerk. 

SembUf  that,  if  property  be  granted  to  a  corporation,  subject  to  a  pay- 
ment for  charitable  purposes  imposed  by  the  grantor,  this  falls  under  the 
provisions  of  sect.  71  of  stat.  o  &G  Will.  IV.  c.  76(2) ;  and  that  sect.  68 
applies,  not  to  such  property,  but  to  cases  where  the  pajonent  has  been 
made  by  the  gift  of  the  corporation  itself. 

Ma  ule  had  obtained  a  rule,  in  Easter  Term  last,  calling  upon 
Richard  Nicholas  Sankey,  and  Humphrey  Smith,  Esqrs.,  late 
bailiflfs  of  the  town  of  Ludlow,  and  Mr.  John  Williams,  late  town 
clerk  of  the  same  town,  to  shew  cause  why  a  mnndamus  should 
not  issue,  commanding  them  to  deliver  over  to  the  present  town 
clerk  of  Ludlow  all  books,  minute  books,  books  of  account, 
rentals,  maps,  bills,  receipts,  vouchers,  leases  and  counterparts 
of  leases,  securities,  muniments,  records,  *and  papers,  and  all  [  •424  ] 
plate  and  other  articles  of  every  description  whatsoever,  of  or 
belonging  to  the  borough  and  corporation  of  the  said  town,  or 
relating  to  the  property  thereof,  in  the  custody,  possession,  or 
power  of  them,  or  either  of  them. 

The  affidavit,  on  which  the  rule  was  obtained,  stated  that 
Sankey  was  the  high  baililBf,  Smith  the  low  bailifiF,  and  Williams 
the  town  clerk,  of  the  corporation  of  Ludlow,  before  and  up  to 
the  passing  of  stat.  5  &  6  Will.  IV.  c.  76.  That  by  the  new 
town  council,  chosen  under  that  Act,  William  Downes  was  elected 
town  clerk.  That  by  charters  of  Edward  IV.  and  Edward  VI. 
certain  lands  had  been  granted  to  the  corporation.  That,  on  the 
election  of  the  new  town  council  and  town  clerk,  it  became  the 
duty  of  Williams,  Sankey,  and  Smith,  to  deliver  up  to  them 
all  papers,  books,  deeds,  muniments,  plate,  leases,  counterparts 
of  leases,  Ac,  belonging  to  the  corporation.  That  applications 
had  been  made  to  the  three  to  do  so,  by  order  of  the  town 
council ;  but  that  they  refused. 

In  answer,  Sankey  and  Smith  made  affidavit  that,  by  a  charter 

(1)  Followed   in    ynvimjton  Local  (2)  See  now  the  Municipal  Corpoi-a- 

fioard  V.  BldrhUjt  (1879)  12  Ch.  Div.      tions  Act,  1882  (45  &  46  Vict.  c.  50), 
349.— R.  C.  ss.  51,  135.— E.  C. 
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Rkx  of  6  Edw.  VI.  (26th  April,  1552),  the  King,  for  the  relief  and 
Banket,  better  sustaining  the  town  of  Ludlow,  and  for  other  reasonable 
causes  and  considerations,  granted  all  the  site,  circuit,  and 
precinct  of  the  late  house  of  the  Palmers*  Guild,  &c.,  in  Ludlow, 
and  all  the  houses  and  premises  within  &c.,  and  all  messuages, 
&c.,  in  the  several  parishes  and  hamlets  of  &c.,  to  the  Bailiffs, 
Burgesses,  and  Commonalty  of  Ludlow  (the  then  style  of  the 
corporation),  to  hold  to  them  and  their  successors  for  ever ;  and 
the  said  King  understanding  that  certain  burgesses,  predecessors 
of  the  then  burgesses,  had  erected  the  guild  to  be  serviceable  to 
[  *425  ]  pious  uses,  to  wit,  *for  sustaining  the  poor  and  impotent,  and 
also,  for  maintaining  a  grammar  school,  and  for  other  pious 
uses,  had  granted  the  said  messuages  and  premises  to  the  said 
guild,  he  therefore  willed  that  the  said  bailiffs,  &c.,  out  of  the 
issues  and  profits  of  the  premises,  should  keep  and  continue  the 
said  grammar  school,  &c.,  the  same  to  be  kept  by  one  master 
and  one  usher,  and  should  keep  and  maintain  thirty-three 
indigent  persons  within  the  said  town,  giving  to  every  of  them 
AfL  every  week,  and  one  chamber  for  every  one  of  them  to  live 
in,  and  also  that  a  discreet  and  able  person,  learned  in  holy  writ, 
should  be  appointed  preacher  of  the  said  town,  and  that  another 
able  and  fit  person  should  be  chosen  to  be  assistant  to  the  rector 
of  the  church  of  Ludlow,  both  which  persons  should  be  for  ever 
maintained  out  of  the  issues  and  profits  of  the  said  premises. 
That  some  other  estates,  not  granted  by  the  above  charter,  had 
vested  in  the  said  corporation  for  charitable  purposes,  before 
its  dissolution.  That  the  late  members  of  the  corporation,  as 
trustees  of  the  said  charities,  had  retained  possession  of  the  books 
of  account  relating  to  the  said  estates.  That  neither  of  the 
deponents  had  now,  nor  had  had  at  any  time  since  the  dissolu- 
tion of  the  late  corporation,  in  their  custody,  possession,  power, 
or  control  (excepting  certain  articles  named,  which  they  had 
given  up,  or  offered,  before  the  application  for  the  mandamuSf 
and  been  at  all  times  willing,  to  give  up),  any  property,  real  or 
personal,  or  any  deed,  paper,  or  document  whatsoever  belonging 
to  the  corporation,  except  that  they  had,  since  the  dissolution 
of  the  late  corporation,  joined  with  the  other  persons,  being 
members  of  the  said  corporation  at  the  time  of  its  dissolution,  in 
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retaining  posseBsion  of  the  said  *estate  and  property  so  vested         Rex 
as  aforesaid,  and  the  said  books  of  account,  deeds,  and  papers      sankey. 
relating  thereto.  [  *^26  ] 

Williams  also  made  affidavit  that  he  had  delivered  up  all 
books,  deeds,  and  papers  belonging  to  the  corporation,  except 
some  few  leases  and  counterparts  of  leases,  upon  which  he  had 
a  lien  for  professional  business  done,  and  which  came  into  his 
iwssession  as  solicitor  to  the  corporation  :  that,  after  receiving  a 
notice  to  give  up  the  books  and  papers,  he  told  the  new  town 
clerk  of  the  above  circumstances,  and  asserted  his  lien  on  the 
leases  and  counterparts,  to  which  the  latter  answered,  **very 
true,"  and  appeared  to  acquiesce  in  the  claim;  and  that  he, 
Williams,  therefore  understood  that  neither  the  town  clerk  nor 
the  present  council  would  claim  the  leases  or  counterparts 
adversely  to  the  lien.  That,  at  the  time  of  granting  the  rule,  he 
bad  not,  nor  had  now,  in  his  possession,  or  under  his  control,  any 
deeds,  documents,  goods,  chattels,  or  effects  of  the  corporation, 
except  the  said  leases  and  counterparts. 

Sir  John  CampheUy  Attorney-General,  Sir  F,  Pollock,  and 
Cleasby,  now  shewed  cause  on  behalf  of  Williams : 

W' illiams  has  refused  nothing  which  the  applicants  had  a  right 
to  demand  from  him.  He  was  attorney  as  well  as  town  clerk : 
he  had,  therefore,  a  lien  on  all  papers  respecting  which  he  had 
done  work  professionally ;  and  the  fact  that  he  was  town  clerk 
cannot  deprive  him  of  it,  though  it  might  be  said  that  no  lien 
could  exist  as  to  muniments  of  the  corporation  which  he  held 
merely  in  the  character  of  town  clerk. 

Sir  ir.  ir.  Follett  and  Chavdless  shewed  cause  for  Sankey 
and  Smith: 

It  does  not  appear  that  Sankey  or  *Smith  have  any  property  [  •427  ] 
in  their  hands  which  they  have  refused  to  give  up.  And  the 
present  applicants  have  no  right  to  the  estates  in  question,  nor 
to  the  documents  relating  to  them.  By  stat.  5  &  6  Will.  IV. 
c.  76,  s.  71,  the  old  trustees  are  to  hold  the  property  on,  till 
August  Ist,  1886 ;  after  that  their  estate  ceases ;  but  the  present 
corporation  acquire  no  right  even  then.     Besides,  a  mandamus 
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Rex         is  not  the  proper  remedy  for  recovering  the  lands,   even  if 

Sakkby.      ^^^y  ^^^  liot  properly  held  in  trust.    And  the  documents  are 

not  such  public  documents  as  are  the    subject  of  viand<imus: 

the  proper  remedy  is   trover :    Anonymous    case    in    Chitty's 

Reports  (i). 

Maule  and  Erie,  in  support  of  the  rule : 

Under  sect.  65  the  deeds,  &c.,  are  to  be  kept  where  the  council 
dii'ect :  and  the  town  clerk  is  responsible  for  the  charge.  The 
estates  in  question  are  not  held  on  charitable  uses  or  trusts  :  the 
property  is  granted  to  the  corporation,  with  an  injunction  from 
the  Crown  to  perform  certain  charitable  acts.  The  corporation, 
therefore,  retains  its  property:  there  is  no  new  creation  of  a 
corporation  by  the  Act.  It  is  clear  that  the  corporation  never 
were  trustees  as  to  the  whole  property:  and  a  mere  injunc- 
tion of  this  sort  does  not  even  make  them  trustees  "  in  part," 
within  the  meaning  of  sect.  71.  This  is  rather  the  case  provided 
for  by  sect.  68 ;  the  corporation  may  be  perhaps  compellable  to 
grant  a  bond  for  future  payments.  If  this  property  were  within 
the  provisions  of  sect:  71,  no  case  can  be  suggested  to  which 
sect.  68  would  apply.  As  all  the  late  members  of  the  corporation 
claim  to  hold  the  property,  it  was  necessary  to  join  the  town 
[  •428  ]  clerk.  As  to  the  lien  which  *the  latter  claims  on  the  leases,  he 
must  have  obtained  possession,  in  the  first  instance,  as  town 
clerk :  he  has  no  more  right  to  retain  them  than  to  retain  any 
book  in  which  he  has  made  a  single  entry. 

Lord  Denman,  Ch.  J. : 

There  is  no  ground  for  this  rule.  The  town  clerk  clearly  has 
a  lien  on  the  papers  which  he  claims  to  retain,  for  all  which  he 
has  done  in  his  professional  character.  And  indeed  he  has  not 
actually  refused  to  deliver  them  up :  for,  when  he  made  the 
claim  of  lien,  there  was  an  apparent  acquiescence.  Then  the 
other  parties  are  not  in  possession  of  any  thing  which  they  have 
refused  to  deliver  up.  These  facts  make  a  short  end  of  the  case : 
and  the  rule  must  be  discharged  with  costs.  The  question  on 
sections  68  and  71  does  not  therefore  arise.     If  it  did,  I  should 

(1)  2  Chitty,  26o. 
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strongly  incline  to  think  that  sect.  68  relates  merely  to  grants         Rex 
made  by  the  corporation  themselves.  sankbt. 

LlTTLBDALE,  J.  : 

I  think  the  town  clerk  has  a  lien  on  the  papers  which  he 
detains,  though  he  would  have  none  upon  muniments  with 
respect  to  which  he  had  performed  no  service  as  attorney ;  for 
he  would  hold  those  only  as  servant  to  the  corporation.  Then 
the  other  parties  have  refused  nothing.  I  think  sect.  68  applies 
only  to  what  the  corporation  itself  gives.  Sect.  71  provides 
for  such  property  as  is  held  "in  whole  or  in  part''  upon 
charitable  uses  or  trusts.  The  part  for  which  this  property  is 
so  held  seems  small :  but  in  that  the  present  corporation  have 
no  interest 

Pattbson,  J. : 

I  have  no  doubt  that  a  town  clerk  who  does  business  as  an 
attorney  acquires  a  lien,  ♦although  he  is  town  clerk,  and  although  [  *429  ] 
he  has  no  lien  on  what  he  receives  merely  as  town  clerk,  nor  for 
business  done  merely  in  that  character.  I  recollect  no  instance 
in  which  this  distinction  has  been  taken  in  the  case  of  a  town 
clerk :  but  it  has  often  been  mentioned  in  the  case  of  a  steward 
of  a  manor.  In  Worrall  v.  Johnson  (i).  Sir  Thomas  Plumer, 
Master  of  the  Rolls,  pointed  out  that  an  attorney's  lien  extended 
merely  to  debts  due  to  him  as  attorney.  Here  is  a  lien,  though 
not  to  a  definite  amount,  apparently  acquiesced  in ;  so  that  there 
is  no  refusal  by  him.  Therefore,  as  to  Mr.  Williams,  the  rule 
must  be  discharged  with  costs.  As  to  the  other  parties,  it  is  left 
doubtful  whether  they  have  anything  in  their  hands.  If  they 
had,  the  answer  to  this  application  would  be  either  that  the 
documents  were  in  Mr.  Williams's  custody  as  their  servant, 
or  that  they  were  retained  under  sect.  71.  But  we  are  not 
compelled  to  decide  as  to  the  effect  of  such  an  answer.  I  should, 
however,  agree  with  my  Lord  and  my  brother  Littlbdalb,  that 
sect.  68  applies  to  cases  where  the  grant  is  by  the  corporation, 
sect.  71  to  cases  where  the  corporation  take  property  granted 
them  by  another  wholly  or  partially  in  trust.     This  does  not 

(1)  22  R.  R.  106  (2  Jac.  &  W.  214). 
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Rkx         mean,  where  some  is  granted  to  one  trustee,  some  to  another : 
Sankby.      for  that  case  is  provided  for  by  the  words  **  solely,  or  together 
with  any  person  '*  &c. :  but  w^here  the  property  granted  is  held  in 
trust  as  to  a  part  of  that  property. 

Rule  discharged,  ivith  costs  (l). 


1836.       WILLIAM  GWINNELL  v.  EDWARD  HERBERT  (2). 

June  11. 

(5  Adol.  &  Ellis,  436—441 ;  S.  C,  6  N.  &  M.  723 ;  2  H.  &  W.  194  ; 

[  436  ]  5  L.  J.  (N.  S.)  K  B.  250.) 

The  indorser  of  a  promissory  note  does  not  stand  in  tlie  situation  of 
maker  relatively  to  his  indorsee. 

The  indorsee  of  a  note  cannot  declare  against  his  indorser  as  maker, 
even  where  the  latter  has  indorsed  a  note  not  payahle  or  indorsed  to  him, 
and  where,  consequently,  his  indorsee  cannot  sue  the  original  maker. 

Assumpsit.  The  declaration  stated  that  the  defendant,  on  &c., 
made  his  promissory  note,  and  thereby  promised  to  pay  the 
plaintiff  71.  12«.  6rf.,  one  month  after  date,  which  period  had 
elapsed.  There  was  also  a  count  on  an  account  stated.  Pleas, 
that  defendant  did  not  make  the  said  note  in  manner  &c. ;  con- 
cluding to  the  country  :  and,  as  to  the  account  stated,  the  general 
issue.  On  the  trial  before  the  under-sheriflf  of  Gloucestershire, 
February  19th,  1836,  the  note  was  put  in.  It  was  payable  to 
William  Gwinnell  or  order,  signed  Herbert  IIerubrt,  and 
[  ••^37  J  indorsed,  in  the  defendant's  handwriting,  *E.  Herbert.  Under 
that  name  was  written  William  Gwinnell.  The  note  had  an 
eighteenpenny  stamp.  The  under-sheriflf  objected  that,  Edward 
Herbert  not  being  named  on  the  face  of  the  note,  but  on  the 
back  as  an  indorser,  he  was  not  maker  as  stated  in  the  declaration. 
For  the  plaintiff,  Penny  v.  Innes  (3)  was  cited.  No  notice  of 
dishonour  was  proved  to  have  been  given  to  Edward  Herbert. 
The  under-sheriff  stated  to  the  jury  that,  on  the  authority  of  the 
case  cited,  Edward  Herbert  must  be  considered  as  a  new  maker ; 
and  that,  as  against  a  maker,  notice  of  dishonour  was  unneces- 
sary.    The  plaintiff  had  a  verdict,  but  the  under-sheriff  certified 

(1)  Williams,  J.  was  absent.  89.— R.  C. 

(2)  See  the  BiUs  of  Exchange  Act,  (3)  40  R.    R.  629  (1  C.  M.  &  R, 
1882  (45  &  46  Vict.  c.  61),  ss.  56,      439;  5  Tyr.  107). 
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(under  stat.  3  &  4  Will.  lY.  c.  42,  s.  18),  to  stay  judgment  till  a     ^»winnell 
uew  trial  could  be  moved  for.     Bmhy,  in  the  ensuing  Term,      Herbert. 
moved  for  a  new  trial  on  the  grounds  that,  assuming  an  indorser 
to  stand  in  the  situation  of  a  new  maker,  he  was  not  to  be 
described  in  pleading  as  the  maker ;  and  that  he  was  not,  in 
effect,  a  maker.     A  rule  nui  was  granted. 

R.  V.  Richards  now  shewed  cause : 

The  under- sherifiPs  ruling,  on  the  authority  of  Penny  v. 
Innes  (i),  was  right.  In  that  case  a  bill  drawn  by  Wilson, 
payable  to  his  own  order,  and  by  him  specially  indorsed  to 
Brookes  and  Penny,  was  next  indorsed  by  Innes,  and  then  by 
Brookes  and  Penny.  Lord  Lyndhurst  there  said  "  The  indorse- 
ment of  this  bill  by  the  defendant  gave  it  all  the  effect  of  a  new 
instrument  as  against  him,  though  it  did  not  in  fact  create  a  new 
instrument.  It  was  competent  to  Brookes  and  Penny  to  strike 
out  their  own  indorsement ;  and  then  the  bill  would  have  stood 
*as  a  bill  indorsed  by  the  defendant  in  blank."  Plimley  v.  [  •438  ] 
Westley  (2)  may  be  mentioned  as  a  contradictory  authority  ;  but 
there  the  note  was  not  payable  to  order.  Here,  the  instrument 
being  negotiable,  a  new  stamp  was  not  necessary  to  render  the 
indorser  liable  as  a  new  maker.  The  note  was  a  new  instrument 
in  some  respects,  but  not  in  all.  If  a  party  is  possessed  of  a 
note  or  bill  without  proper  title,  and  transfers  it,  he  is  liable, 
t>ecause  the  law  will  not  allow  him  to  say  ''I  have  no  title,  and 
therefore  my  indorsee  can  have  none  against  me.*' 

(Pattbson,  J. :  Every  indorser  of  a  bill  may  be  a  new  drawer ; 
but  the  maker  of  a  promissory  note  is  an  acceptor.) 

Unless  the  defendant  here  can  be  sued  as  maker,  there  is  no 
remedy ;  he  ought  not  to  be  discharged  merely  because  a  person 
uho  ought  to  have  indorsed  has  omitted  doing  so. 

Buahy,  contra  : 

By  the  custom  of  merchants,  the  indorser  of  a  note  stands 
in  the  place  of  the  drawer  of  a  bill,  as  is  said  in  Heylyn  v. 

(1)  40  K.  R.  629  (1  C.  M.  &  R.  (2)  42  R.  R.  614  (2  Bing.  N.  C. 

439 ;  5  Tyr,  107).  249). 
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GwiNNELL  Adamson  (i) ;  but  he  is  never  declared  against  as  a  drawer  in 
Hbbb'krt.  fact.  As  to  the  maker  of  a  note,  Lord  Mansfield  observes,  in  the 
case  just  cited  (i),  that  he  is  an  acceptor  (not  a  drawer),  and  that, 
when  the  note  is  indorsed,  the  indorser  stands  in  the  situation 
analogous  to  that  of  drawer  of  a  bill.  He  could  not,  indeed, 
stand  in  the  situation  of  acceptor,  because  then  he  and  the 
maker  would  both  fill  that  character;  and  there  cannot  be  two 
acceptors  :  Jackson  v.  Hudson  (2).  It  is  not  necessary,  therefore, 
to  call  in  question  the  authority  of  Penny  v.  Imies  (3).  Here,  the 
defendant  might  have  been  sued  upon  the  original  consideration  : 
[  'iSQ  ]  *but,  if  sued  upon  the  note,  he  should  have  been  declared  against 
as  indorser;  in  which  case  it  would  probably  have  been  held 
that  he  was  estopped  from  setting  up  as  a  defence  the  want  of  an 
indorsement  to  himself. 

Lord  Denman,  Ch.  J.  : 

The  under-sheriff  has  acted  upon  a  misapplication  of  Penny  v. 
Innes  (3).  The  law  there  laid  down  as  to  the  effect  of  indorse- 
ment might  be  correct  as  to  a  bill  of  exchange,  but  does  not 
apply  to  a  promissory  note.  The  judgment  of  Tindal,  Ch.  J.  in 
Plimley  v.  Westley  (4)  seems  intended  not  to  overrule  any  thing 
laid  down  in  Penny  v.  Innes  (s),  but  to  be  consistent  with  what 
was  there  decided. 

LiTTLEDALE,  J.  : 

The  declaration  here  charges  Edward  Herbert  as  the  maker  of 
the  note.  It  must  be  taken  that  in  point  of  fact  the  note  was 
made  by  Herbert  Herbert ;  then  the  question  is,  whether  he  is 
discharged,  and  a  new  instrument  created,  by  Edward  Herbert's 
name  being  put  on  the  back  of  the  note.  I  cannot  understand 
how  that  should  be  so.  It  is  said  that,  in  the  case  of  a  bill  of 
exchange,  every  indorser  is  a  new  drawer.  But  even  that 
requires  qualification.  Bills  are  drawn  according  to  the  custom 
of  merchants  all  over  the  world  ;  and  merchants  would  be  much 
surprised  at  being  told  that  an  indorser  might  be  considered  a 

(1)  2  Burr.  676.  439;  5  Tyr.  107). 

(2)  11  R.  R.  762  (2  Camp.  447).  (4)  42  E.  R.  614  (2  Bing.  N.  G. 

(3)  40  R.  R.  629  (1  C.  M.  &  R.      249). 
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new  drawer  in  all  respects.     It  may  be  correct  to  say  that  an     Gwinnell 
indorsement   of  a  bill  is  in  the  nature  of  a  new  drawing  (i).     Herbert. 
Bat,  supposing  the  indorser  of  a  bill  to  be  strictly  in  the  situa- 
tion of  a  drawer,  it  does  not  follow  that  the  indorser  of  a  note  is 
a  maker.     The  drawer  of  a  bill  is  *liable  only  after  presentment       [  *440  ] 
to  the  acceptor ;  but  the  maker  of  a  note  is  in  the  situation  of 
acceptor.     In  this  case,  therefore,  it  cannot  be  said  that  the 
indorser  became  a  maker,  or  that  the  putting  of  Edward  Herbert's 
name  on  the  back  of  this  bill  had,  for  the  present  purpose, 
cancelled  the  engagement  of  Herbert  Herbert.     The  observation, 
which  has  been  referred  to,  of  Lord  Ellbnborouoh,  in  Jackson  v. 
Hudson  (2),  appears  to  me  correct. 

Patteson,  J. : 

The  issue  here  is,  whether  or  not  the  defendant  made  the 
note.  There  is  no  conflict  between  the  cases  on  this  subject. 
The  whole  question  turns  on  the  distinction  between  a  bill  and  a 
note.  On  a  bill,  each  indorser  is  a  new  drawer,  as  was  stated  in 
Penny  v.  Innes  (3) ;  but  the  drawer  of  a  bill  is  liable  only  on 
default  made  by  the  acceptor.  The  maker  of  a  note  is  liable  in 
the  first  instance ;  and,  if  each  indorser  became  a  maker,  he  also 
would  be  liable  in  the  first  instance.  There  is  a  difficulty, 
therefore,  in  the  case  of  a  note,  which  does  not  exist  in  that  of  a 
bill.  The  point  in  Plimley  v.  Weatley  (4)  was,  that,  the  note 
not  being  on  the  face  of  it  negotiable,  the  persons  whose  names 
appeared  on  the  back  were  not  indorsers,  and  might  have  been 
treated  as  makers  if  the  instrument  had  been  properly  stamped. 
Here  the  instrmnent  was  negotiable ;  so  that  the  point  discussed 
in  Plimley  v.  Westley  (4)  does  not  arise.  This  case  is  more  like 
Jackson  v.  Hiulson,  where,  the  drawee  having  accepted  a  bill,  and 
another  person,  not  a  drawee,  having  accepted  it  also,  it  was  held 
that  the  latter  could  not  be  sued  as  an  acceptor.  So,  here,  the 
defendant  was  not  a  maker,  but,  as  was  said  *in  that  case,  [  *ui  ] 
should  have  been  declared  against  on  his  collateral  undertaking. 

(1)  See  the   above  passage  cited  (2)  11  R.  B.  762  (2  Camp.  448). 

by  Lord    Blackbttrn   in    SteeU  v.  (3)  40  R.  R.  629  (1  C.  M.  &  R. 

McKinlay  (H.  L.  1880)  6  App.  Cas.  439;  5  Tyr.  107). 

7a4,  769.'— R.  C.  (4)  42  R.  R.  614  (2  Ring.  N.  C.  249). 
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GwiNNELL  In  the  report  of  Plimley  v.  WesUey  in  1  Hodges  (i),  the  Lord 
hebbert.  Chief  Justice  says,  **that  a  bill  or  note  cannot  be  enforced 
against  the  original  maker,  by  a  person  who  takes  by  indorse- 
ment, unless  the  instrument  contains  words  which  authorise  the 
indorsement.**  A  proper  distinction  is  there  kept  in  view.  Some 
confusion  has  arisen  in  many  of  the  cases  from  not  attending 
to  the  distinction  between  a  bill  and  a  note.  The  rule  must 
be  absolute. 


Williams,  J.  concurred. 


Enle  absolute. 


^836.         REX  V.  JAMES  ISLEY,  and  GRACE,  his  Wife  (2). 

(5  Adol.  &  Ellis,  441—448  ;  S.  C.  6  N.  &  M.  730 ;  2  H.  &  W.  196 ; 

[  441  ]  5  L.  J.  (N.  S.)  K.  B.  253.) 

H.,  the  father  of  two  chifdren,  on  his  wife's  death,  requested  her  father 
and  mother  to  come  from  America,  where  they  were  settled,  to  England, 
and  there  take  charge  of  the  children,  which  they  did.  About  four  years 
afterwards  H.  died,  having  made  his  will  the  day  before,  in  which  he  left 
his  property  to  trustees  to  be  converted  into  money  and  divided  between 
his  two  children  when  of  age,  the  interest  to  be  applied  in  the  meantime, 
by  the  trustees,  for  their  education,  &c. ;  and  he  appointed  the  trustees 
guardians  of  the  persons  and  estates  of  the  children,  and  requested  them 
to  cause  the  children  to  be  properly  educated.  3,000/.  Bank  Annuities 
was  vested  in  other  trustees,  for  the  benefit  of  the  children,  under  the 
testator's  marriage  settlement.  No  real  property  passed  to  either  child 
from  the  testator.  The  grandfather  and  grandmother,  who,  ever  since 
their  coming  to  England,  had  had  the  custody  of  the  children,  refused 
to  deliver  them  up  when  demanded  by  the  guardians.  The  Court,  on 
habeas  corpus y  ordered  them  to  do  so. 

While  the  habeas  corpus  was  depending,  the  grandfather  and  grand- 
mother filed  a  bill  in  Chancery  on  behalf  of  the  children,  against  the 
guardians,  for  an  account,  and  to  have  the  children  and  their  property 
put  under  the  protection  of  that  Coiu-t.  The  guardians  put  ifi  their 
answer,  about  a  month  before  the  above  decision. 

Semble,  that,  if  it  had  been  shewn  to  this  Court  that  a  si)eedy  decision 
in  Chancery  was  to  be  expected,  they  would  have  delayed  enforcing 
the  writ. 

In  last  Hilary  Term,  the  Court,  at  the  instance  of  Samuel 
Gregory  and  William  Wilkins,  the  guardians  after  named, 
granted  a  habeas  corjnts  (returnable  before  a  Judge  at  Chambers) 

(1)  1  Hodg.  325.  L.  R.  8  Q.  B.  153;  S,  C.  nom.*/«  re 

(2)  Followed,  In  re  Amlretvs  (ISIS)      Kdwards.  42  L.  J.  Q.  B.  99, ^R,  C, 
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directed    to   James   Isley   and    Grace   *hi8  wife,   commanding         Rex 
them  to  bring  up  the  bodies  of  Matilda  Harris  and  Benjamin        isley. 
Harris.     The  writ  was  granted  upon  a  statement,  in  substance       [  •442  ] 
as  follows. 

Benjamin  Harris,  the  father  of  Matilda  and  Benjamin,  died 
May  17th,  1835.  By  his  will,  dated  May  16th,  1835,  he 
bequeathed  all  his  real  and  personal  estate  and  effects  to  the 
said  S.  Gregory  and  W.  Wilkins  in  trust  to  convert  into  money 
all  his  personal  estate  not  consisting  of  money,  and  to  sell  the 
real  estate,  and  to  put  out  the  proceeds  (after  payment  of 
debts,  &c.)  at  interest  on  Government  or  freehold  security,  "  the 
principal  to  be  divided  between  my  two  children,  Matilda  and 
Benjamin,  share  and  share  alike,  and  to  be  paid  on  his  or  her 
attaining  the  age  of  twenty-one  years,  the  interest  in  the  mean 
time  to  be  applied  for  their  benefit,  advantage,  and  education,  in 
such  manner  as  to  my  said  trustees  or  the  survivor  of  them,  his 
executors  or  administrators,  shall  seem  meet.''  The  will  con- 
cluded as  follows :  '*  I  appoint:  the  said  Samuel  Gregory  and 
William  Wilkins  executors  of  this  my  last  will  and  testament, 
and  also  guardian  and  guardians  of  the  persons  and  estates  of 
my  children.  And  I  earnestly  request  that  my  said  trustees  and 
executors  will,  according  to  their  discretion,  cause  my  said 
children  to  be  properly  brought  up  and  educated ;  and  I  authorise 
them,  my  said  trustees  and  executors,  to  retain  and  reimburse 
themselves  and  himself  out  of  the  monies  that  shall  come  to  their 
or  his  hands  or  hand  by  virtue  of  the  trusts  hereby  in  them 
reposed,  all  costs,  charges^  and  expenses  which  they  shall  be  put 
unto  in  execution  hereof."  Gregory  and  Wilkins  proved  the  will 
and  took  upon  themselves  execution.  The  children  were  in  the 
custody  of  James  and  Grace  Isley,  their  grandfather  and  grand- 
mother, ♦who  refused,  when  required  by  the  trustees,  to  give  [  '^is  ] 
them  up.  The  trustees  now  stated  that  James  and  Grace  Isley 
were  very  improper  persons  to  have  the  custody  of  the  children, 
moving  in  a  sphere  of  life  below  that  to  which  the  children's 
expectations  authorised  them  to  aspire  (i) ;  and  that  it  was 
necessary  that  the  children  should  be  delivered  up  to  the 
trustees,  in  order  that  they  might  carry  into  effect  the  testator's 
(1)  Isley  described  himself  as  "  of  Trowbridge,  carpenter." 
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Rex        intentions,   and    educate    and   provide  for   the   children    in  a 
T8LRY.       manner  suitable  to  their  fortune,  and  agreeable  to  the  testator's 
wishes. 

Isley  and  his  wife  claimed  to  retain  the  custody  on  the  follow- 
ing grounds.  That  the  mother  of  the  children,  who  was  Isley's 
daughter,  died  about  five  years  ago,  and  on  that  occasion  Isley 
came,  with  his  wife  and  family,  from  America  where  he  then 
resided,  at  a  considerable  inconvenience  and  sacrifice,  on  the 
testator's  written  request,  for  the  purpose  of  taking  care  of  the 
children,  who  were  then  placed  under  Mr.  and  Mrs.  Isley's  charge, 
and  had  continued  with  them  ever  since.  That  Mr.  and  Mrs. 
Isley  came  to  England,  and  undertook  this  charge,  in  con- 
sequence of  a  promise  to  the  mother,  and  would  not  have  done 
so  but  for  such  promise.  That  the  father  had  often,  in  his  life- 
time, expressed  himself  grateful  for  their  care  and  attention, 
and  declared  his  intention  never  to  remove  the  children  as  long 
as  they  were  kindly  treated.  That  the  children  were  aged 
respectively  nine  and  six  years,  one  of  them  weak  in  intellect, 
and  both  delicate  in  health  and  requiring  much  care  :  and  that 
they  had  in  fact  been  kindly  and  carefully  treated  by  Mr.  and 
Mrs.  Isley.  It  further  appeared  that,  by  a  settlement  made  on 
[  *iii  ]  the  *marriage  of  the  testator  and  his  late  wife,  3,000Z.  4  per  cent. 
Bank  Annuities  were  vested  in  other  trustees  than  Gregory  and 
Wilkins,  for  the  benefit  (among  other  purposes)  of  the  issue  of 
the  marriage,  and  that  the  trustees  under  the  settlement  con- 
tinued so  interested,  for  the  benefit  of  the  children  Matilda 
and  Benjamin. 

The  parties  attended  before  Patteson,  J.  at  Chambers,  in 
pursuance  of  the  writ,  and,  on  February  16th,  the  learned  Judge 
(after  having  taken  time  for  consideration)  stated  that  he  felt  so 
much  difficulty  in  the  case  that  he  thought  the  question  ought 
to  be  referred  to  the  Court  in  the  next  Term.  Shortly  after  this 
time,  Isley,  as  the  grandfather  and  next  friend  of  the  children, 
filed  a  bill  in  Chancery  on  their  behalf  against  Gregory  and 
Wilkins,  as  executors  of  Benjamin  Harris's  will,  for  an  account, 
and  for  the  purpose  of  placing  the  children  and  their  property 
under  the  protection  of  that  Court.  Gregory  and  Wilkins  filed 
their  answer  on  the  9th  of  May. 
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Erie  now  moved,  on  behalf  of  the  prosecutors,  for  the  order  Rex 

of  the  Court :  JeLEY. 

An  additional  affidavit,  by  the  testator's  brother,  was  put  in, 
stating  that  the  testator  had,  before  his  death,  expressed  a  wish 
that  the  children  should  not  remain  with  their  grandmother,  whom 
he  considered  an  unfit  person,  and  had  desired  the  deponent  to 
ask  Gregory  and  Wilkins  if  they  would  become  the  guardians  of 
the  children  in  the  event  of  his  death. 

Cresstvell  and  Joseph  AddisoUy  for  the  defendants  : 

It    is   a  preliminary  objection    to   any    proceeding  for  the 
purpose   of  changing  the  custody,  that  a  bill  in  Chancery  is 
depending,  which  involves  this  very  question.     *And,  further,       [  ^445  ] 
it  may  be  questioned  whether  Gregory  and  Wilkins  can  entitle 
themselves  in  this  case  as  guardians  under  stat.  12  Car.  II.  c.  24, 
s.  8,  for  the  statute  seems  to  contemplate  the  appointment  of 
guardians  in  those  cases  only  where  there  might  have  been 
guardians  in  socage.     In  Bedell  v.  Constable  (i)  Vaughan,  Ch.  J. 
says,  **I  take  the  sense  of  the  Act,  collected  in  short,  to  be, 
whereas  all  tenures  are  now  socage,  and  the  next  of  kin  to  whom 
the  land  cannot  descend  is  guardian  until   the   heir's  age  of 
fourteen :  yet  the  father,  if  he  will,  may  henceforth  nominate 
the  guardian  to  his  heir,  and  for  any  time,  until  the  heir's  age 
of  one  and  twenty ;  and  such  guardian  shall  have  like  remedy 
for  the  ward,  as  the  guardian  in  socage  by  the  common  law 
hath."     But,  even  if  the   Court   should   think  that  these  are 
guardians  in  socage,  still  this  is  not  a  case  for  interference  on 
luibeas  corjms.     The  rule  in  cases  of  habeas  corpvs  to  bring  up 
infants  is  stated  by  Lord  Mansfield,  in  Rex  v.  Delaval  (2),  to  be, 
that  *'  the  Court  is  bound,  ex  debito  justitice,  to  set  the  infant  free 
from  an  improper  restraint :  but  they  are  not  bound  to  deliver 
them  over  to  anybody  nor  to  give   them  any  privilege.     This 
must  be  left  to  their  discretion,  according  to  the  circumstances 
that  shall  appear  before  them."  In  a  case  referred  to  in  Lyons  v. 
Blenkin  (3),  Lord  Eldon  observed  that  there  were  circumstances 
which  might  have  weight  on  an  application  made  in  a  cause  to 

(1)  Vaugh.  183.  (3)  1  Jac.  Rep.  254,  n.  (6). 

(2)  3  Burr.  1436. 
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Bex  alter  the  custody  of  wards  of  the  Court  (as  where  their  expecta- 
ISLEx;  tions  from  relatives  might  be  interfered  with  by  their  continuance 
with  the  father),  but  which  could  not  be  attended  to  on  a  habeas 
[  •446  ]  corpus.  Here,  even  if  the  father  had  been  ♦alive,  the  Court 
would  not  have  taken  the  children  from  the  defendants  at  his 
instance,  after  the  sacrifice  they  had  made  in  consequence  of  his 
own  arrangement.  But  this  is  a  will  made  by  the  testator  only 
the  day  before  his  death,  in  opposition  to  his  formerly  declared 
intentions.  The  bulk  of  the  property,  being  in  trustees  under 
the  marriage  settlement,  cannot  be  affected  by  the  result  of 
this  application. 

Erie  and  Leigh,  contra  : 

The  arrangement  made  by  the  father  could  be  considered  only 
as  a  temporary  one.  It  must  have  been  obvious  that  circum- 
stances might  arise  (without  any  immoral  or  improper  conduct 
on  the  part  of  the  defendants)  which  would  make  the  removal 
of  the  children  expedient.  Even  supposing  the  facts  to  be  such 
as  would  have  entitled  the  defendants  to  sue  the  father,  if  still 
alive,  for  withdrawing  the  children,  that  would  be  no  answer  to 
an  application  for  a  change  of  custody  with  a  view  to  the  children's 
interest.  An  actual  covenant  by  the  father,  in  a  deed  of  separa- 
tion, that  the  children  shall  remain  in  a  certain  custody,  is  no 
answer  to  an  application  on  his  part  by  habeas  corpus  to  have 
them  delivered  up  to  him  :  Kx  parte  Earl  of  Westmeath  (i).  As 
to  the  right  of  testamentary  guardians  under  stat.  12  Car.  II. 
c.  24,  s.  8,  where  there  could  not  have  been  a  guardian  in  socage, 
the  statute  gives  the  father  power  to  dispose  of  the  custody  and 
tuition  of  his  child  or  children,  while  under  the  age  of  twenty- 
one,  without  any  restriction  of  the  kind  which  has  been 
suggested.  The  limitation  inferred  from  the  dictum  of  Vaughan, 
Ch.  J.  in  Bedell  v.  Constable  (2)  is  not  supported  by  any  other 
[  •447  ]  *authority.  Then,  is  the  interposition  here  called  for  such  as 
the  Court  has  been  accustomed  to  grant?  Rex  v.  DeUival  (3) 
shews  that  it  is  to   be  granted  on  proper  occasions.      Rex  v. 

(1)  1    Jac.    E«p.    251,   n.   (r),   to  (3)  1  W.  BI.  410;  IS,  C\  3  Burr, 
Lyons  V.  Blnikin,                                         1434. 

(2)  Vaugh.  183. 
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Johnson  (i)  is  more  in  point.     In  the  case  before  Lord  Eldon,  Hex 

referred  to  on  the  other  side,  his  Lordship  said  ''  that  the  juris-  islet. 
diction  which  he  had  upon  an  habeas  corpus  was  exactly  the 
same  as  if  it  was  before  a  Judge,  and  he  apprehended  that 
a  Judge  attended  to  nothing  but  cruelty  or  personal  ill-usage 
to  the  child,  as  a  ground  for  taking  it  from  its  father"  (2). 
Whatever  can  be  said  of  a  father  on  this  point  applies  also 
to  testamentary  guardians,  who,  according  to  many  autho- 
rities, are  in  loco  parentis :  Eyre  v.  Countess  of  Shaftesbury,  per 
Lord  Commissioner  Jekyll  (3)  ;  Butler  v.  Freeman^  per  Lord 
Hardwicke,  G.  (4). 

(Lord  Denman,  Ch.  J.  asked  if  there  was  any  prospect  of  a 
speedy  decision  in  Chancery.  No  answer  was  given,  but  by 
referring  to  the  affidavit  on  this  head,  the  substance  of  which 
has  been  stated.) 

Lord  Denmak,  Ch.  J. : 

There  is  no  ground  for  arguing  that  this  appointment  of 
guardians  was  not  really  the  will  of  the  testator.  He  has 
clearly  appointed  the  parties,  now  prosecuting,  guardians  to 
his  children.  Under  these  circumstances,  although  we  should 
not  consider  our  discretion  tied  up  if  there  were  a  reasonable 
prospect  of  an  order  of  the  Court  of  Chancery  being  obtained, 
we  think  we  ought  not  to  make  a  delay  *which  might  appear  [  •448  ] 
like  tampering  with  the  rights  of  the  guardians.  We  have, 
I  think,  no  choice  as  to  the  course  we  should  pursue,  but  must 
order  the  children  to  be  delivered  up  to  them. 

LiTTLEDALE,  J.  : 

I  am  of  the  same  opinion.  A  guardian  appointed  as  these  are 
is  in  the  same  situation  as  a  parent.  We  must  enforce  the  right 
of  the  guardians,  unless  we  could  see  that  the  will  was  made  in 
a  manner  contrary  to  the  real  wish  of  the  testator.  But  it 
appears  that  his  intention  in  fact  was  to  remove  the  children 
in  the  manner  which  the  will  points  out.     If  we  saw  reason  to 

(1)  1  Str.  579;  S,  C.  2  Ld.  Ray.      Lyons  y.  Blenkin, 
13^3.  (3)  2  P.  Wms.  115. 

(2)  1    Jac.    Rep.    254,   n.   (6),   to  (4)  Ainb.  302. 
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Rex         expect  a  decision  in  equity  on  the  point,  our  course  of  proceeding 
isLEY.       might  be  different. 

Patteson,  J. : 

I  was  not  satisfied  at  Chambers,  nor  am  I  yet,  that  the  father 
really  intended  the  custody  of  his  children  to  be  changed.  Bat 
I  think  we  have  no  choice  as  to  our  mode  of  proceeding.  I  hoped 
at  first  that,  by  not  now  changing  the  custody,  we  might  give  an 
opportunity  for  the  point  to  come  before  the  Court  of  Chancery  ; 
but,  as  there  appears  no  likelihood  of  that,  the  strict  legal  right 
of  the  guardians  must  prevail  (i). 

An  order  was  aftenvards  made  {June  ISf/i)  that  tlic 
defendants  shotdd  deliver  up  the  bodies  of  the 
children  to  the  guardians. 


May  23, 


1886.        CHARLES  FEEDERICK,  BARON  DE  RTJTZEN,  and 


MARY  DOROTHEA,  his  Wife,  v.  LLOYD. 


^  *^^  ^         (o  Adol.  &  Ellis,  456—468  ;  S.  C.  6  N.  &  M.  776 ;  5  L.  J.  (N.  S.)  K.  B.  202.) 

In  case,  by  the  lord  of  a  manor,  for  disturbance  of  a  mai'ket,  if  the 
lord  prove  a  market  immemorially  holden  in  certain  places  within  the 
manor,  it  is  not  a  necessary  legal  inference  (no  grant  being  produced) 
that  the  market  was  granted  to  be  holden  in  those  places  only ;  but  a 
jury  may  presume,  from  circumstances,  that  the  market  was  giunted 
to  be  holden  in  any  convenient  place  within  the  manor. 

Case  for  disturbance  of  the  plaintiffs'  market  at  Narberth,  in 
Pembrokeshire,  by  setting  up  another  market.  Plea,  the  general 
issue.  On  the  trial  before  Gurney,  B.,  at  the  Pembrokeshire 
Spring  Assizes,  1834,  a  verdict  was  found  for  the  plaintiffs, 
damages  1«.,  but  leave  reserved  to  move  to  enter  a  nonsuit. 
In  the  ensuing  Term  a  rule  nisi  was  obtained,  according  to 
the  leave  reserved,  upon  grounds  which  will  appear  by  the 
[  457  ]  judgment  of  the  Court.  *  *  On  the  rule  for  entering  a 
nonsuit,  cause  was  shewn  in  last  Hilary  Term,  January  28rd, 
by  Sir  John  Campbell^  Attorney-General,  Cresswell,  and  EianSy 
and  the  rule  was  supported  hy  John  Wilson  and  E,  l\  Williams  (2). 

(1)  Williams,  J.  had  left  the  Court.      Littledale,  Williams,  and  Coleridge, 

(2)  Before  Lord  Denman,  Ch.  J.,      JJ. 
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The  case  (as  regards  the  point  decided)  is  so  fully  discussed  in    De  Rutzen 
the  judgment  of  the  Court,  that  a  detail  of  the  arguments  is       Lloyd. 
considered  unnecessary. 

Lord  Denman,  Ch.  J.  in  this  Term   (May  23rd)  delivered  the 
judgment  of  the  Court  : 

*  *  It  appeared  upon  the  trial  that  the  legal  estate  in  the 
market  in  question  was  not  in  the  plaintiffs  ;  and  it  was  alleged 
that  the  legal  estate  was  not  deduced  to  the  trustees,  upon 
which  it  was  contended  that  they  alone  could  have  maintained 
the  action,  and  that,  on  the  present  evidence,  it  would  have 
failed  even  if  brought  in  their  names,  on  account  of  the  defect 
in  the  proof  of  their  title. 

As  a  preliminary  answer  to  these  objections,  it  was  urged  that 
this  was  only  a  possessory  action,  in  which  proof  of  title  was 
superfluous ;  and  that  no  failure  to  deduce  *a  regular  title  from       [  •458  ] 
the  Crown  ought  to  defeat  their  right  to  recover  by  reason  of 
their  possession. 

The  counsel  for  the  defendant,  in  reply,  did  not  dispute  the 
general  truth  of  the  first  of  these  propositions,  but  denied  that 
it  was  applicable  under  the  particular  circumstances  of  the  case  : 
and  the  Court  took  time  to  consider  of  its  judgment,  for  the 
purpose  of  looking  into  the  evidence  as  to  those  particular 
circumstances,  and  the  deduction  of  the  title ;  and  after  such 
examination  we  are  of  opinion  that  the  rule  for  entering  a 
nonsuit  cannot  be  made  absolute. 

It  appeared  that  the  Narberth  market,  till  the  year  1832,  had 
been  held  in  certain  places  within  the  town  and  manor,  some 
descriptions  of  articles  being  usually  exposed  to  sale  in  the 
streets,  but  the  greater  number  within  and  around  a  market 
house,  standing  upon  the  soil  of  the  defendant;  and  that 
the  plaintiffs  and  those  whom  they  represent  had  received  the 
market  tolls,  wherever  the  articles  were  exposed,  while  the 
defendant,  and  those  whom  he  represents,  received  stallage  in 
respect  of  the  stalls  and  standings  within  and  immediately 
around  the  market-house.  In  November,  *1832,  the  plaintiffs  [  ••159  ] 
had  opened  a  new  market-house,  erected  by  themselves,  of 
convenient  dimensions  and   in  a  convenient  place  within  the 
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Db  Rutzen  town  and  manor,  upon  their  own  land.  The  defendant  there- 
Lloyd.  upon  erected  a  market-house  on  the  old  site,  and  procured 
tollable  articles  to  be  exposed  for  sale  there  on  the  market 
day,  for  which  injury  the  present  action  was  brought:  it 
appeared  also  that  the  plaintiffs,  and  those  whom  they  repre- 
sent, received  payment  from  the  shews  standing  at  the  fairs 
in  any  part  of  the  town. 

Upon  this  state  of  facts  the  counsel  for  the  defendant  con- 
tended that,  as  all  the  evidence  of  possession  down  to  1832 
applied  to  a  perception  of  tolls  in  the  old  market-house,  and 
the  i)lace8  before  used,  the  only  inference  of  right  thence  to 
be  drawn  was  of  a  right  to  hold  the  market  there ;  and  that 
it  became  necessary,  in  order  to  shew  the  market,  in  the 
place  in  which  it  was  now  held,  to  be  legal,-  that  a  grant 
from  the  Crown  should  be  produced  authorising  the  removal. 
A  charter  was  accordingly  produced,  giving  the  right  to  hold 
the  market  any  where  within  the  manor,  to  which,  according 
to  the  doctrine  of  Cur  wen  v.  Salkeld{i),  the  right  of  removal 
would  be  incident.  But  then  it  was  contended  that  this  would 
avail  nothing  to  the  plaintiffs,  because  they  failed  to  connect 
themselves  with  it  by  a  regular  deduction  of  title. 

Unless,  however,  the  first  of  these  points  be  correctly  made, 
the  second  is  immaterial ;  the  question  therefore  will  be,  whether, 
from  the  evidence  of  a  market  immemorially  held  in  certain  places 
within  the  manor  by  the  apparent  lord  of  such  manor,  and  those 
[  ^460  ]  whom  he  represents  as  *8uch,  the  necessary  legal  inference  be 
that  of  a  grant  restrictively  to  hold  it  in  such  places  only,  and 
with  no  power  of  removal;  or  whether  those  facts  are  not 
premises  from  which  a  jury  may  properly  infer  a  grant  of  the 
market  to  be  held  in  any  convenient  place  within  the  manor,  and, 
of  course,  with  the  power  incident  thereto  of  removal  from  time 
to  time.  If  the  latter  be  the  proper  answer  to  this  question,  the 
present  finding  of  the  jury  may,  as  regards  this  point,  be  sustained. 

The  object  of  the  inquiry  would  be  to  determine  the  extent 

and  terms  of  the  grant,  the  mere  existence  of  which  was  already 

inferred  fi-om  the  user,  all  consideration  of  the  charter  actually 

produced,  and  of  the   defective   title,  being  by  the   argument 

M)  7  R.  R.  510  (3  East,  538). 
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excluded.  Now,  in  conducting  this  inquiry,  the  jury  would  DeRdtzeh 
properly  consider  the  character  of  the  grantee,  the  lord  of  lloyd 
a  manor,  the  nature  of  the  thing  granted,  a  market,  and  its 
object,  the  grantee's  profit,  and  the  general  convenience  of  the 
resiants  and  the  vicinage.  Considering  these,  it  appears  to  us 
the  most  reasonable  conclusion  of  fact  to  be  drawn,  that  the 
grant,  whenever  or  by  whomsoever  made,  had  been  of  a  market 
to  be  held  generally,  that  is,  at  any  convenient  place  within  the 
manor.  And  if,  upon  the  considerations  just  stated,  that  would 
he  the  reasonable  conclusion  to  be  drawn,  we  cannot  see  that  it 
is  necessary  or  even  proper  to  infer  a  restriction  upon  the  grant 
from  the  fact  that  the  market  appears  always  to  have  been  held 
on  any  particular  spot  or  spots  within  the  manor.  It  is  true 
that,  where  a  grant  is  to  be  inferred  from  user  alone,  its  extent 
as  between  the  grantor  and  grantee  is,  in  many  instances,  limited 
by  the  extent  of  the  user,  for  it  is  not  to  be  presumed  against  him 
that  he  has  granted  more  than  he  appears  to  have  permitted  *the  [  *^*'i  ] 
grantee  to  enjoy.  But,  even  in  such  cases,  we  think  the  jury 
would  be  warranted  in  finding  a  grant,  including  all  such  terms 
as  are  usual  and  reasonable  incidents  to  a  grant  of  the  description 
inferred.  In  the  present  case,  however,  w^here  the  jury  is  called 
upon  to  determine,  not  merely  the  existence  of  a  grant  from  the 
Crown,  but  the  terms  of  the  particular  grant  in  question,  we  do 
not  see  how  they  can  forbear  to  take  into  account  every  circum- 
stance legitimately  tending  to  afifect  the  probabilities  of  the  case ; 
and,  if  those  circumstances  point  to  wider  limits  than  the  mere  user 
has  extended  to,  but  which  are  not  inconsistent  with  such  user,  the 
jury  may,  indeed  ought,  to  conclude  in  favour  of  such  limits. 

This  reasoning  will  be  found  to  be  directly  sanctioned  by 
a  well  considered  authority,  the  case  of  Rex  v.  Cotterill  (i). 
A  material  point  there  to  be  decided  was,  whether  the  corpora- 
tion of  Walsall  had  rightfully  removed  their  market  from  the 
High  Street,  in  which  it  had  been  holden  immemorially,  to  a  new 
market-house.  There,  as  here,  no  charter  was  produced,  giving 
a  market  within  any  prescribed  limits ;  but  a  charter  of  Charles  II. 
granted  '^  all  and  all  manner  of  liberties,  franchises,  immunities, 
privileges,  jurisdictions,  markets,  and  hereditaments,  which  the 
(1)  1  B.  &  Aid.  67. 
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Db  Rutzen  mayor  and  commonalty  "  **  now  hold,  use,  and  enjoy,  or  have 
Lloyd.  held,"  &c.  What  then  was  the  market  enjoyed  at  the  date  of 
the  charter — a  market  to  be  held  in  the  High  Street,  and  so 
irremoveable  from  it,  or  one  to  be  held  within  the  borough, 
and  so  removeable  to  any  convenient  spot  within  it?  That 
[  ••162  ]  was  the  question — *which,  in  terms,  the  charter  threw  no  light 
upon ;  and  it  was  argued,  as  here,  that  the  user  alone  was  to 
determine  it.  The  Court,  however,  held  the  other  way,  the 
different  members  attaching  different  degrees  of  weight  to 
particular  circumstances,  but  all  agreeing  in  the  principle  that 
all  the  circumstances  were  to  be  taken  into  account,  and  no 
limits  to  be  implied  but  such  as  might  fairly  be  deduced  as 
probable  inferences  from  all  those  circumstances. 

In  that  case  some  reliance  is  placed  by  the  Judges  on  the  fact, 
that  the  grantee  of  the  supposed  charter  was  a  corporation  and 
not  an  individual :  that,  however,  was  a  fact  only  increasing  the 
probability  of  a  grant  co-extensive  with  the  borough :  we  are 
now  only  considering  whether  there  was  any  evidence  of  a  grant 
co-extensive  with  the  manor :  it  is  unnecessary,  therefore,  to 
observe  that  Abbott,  J.  seems  to  consider  that  an  equal  probability 
exists  of  a  grant  to  the  lord  being  co-extensive  with  the  manor,  as 
of  a  grant  to  a  corporation  being  co-extensive  with  the  borough. 
We  entirely  agree  with  this  case;  and  we  think  that  the 
learned  Judge  not  only  was  not  called  upon  to  nonsuit  the 
plaintiffs,  but,  upon  this  evidence,  and  as  to  this  point,  would 
have  been  justified  in  directing  the  jury,  that,  if  they  were 
satisfied  of  the  existence  of  the  grant,  it  was  most  probably  a 
grant  to  be  exercised  any  where  infra  manerinm. 

It  becomes,  therefore,  unnecessary  to  consider  the  second 
point,  or  to  examine  whether,  it  established  in  fact,  it  would 
have  led  to  the  consequences  insisted  on  by  the  defendant; 
because  the  plaintiffs  might  have  rested  on  their  possessory 
[  •463  ]  evidence,  and  are  not  to  be  *prejudiced  by  having  attempted 
and  failed  to  make  out  a  documentary  title  by  purchase.  The 
rule,  therefore,  will  remain  absolute  in  its  original  terras. 

Rule  as  to  entering  a  nonnnit,  diavharged. 
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REX  V.  MARSH  (1).  isse. 

Juru!  18. 


[468] 


(Cask  of  Alkington  Poor  Rate.) 

(o  Adol.  &  Ellis,  468—488 ;  S.  C.  6  N.  &  M.  668 ;  2  II.  &  W.  253.) 

A  parish  was  divided  into  four  tithings,  A.,  B.,  C,  and  D.,  A.  con- 
taining the  parish  church.  Each  tithing  maintained  its  own  poor,  and 
each  had  a  churchwarden,  elected  at  a  vestry  of  the  parish  in  general, 
but  from  and  hj  its  own  inhabitants.  The  minute  of  appointment 
included  all  the  four,  and  stated  them  to  have  been  nominated  to  serve 
the  office  of  churchwardens  for  the  tithings  for  the  j^ear  ensuing.  All 
were  sworn  in  together  at  the  archdeacon's  visitation,  the  oath  being 
administered  to  them  and  each  of  them,  *'  truly  to  execute  the  office 
of  churchwarden  within  your  parish."  None  ever  acted  out  of  his  own 
tithing,  unless  in  signing  the  annual  presentments  to  the  archdeacon  of 
the  state  of  the  church,  &c.  Each  of  the  tithings  (except  A.,  which  was 
exempt)  raised  its  own  church  rate,  and  paid  it  to  the  vestry  clerk ;  and 
he  kept  a  separate  account  for  each  churchwarden,  who  accounteil  with 
the  inhabitants  of  his  own  tithing. 

A  commissioner  of  inclosure  under  a  local  Act  and  the  general  Act, 
41  Geo.  III.  c.  109,  s.  3,  made  an  order  settling  the  boundaries  between 
the  above  parish  and  another  parish  adjacent,  and  adjudging  certain 
lands  to  be  in  the  latter ;  and  he,  within  a  month,  served  a  description 
of  the  boundaries  on  a  party  then  acting  as  churchwarden  of  tithing  A. 
Until  the  order,  the  lands  in  question  had  been  rated  to  tithing  B. 

On  appeal  against  a  poor  rate  made  upon  the  above  lands  as  situate  in 
tithing  B.,  notwithstanding  the  commissioner's  order: 

Held,  that  the  description  of  boundaries  had  been  sufficiently^  served 
according  to  the  proviso  of  stat.  41  Geo.  III.  c.  109,  s.  3,  requiring  such 
description  to  be  served  upon  **  one  of  the  churchwardens  or  overseers 
of  the  poor  of  the  respective  parishes." 

Although  the  party  served  had  finished  his  year  of  office,  but  continued 
to  do  the  duties,  becaiise  his  successor  had  not  been  sworn  in  or  acted. 

Held,  also,  that  the  Sessions  had  acted  rightly  in  rejecting  evidence 
offered  to  shew  that  the  commissioner,  in  his  inquiry  into  the  boun- 
daries, had  not  conducted  his  examination  in  the  manner  required  by 
Stat.  41  Geo.  III.  c.  109,  s.  3. 

On  appeal  by  John  Marsh  against  a  poor-rate  for  three  pieces 
of  land,  signed  by  the  churchwarden  and  overseers  of  the  poor 
of  the  tithing  of  Alkington,  in  the  parish  of  Berkeley,  the  Sessions 
confirmed  the  rate,  subject  to  the  opinion  of  this  Court  on  the 
following  case. 

The  question  was  whether  the  lands  were  in  the  tithing  of        [  469  ] 
Alkington,   or    in    the    parish    of    Leonard    Stanley.      Up    to 
17th  November,  1882,  they  had  been  rated  to  Alkington.     An 

(1)  Cited  in  judgment,  Vicar  of  Sepvfchre  (1879)  5  P.  D.  64,  69.— 
St,  Sepulchre  v.  Churchwardens  of  St,      R.  C. 
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Rex  Act  was  passed,  11  Geo.  IV.  (i)  (which  was  to  be  taken  as  part 
Mabsh.  of  this  case)  for  the  inclosure,  inter  alia,  of  lands  in  the  parish 
of  Leonard  Stanley ;  and  it  recited  the  General  Inclosure  Act, 
41  Geo.  III.  c.  109.  The  commissioner  appointed  under  it  made 
the  following  determination,  with  reference  to  the  boundaries  of 
the  parishes  of  Berkeley  and  Leonard  Stanley,  on  the  17th  of 
November,  1832. 

**  Whereas  by  an  Act  passed"  11  Geo.  IV.,  **  entitled  An  Act 

for  enclosing  lands  in  the  parishes  of   Stanley   St.  Leonard's, 

otherwise  Leonard  Stanley,  and  Eastington,  or  one  of  them,  in 

the  county  of  Gloucester,  and  for  discharging  from  tithes  lands 

in  the  said  parish   of  Stanley  St.  Leonard's  otherwise,"  &c., 

"  I,  the  undersigned  Daniel  Trinder,  was  appointed  commissioner 

for  carrying  the  said  Act  into  execution ;  and  whereas  disputes 

or  doubts  having  arisen  whether  certain  old  inclosures  called 

respectively  The  Ham,  The  Langett,  and  Motford  (all  of  which 

are  part  of  the  estate  of  the  Rev.  Thomas  Heberden,  and  are  in 

the  occupation  of  John  Marsh,  as  his  tenant),  are  parcel  of  the 

parish  of   Stanley  St.  Leonard's,  otherwise  "  &c.,  "  or  of   the 

parish  of  Berkeley :  I  the  said  D.  T.,  in  pursuance  of  the  powers 

and  in  compliance  with  the  provisions,  contained  in  the  said  Act 

and  the  therein  recited  Act,  have  ascertained  the  boundaries  of 

the  said  parishes  respectively  where  they  adjoin  each  other: 

Now,  therefore,  I  the  said  D.  T.  do  hereby  set  out,  determine, 

[  •^^o  ].      and  fix  that  the  said  inclosures  respectively  *are  parcel  of  the 

parish  of  Stanley  St.  Leonard's,  otherwise"  &c.,  "and  that  the 

boundary  fences  of    the    said  inclosures    respectively  are   the 

boundaries  between  the  said  parish  of   Stanley  St.  Leonard's, 

otherwise"  &c.,  "and  the  said  parish  of  Berkeley,  where  they 

adjoin  each  other. 

(Signed)  Daniel  Trinder." 

The  Sessions  thought  that  under  stat.  41  Geo.  III.  c.  109,  s.  3  (2) 
it  was  necessary  to  have  proof  that  the  means  of  appeal  had 
been  afforded  by  a  due  service  of  the  descriptions  of  boundaries 
as  therein  provided,  but  that,  if  this  were  done,  no  appeal  having 
ever  taken  place,  they  could  not  now  enquire  by  what  means  and 

(1)  C.  7,  Private.  (2)  See  p.  4TG.  post. 
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through  what  steps  the  commissioner  had  arrived  at  his  decision ;         Rkx 
and  they  interrupted  evidence  which  had  been  commenced  on       maksh. 
that  point,  particularly  as  to   his  having  examined  witnesses 
without  oath,  and  as  to  whether  there  had  been  any  disputes, 
before  his  perambulation  commenced,  concerning  the  boundaries 
in  question. 

With  regard  to  the  proper  services  of  the  description  of 
boundaries:  Berkeley  parish  is  divided  into  four  tithings, 
Berkeley  town,  Alkington,  Ham,  and  a  fourth  composed  of 
Hinton,  Hamfallow,  and  Breadstone.  There  is  but  one  church, 
which  is  in  Berkeley,  and  one  chapel  of  ease,  which  is  in  Ham. 
Each  of  the  tithings  has  separate  poor-rates,  and  manages  its 
poor  separately,  and  removes  paupers  from  one  tithing  to 
another.  Berkeley,  Alkington,  and  Ham  have  each  one  church- 
warden and  two  overseers.  Hinton  and  Hamfallow  have  one 
overseer  each,  and  Breadstone  two,  and  there  is  one  church- 
warden for  the  three.  The  churchwardens  *for  all  are  appointed  [  '^^l  ] 
at  Berkeley.     The  following  is  the  form  of  the  appointment. 

At  a  vestry  meeting  held  in  the  vestry  room  of  the  parish 
church  of  Berkeley,  this  day  of  ,  the  following 

persons  were  nominated  as  proper  persons  to  serve  the  office 
of  churchwardens  for  the  town  and  tithings  for  the  year  ensuing, 
viz.  A.  B.,  C.  D.,  E.  F.,  G.  H.  In  the  presence  of  us  (Here 
follow  the  names  of  the  parishioners  assembled  in  vestry). 

The  outgoing  churchwarden  generally  nominates  his  successor 
for  the  same  tithing ;  but,  in  case  of  dispute,  inhabitants  of  one 
tithing  do  not  vote  in  the  election  of  the  churchwarden  of 
another.  None  are  chosen  churchwardens  of  either  of  the 
tithings  but  such  as  are  inhabitants  of  that  particular  tithing. 
Berkeley  church  is  repaired  by  church  rates  levied  separately  on 
the  tithings. 

The  description  of  boundaries  was  served,  28rd  November, 
1882,  by  the  commissioner,  duly  as  regarded  the  parish  officers 
of  Leonard  Stanley  and  the  lords  of  the  manors,  but  not  on  any 
churchwarden  or  overseer  in  respect  of  Alkington  as  distinct 
from  the  rest  of  the  parish  of  Berkeley.  It  was  served  on  one 
Seaborne,  who  had  been  duly  elected  churchwarden  of  Berkeley 
town  for  the  preceding  year,  but  whose  original  year  of  office 
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was  expired,  and  who  continued  to  act  in  consequence  of  the 
person  appointed  as  his  successor  not  having  been  sworn  in, 
or  served. 

The  questions  were,  1.  Whether  the  Quarter  Sessions  ought  to 
have  received  evidence  as  to  the  steps  taken  by  the  commis- 
sioner, and  the  other  circumstances  prior  to  his  adjudication? 
2.  Whether  they  were  entitled  to  require  proof  of  the  due  service 
of  the  description*  of  boundaries?  3.  Whether,  if  so,  service 
on  the  churchwarden  of  Berkeley  was  suflScient?  4.  Whether 
Seaborne  could  be  considered  as  such  churchwarden  ? 

The  case  came  on  for  argument  in  last  Hilary  Term  (i). 

Sir  J.  Campbell,  Attorney-General,  and  Greaves ,  in  support 
of  the  order  of  Sessions  : 

The  rate  is  correctly  imposed  on  the  appellant's  lands  as  lying 
in  Alkington,  unless  it  be  conclusively  shewn  that  the  commis- 
sioner made  a  valid  order,  fixing  them  in  Leonard  Stanley.  He 
acted  on  a  limited  authority^  and  was  bound  (upon  the  principle 
recognised  in  Bruyeres  v.  Halcomb  (2))  to  perform  strictly  the 
conditions  under  which  it  was  to  be  exercised.  The  authority  in 
question  is  given,  and  the  conditions  prescribed,  by  stat.  41 
Geo.  III.  c.  109,  8.  3  (3).     Then,  first,  the  order  is  void,  *as  it 


(1)  January  27th.  Before  Lord 
Denman,  Ch.  J.,  Littledale,  Williams, 
and  Coleridge,  JJ. 

(2)  3  Ad.  &  El.  381. 

(3)  Stat.  41  Geo.  IH.  c.  109,  s.  3, 
after  reciting  that '  *  disputes  or  doubts 
may  arise,  concerning  the  boundaries 
of  parishes,  manors,  hamlets,  or  dis- 
tricts, to  be  divided  and  inclosed,  and 
of  parishes,  manors,  hamlets,  or  dis- 
tricts, adjoining  thereto,*'  enacts  that 
the  commissioner  under  any  Inclosure 
Act  shall,  and  he  is  thereby  autho- 
rized and  required,  to  enquire  into 
such  boundaries  by  examination  on 
oath  or  affirmation,  and  by  such  other 
legal  ways  and  means  as  he  shall 
think  proper ;  and,  if  it  shall  appear 
to  him  that  the  boundaries  are  not 
then  sufficiently  ascertained,  to  ascer- 


tain and  determine  the  same.  **  Pro- 
vided always,  that  such  commissioner 
or  commissioners  (before  he  or  they 
proceed  to  ascertain  and  set  out  the 
botmdaries  of  such  parishes,  manors, 
hamlets,  or  districts)  shall,  and  he  or 
they  is  and  are  hereby  required  to 
give  public  notice,  by  writing  under 
his  or  their  hands  to  be  affixed  on 
the  most  public  doors  of  the  churches 
of  such  parishes,  and  also  by  adver- 
tisement to  be  inserted  in  some  news- 
paper to  be  named  in  such  Act,  and 
also  by  writing  to  be  delivered  to 
or  left  at  the  last  or  usual  places  of 
the  abode  of  the  respective  lords  or 
stewards  of  the  lords  of  the  manors 
in  which  the  lands  and  grounds  to  be 
inclosed  shall  be  situate,  and  of  such 
adjoining  manor  or  manors,  ten  days 
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does  not  shew,  on  the  face  of  it,  that  the  conditions  have  been  Rex 
fulfilled  :  Rex  v.  Croke  (i).  Secondly,  if  this  be  not  so,  still  the  marsh. 
parties  relying  on  the  order  were  bound  to  prove  the  performance 
of  all  the  conditions.  And,  thirdly,  at  all  events,  the  opposing 
party  was  at  liberty  to  impeach  the  proceedings,  by  shewing  that 
the  directions  of  the  statute  had  not  been  complied  with,  so 
as  to  make  the  act  of  the  commissioner  a  lawful  exercise  of 
jurisdiction:  Welch  v.  Nash  (2).  But  the  appellant,  here,  was 
prevented  from  giving  evidence  for  that  purpose.  The  descrip- 
tion of  boundaries  in  this  case  was  not  served  upon  one  of  the 
"churchwardens  or  overseers  **  of  the  poor  of  Alkington,  as  it 
ought  to  have  been.  The  only  service  was  on  Seaborne,  who 
had  been  churchwarden  of  Berkeley  town.  Alkington  was  a 
district  separately  maintaining  its  own  poor,  and  for  the  present 
purpose  a  distinct  parish.  And  Seaborne  was  not  even  church- 
warden of  Berkeley  town  at  the  time  of  the  service. 

W.  J.  Alexander  and  Cripps,  contra^  were  then  called  upon        [  474  J 
by  the  Court  as  to  the  service  : 

Stat.  41  Geo.  III.  c.  109,  s.  8,  requires  the  notice,  after  setting 
out  the  boundaries,  to  be  delivered  to  **  one  of  the  churchwardens 
or  overseers  of  the  poor  of  the  respective  parishes.'*  That  has 
been  literally  obeyed.  With  nothing  but  this  clause  to  guide 
him,  the  commissioner  could  serve  the  description  of  boundaries 
on  the  churchwarden  only  of  the  mother  church.  The  notice, 
previous  to  ascertaining  the  boundaries,  is  to  be  fixed  upon  the 

at  least  before  the  time  of  setting  out  interested  in   the   determination  of 

Buch  boundaries,  of  his  or  their  inten-  the  said  commissioner  or  commis- 

tion  to  ascertain,  set  out,  determine,  sioners  respecting  the  said  boundaries 

and  fix  the  same  respectively  ;  and  shall  be  dissatisfied  "  with  the  oi*der, 

such  commissioner  or  commissioners  he  or  they  may  appeal  to  any  general 

shall,  within  one  month  after  his  or  Quarter  Session  for  the  county,  to  bo 

their  ascertaining  and  setting  out  the  holden  within  four  calendar  months 

same  boundaries,  cause  a  description  ''  next  after  the  aforesaid  publication 

thereof  in  writing  to  be  delivered  to  of  the  said  boimdaries,  by  delivering 

or  left  at  the  places  of  abode  of  one  or  leaving  such  description  as  afore- 

of  the  churchwardens  or  overseers  of  said  ;  "  and  the  decision  of  the  justices 

the  poor  of  the  respective  parishes,  shall  be  final,  and  not  removeable  by 

and  alfio  of  such  respective  lords  or  certiorari  or  otherwise, 

stewards."     It  is  further  provided,  (1)  1  Cowp.  26. 

that,   if    any   person    **or   persons  (2)  9  E.  R.  478  (8  East,  394). 
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Rkx  doors  of  the  parish  churches :  the  parish  church  of  Alkington 
Maksh.  is  in  Berkeley.  According  to  Sjntalfields  v.  Bromley  (i),  and 
Patteson,  J.  (referring  to  that  case)  in  Rex  v.  Bishop  Wear- 
mouth  (2),  magistrates  in  making  an  order  of  removal  are  not 
bound  to  notice  the  divisions  of  parishes  into  townships  main- 
taining their  own  poor ;  a  fortioii,  a  commissioner  under  the 
Inclosure  Act  is  not  called  upon  to  observe  them.  Stat.  43 
Eliz.  c.  2,  8.  9,  preserves  the  authority  of  churchwardens  over 
the  whole  parish,  although  there  may  be  districts  within  it,  which, 
for  some  purposes,  have  jurisdictions  of  their  own  ;  and  the 
section  was  construed  accordingly  in  Ilex  v.  Gordon  (3). 

(Coleridge,  J. :  That  section  does  not  apply  here.  The 
service  here  is  made  necessary  by  a  distinct  Act  of  Parliament, 
for  a  purpose  not  contemplated  by  the  former  Act.) 

Churchwardens  are  representatives  of  the  body  of  the  parish: 
1  Bla.  Com.  394;  and  they  are  sworn  to  execute  their  office 
within  the  parish  generally. 

(Coleridge,  J. :  That  is  said  of  the  churchwardens  of  a 
parish.) 

[  *475  ]  There  is  *no  prescribed  oath  for  a  churchwarden  of  a  township 
or  tithing.  The  churchwardens  of  the  district  in  which  the 
parish  church  is  have  the  charge  of  the  registers.  The  parish 
chest  is  in  their  care :  the  indenture  of  an  apprentice  bound  in 
one  of  the  townships  would  come  from  their  custody.  It  is 
sufficient  here  if  the  churchwarden  of  Berkeley  was  one  of 
several  persons,  any  one  of  whom  might  properly  have  been 
served.  The  case  finds  that  Alkington  and  other  tithings  have 
each  one  churchwarden ;  and  there  may  be  a  custom  that  each 
of  the  several  tithings  which  make  up  the  parish  should  elect 
one.  But  it  does  not  follow  that  each  acts  only  for  his  own 
tithing ;  or  that,  if  the  churchwarden  of  Berkeley  were  ill,  the 
churchwarden  of  Alkington  would  not  be  compellable  to  act  in 
his  place. 

(1)  18  Vin.  Abr.   468,   Eemoval,  (2)  5  B.  &  Ad.  942. 

(H),  pi.  5.  (3)  19  R.  R.  376  (1  B.  &  Aid.  624). 
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(Williams,  J. :  If  you  contend  that  the  churchwarden  of  one         Kkx 
of  these  districts  may  act  in  any  other  throughout  the  parish,       marsh. 
A'/'j  V.  Xantwich  (i)  is  against  you.) 

That  case  was  decided  with  much  doubt;  and  the  only  point 
determined  was  that  stat.  18  &  14  Car.  II.  c.  12,  s.  21,  was  not 
controuled  by  the  certificate  Acts  subsequently  passed.  The 
difficulty  which  arose  in  that  case  was  removed  shortly  after- 
wards by  stat.  54  Geo.  III.  c.  107  (2),  s.  2.  There  can  be  no 
exercise  of  the  office  of  churchwarden  with  reference  to  a 
township,  except  for  execution  of  the  poor-laws.  The  office  is 
properly  one  having  relation  to  a  parish  church ;  and  in  Rudd 
V.  Morton  (3),  where  the  question  was  whether  Btratton  was  a 
reputed  parish  of  itself  or  part  of  the  parish  of  Biggleswade,  it 
was  held  that,  to  make  it  a  reputed  parish  within  stat.  43  Eliz. 
c.  2,  it  must  have  had  **  a  parochial  chapel,  *and  chapel-  [  *476  ] 
wardens  '*  at  the  time  when  the  statute  passed ;  and  because 
Stratton  ''had  but  one  chapehvarden  whose  office  it  was  to 
collect  the  rates  taxed  upon  Stratton,  and  pay  them  to  Biggles- 
wade," it  was  held  part  of  Biggleswade,  and  not  a  reputed 
parish  within  the  statute  of  Elizabeth.  Here  the  townships 
and  tithings  in  question  make  up  the  whole  of  the  parish ; 
and  the  several  churchwardens  were  the  churchwardens  of  the 
parish. 

(Lord  Denman,  Ch.  J. :  It  is  objected,  not  only  that  Seaborne 
was  not  the  right  person,  but  that  his  year  was  out.) 

By  the  118th  canon  (4)  (cited  in  1  Burn's  Eccl.  Law,  410,  8th  ed. 
tit.  Churchwardens),  **  the  office  of  all  churchwardens  and  sides- 
men shall  be  reputed  ever  hereafter  to  continue  until  the  new 
churchwardens  that  shall  succeed  them,  be  sworn.''  In  prac- 
tice this  is  so.  And  Seaborne,  while  churchwarden,  would  be 
overseer  of  Alkington,  ex  officitt. 

(Gtrart'H  referred  to  an  Anoni/mous  case  (5),  1  Ventr.,  as  shewing 
that  the  canon,  as  to  churchwardens,  had  been  overruled,  and 

(1)  16  East,  228.  (4)  2  Gibs.  Cod.  962. 

(2)  Eepealed,  S.  L.  R  Act,  1873.  (5)  1  Ventr.  267. 

(3)  2  Salk.  501. 
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Rkz         that  a  churchwarden  was  in  ofSce,  for  the  purpose  of  acting, 
Mabsh.       before  he  was  sworn  ;  to  which  point  he  also  cited  Rex  v.  Corfe 
Mullen  (1). 

Lord  Denman,  Ch.  J. :  The  case  in  Ventris  only  shews  that 
the  canon  may  be  overruled  by  custom. 

LiTTLEDALE,  J.  I  And  that  a  churchwarden  may  execute  his 
office  before  he  is  sworn.  In  Com.  Dig.  Esglise  (F.  1),  it  is  said 
that,  **By  the  canon  1  Jac.  89  (2),  they  shall  continue  in  office 
but  one  year,  except  chosen  again  in  like  manner.  But,  by 
can.  118  (3),  they  shall  be  reputed  to  continue  till  new  church- 
wardens sworn.") 

[  •477  ]  ♦The  Anonymous  case  (4)  in  Noy,  cited  1  Ventris,  267,  does  not 
authorise  the  position  that  the  118th  canon  has  been  overruled. 
In  Prideaux's  Directions  to  Churchwardens,  61,  2  (5),  it  is  said 
that  churchwardens  can  do  no  legal  act  as  such  till  they 
are  sworn. 

As  to  the  preliminary  acts  not  mentioned  in  the  order,  it  must 
now  be  presumed  that  they  were  rightly  done,  the  time  for  appeal 
having  been  suffered  to  elapse.  In  Hex  v.  St.  Mary  in  Buty  St. 
EdmtinfVH  (b)  the  commissioners'  award  was  not  denied  to  be 
conclusive  evidence  as  to  the  state  of  boundaries  from  the  time 
of  making  the  award.  Hex  v.  UliiHton  (7)  shews  that  any  ques- 
tion as  to  notices  not  mentioned  in  the  order  is  now  too  late,  no 
negative  evidence  being  given,  as  in  Rex  v.  UasUngJieUl  (8),  to 
counteract  the  presumption  that  all  was  done  regularly.  In 
Rex  V.  Croke  (9)  the  Act  of  Parliament  was  of  a  different  nature 
from  the  present,  and  more  directly  affecting  private  property. 

GreaveH,  in  support  of  the  order  of  Sessions,  was  then  desired 
to  proceed  : 
Stat.  41  Geo.  III.  c.  109,  s.  8,  clearly  intended  that  the  service 
should  be  upon  persons  interested  in  the  determination.     The 

(1)  1  13.  &  Ad.  211.  (6)  23  R.  R.  345  (4  B.  &  Aid.  462). 

(2)  1  Gibs.  Cod.  21c;  and  seo  (7)  4  aVi.  &  El.  607  ;  and  see  Rtx 
note  Cv),  Ibid,                                              v.  Witney,  o  Ad.  &  El.  191. 

(3)  2  Gibs.  Cod.  962.  (8)  15  R.  R.  350  (2  M.  &  S.  558). 

(4)  Noy's  Rep.  139.  (9)  1  Cowp.  26. 

(5)  10th  ed. 
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words  requiring  service  on  **one  of  the  churchwardens  or  over-  Rex 
seers  of  the  poor  of  the  respective  parishes,"  must  contemplate  marsh. 
persons  who  can,  in  some  instance  at  least,  have  a  joint  interest. 
The  churchwarden  of  Alkington,  and  the  overseer  of  Alkington, 
have  such  a  joint  interest  with  respect  *to  the  poor ;  but  the  [  •^78  ] 
churchwarden  of  Berkeley  has  no  joint  interest  with  the  overseer 
of  Alkington:  churchwardens  of  a  parish  have  no  right  of 
interference  with  the  poor  of  individual  townships  within  the 
parish:  Rex  v.  Clifton  (i),  Rex  v.  Nantwich  (2).  Enactments 
have  been  made  expressly  enabling  overseers  appointed  in  town- 
ships to  do  the  duty  of  churchwardens  there :  2  &  8  Ann.  c.  6, 
s.  8 ;  17  Geo.  II.  c.  38,  b.  15.  The  authority  of  Spitalfields  v. 
Bramlei/  (3)  has  been  much  shaken.  In  Rex  v.  Bishop  Wear- 
maiith  (4)  Lord  Denman,  Ch.  J.  held  that  the  removing  magistrates 
ought  to  have  sent  the  paupers  to  that  township,  in  the  parish 
of  Bishop  Wearmouth,  which  was  bound  to  maintain  them. 
Stat.  48  Eliz.  c.  2,  s.  9,  does  not  apply  to  a  parish  in  which  there 
are  several  districts  maintaining  their  poor,  under  stat.  18  &  14 
Car.  n.  c.  12,  s.  21. 

(Coleridge,  J. :  Upon  whom  do  you  say  the  service  here  ought 
to  have  been  ?) 

Notice  should  have  been  given  to  some  person  representing  the 
parish  officers  of  Alkington.  The  appeal  against  the  order  is 
given  to  **  any  person  interested.'*  If  it  be  sufficient  to  serve 
the  description  of  boundaries  upon  the  churchwarden  of  any  one 
of  these  districts,  it  might  be  given  to  a  party  whose  district  was 
not  affected  by  the  proceeding,  and  who,  therefore,  had  no  interest 
in  communicating  the  notice ;  or  even  to  a  party  interested  in 
withholding  it. 

(LiTTLEDALE,  J.  I  The  Act,  in  prescribing  the  notice,  seems 
not  to  contemplate  any  particular  description  of  interest  in  the 
parties  who  are  to  be  served;  but  to  regard  them  merely  as 
public  officers.  The  interests  contemplated  seem  to  be  those 
which  commoners  and  others  may  have  in  the  lands  themselves.) 

(1)  2  East,  168.  (H),  pi.  5. 

(2)  16  East,  228.  (4)  5  B.  &  Ad.  942. 

(3)  18  Vin.   Abr.   468,   Bemoval, 
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Rex  *The  power  of  appeal  depends  on  the  service  of  notice,  because 
Marsh.  the  time  for  appealing  is  limited  to  fom-  months  next  after 
[  '-no  J       pubUcation  of  the  boundaries. 

As  to  the  objection  that  Seaborne's  year  had  expired.  He  was 
not  rfr  jure  churchwarden,  but  his  successor  was.  Two  persons 
cannot  be  in  of  the  same  office  ;  and  if  a  man  may  execute  the 
office  of  churchwarden  before  he  is  sworn,  as  was  held  in  the 
Anonyvwus  case  in  Ventris  (i),  and  in  Rex  v.  Corfe  Mullen  (2), 
it  is  only  because  he  is  in  of  such  office.  The  canon  is, 
inferentially,  over-ruled  by  the  later  authorities.  Churchwardens 
are  a  lay  corporation,  existing  independently  of  the  canons, 
by  common  law:  Dawson  v.  Fotvle{z),  Stutter  v.  Frestmi(4), 
Catten  v.  Bar  nick  (5).  Swearing  is  a  proper  sanction  introduced 
by  canon,  but  not  necessary  to  the  lawful  holding  of  the  office. 
The  appointment,  here,  is  **  for  the  year  ensuing.*' 

As  to  the  preliminary  proceedings,  Hex  v.  St.  Mary  in  Bury 
St.  KdmundH(G)y  does  not  shew  that  any  irregularity  in  them 
might  not  have  been  inquired  into  at  the  Sessions.  In  that  case 
it  was  not  suggested  that  the  proceedings  of  the  commissioners 
had  not  been  regular. 

Lord  Denman,  Ch.  J. : 

This  is  a  question  of  great  difficulty,  and  important  in  its 
consequences;  and  we  wish  the  case  restated  so  as  to  afford 
us  more  information  as  to  the  appointment  of  these  officers, 
their  oath,  and  the  limits  within  which  they  act. 

[  480  ]  The  Court  directed 

That  the  orders  returned  with  the  writ  of  certiorari  in  this 
prosecution  be  sent  back  to  the  Sessions  to  be  restated,  the  Court 
wishing  to  know, — Whether  any  custom  prevails  as  to  the 
election  of  parochial  officers  within  the  parish  of  Berkeley,  and 
what  is  the  precise  form  of  their  appointment,  and  the  form  of 
the  oath  of  office  taken  by  them ;  and  also  whether  any  of  the 
officers  act  out  of  the  tithings  for  which  they  are  respectively 

(1)  1  Ventr.  267.  (4)  1  Str.  52. 

(2)  1  B.  &  Ad.  211.  (5)  1  Str.  145. 

(3)  llardr.  378.  (G)  23  R.  R.  345  (4  B.  &  Aid.  402). 
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appointed.     In  answer  to  these  inquiries,  the  following  addition         Rkx 
was  (by  consent)  made  to  the  case :  Marsh. 

1.  By  custom  in  the  parish  of  Berkeley  (divided  as  it  is  into 
the  several  tithings  as  mentioned  in  the  case),  there  are  four 
churchwardens,  the  customary  mode  of  electing  whom  is  as 
follows.  A  notice  is  given  in  the  parish  church  that  the  church- 
wardens desire  a  meeting  at  the  vestry  on  Easter  Tuesday  to 
choose  churchwardens  for  the  town  and  tithings  for  the  year 
ensuing.  At  the  meeting  held  in  pursuance  of  such  notice  an 
inhabitant  of  each  tithing  is  separately  proposed  and  nominated 
as  the  new  churchwarden  for  such  tithing.  The  churchwarden 
for  the  tithing  of  Alkington  is  usually  nominated  first  in  order,  and 
afterwards  the  rest  one  after  another.  It  is  customary  for  the 
outgoing  churchwarden  of  each  tithing  to  propose  his  successor  ; 
and  the  person  so  proposed  is  usually  nominated  without  oppo- 
sition ;  but,  in  case  of  opposition,  the  successor  is  nominated 
by  the  majority  of  the  inhabitants,  then  present,  of  the  tithing 
for  which  he  is  to  serve,  in  which  nomination  the  inhabitants 
of  the  other  tithings  nover  interfere.  As  far  as  living  memory 
goes,  each  churchwarden  has  been  an  inhabitant  of  the  tithing 
for  which  he  served. 

2.  After  the  nomination  of  the  churchwardens  as  aforesaid,        [  481  ] 
a  minute  thereof  is  usually  made,  in  the  form  set  out  in  the 

case,  for  presentation  to  the  archdeacon  at  his  annual  visitation. 
No  other  minute  or  appointment  is  made  or  delivered  to  any 
of  the  churchwardens. 

3.  They  are  all  sworn  in  together  at  the  archdeacon's  visitation. 
The  oath  administered  is  in  the  following  form :  ''  You  and  each 
of  you  shall  swear  truly  and  faithfully  to  execute  the  office  of 
churchwarden  within  your  parish,  and  according  to  the  best 
of  your  skill  and  knowledge  present  such  things  and  persons 
as  to  your  knowledge  are  presentable  by  the  laws  ecclesiastical 
of  this  realm,  so  help  you  God  and  the  contents  of  this  book." 

4.  No  churchwarden  ever  acts  out  of  the  tithing  for  which  he 
is  appointed,  except  the  signing  the  presentments  annually  made 
to  the  archdeacon  of  the  state  of  repair  of  the  church  and  other 
presentable  matters,  which  are  signed  by  all  four  churchwardens, 
can  be  so  considered.    There  is  no  church  rate  made  for  the 

31—2 
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Bex  tithing  of  the  town  of  Berkeley ;  but  the  church  is  repaired  by 
Marsh.  rate  out  of  the  other  tithings.  When  a  sum  of  money  is  required 
for  other  expenses  towards  which  the  church-rate  is  applicable, 
the  parish  clerk,  who  is  also  vestry  clerk,  divides  the  amount 
required  into  three  equal  parts,  and  makes  a  separate  rate  for 
each  of  the  three  other  tithings  for  one  third,  although  the 
extent  and  value  of  such  tithings  are  not  equal.  Such  rate  is 
allowed  by  the  inhabitants  of  each  of  such  tithings  in  vestry. 
The  rate,  when  collected,  is  paid  to  the  vestry  clerk,  who  keeps 
separate  accounts  for  each  of  the  churchwardens  of  such  tithings, 
and  such  accounts  are  allowed  by  the  inhabitants  of  each  of 
such  tithings. 
[  482  ]  The  case  was  further  argued  in  this  Term  (i). 

Sir  J.  Campbell,  Attorney-General,  and  Greaves,  in  support 
of  the  order  of  Sessions.  *     *     * 

[  483  ]  W.  J.  Alexander  and  Cripps,  contra.     *     *     * 

Cur,  adv.  vult. 

[  485  ]       Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

The  question  in  this  case  has  arisen  out  of  the  ascertainment 
of  boundaries  between  certain  parts  of  the  parish  of  Berkeley  in 
the  county  of  Gloucester  and  the  parish  of  Leonard  Stanley  in 
the  same  county,  under  the  third  section  of  41  Geo.  III.  c.  109 
(the  General  Inclosure  Act),  by  a  commissioner  acting  under  it, 
and  an  Act  of  11  Geo.  IV.  for  the  inclosure  of  the  parish  of 
Leonard  Stanley.  And  it  seems  to  us  that  the  difficulty,  which 
has  arisen,  is  not  attributable  to  any  error  or  misconduct  of  that 
commissioner,  but  to  the  imperfection  and  confusion  of  the 
General  Inclosure  Act  itself. 

It   certainly   would    seem    probable   that    the   settlement   of 

boundaries  would  be  equally  useful  and  necessary  in  the  case 

of  an  inclosure  taking  place  in  or  adjoining  to  parishes  divided 

into  many  districts,  as  where  a  parish  consists  of  one  undivided 

district.     And,  accordingly,  the  earlier  part  of  the  third  section 

recites,  that  disputes  may  arise  respecting   the   boundaries  of 

(1)  June  4th.  Before  Lord  Denman,  Ch.  J.,  Littledale,  Ptttteaon,  and 
Williams,  JJ. 
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"parishes,  manors,  hamlets,  or  districts,"  about  to  be  divided         Rbx 
and  inclosed;   and,  for  preventing  or  adjusting  those  disputes,       marsh. 
the  commissioner,  under  the  powers   thereby  conferred   upon 
him,  is  to  settle  the  boundaries.     Previously,  however,  to  his 
executing  this  duty,  he  is  to  give  several  very  formal  and  public 
notices,  to  attract  and  ensure  attention  to  the  manner  of  his 
performance  of  it.     Subsequently  to  the  commissioner's  settling 
the   boundaries  he  is  required  by  the  Act* to  give  a  notice  to 
*"  one  of  the  churchwardens  or  overseers  of   the  poor  of  the       [  ♦486  ] 
respective   parishes,"   omitting    entirely  any   mention    of    the 
officers   of  districts;    and  out  of  this   omission   the   question 
before  us  has  arisen. 

In  the  parish  of  Berkeley  above  mentioned,  there  are  four 
districts  called  tithings,  which  districts,  according  to  the  state- 
ment in  the  case,  have,  so  far  back  as  memory  goes,  each 
nominated  a  separate  churchwarden,  who,  after  his  appointment, 
uniformly  acts  within  and  for  his  own  district,  "except  the 
signing  the  presentments  annually  made  to  the  archdeacon  of 
the  state  of  repair  of  the  church  and  other  presentable  matters, 
which  are  signed  by  all  four  churchwardens."  They  are  also 
sworn  to  execute  the  office  of  churchwarden  "within  their 
parish."  An  inclosure  having  taken  place  within  the  adjoining 
parish  of  Leonard  Stanley,  the  commissioners  for  settling 
boundaries  had  adjusted  them  between  that  parish  and  the 
adjoining  part  of  the  parish  of  Berkeley  which  lay  in  the  tithing 
of  Alkington,  and,  in  so  doing,  had  fixed  certain  lands,  of  which 
the  defendant  is  occupier,  to  be  in  the  parish  of  Leonard  Stanley. 
And  the  single  question  is,  whether  the  act  of  the  commis- 
sioner was  invalid ;  in  which  case  the  lands  would  remain  in 
Alkington,  and  the  defendant  would  be  properly  rated  for  them  ; 
otherwise  not. 

The  Sessions,  properly  as  we  think,  refused  to  hear  evidence 
as  to  the  giving  or  omitting  the  preliminary  notices,  and 
reserved  for  us  the  question,  whether  a  notice  served  upon  one 
Seaborne,  who  had  been  appointed  churchwarden  for  the  tithing 
of  Berkeley,  was  a  service  upon  a  churchwarden  of  the  parish 
of  Berkeley. 

It  is  said  that  there  is  no  such  person  as  a  churchwarden  of 
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Rex  the  parish  of  Berkeley;  and,  if  that  be  said  *truly,  it  follows 
Maesh.  that  it  was  impossible  for  the  commissioner  to  comply,  literally, 
[  '^ST  ]  with  the  provisions  of  the  statute :  for  it  has  been  already  noticed 
that  no  officer  of  a  district  is  therein  mentioned;  and  yet  it 
cannot,  we  presume,  be  doubted  but  that  the  case  was  clearly 
within  the  contemplation  and  objects  of  the  statute.  It  has 
been  urged,  in  furtherance  of  the  objection,  that  the  commis- 
sioner should  have  served  a  notice  upon  an  officer  of  each 
tithing,  or,  at  least,  upon  that  of  Alkington.  If  he  had  adopted 
either  course,  we  are  by  no  means  sure  that  he  would  not  have 
been  met  by  an  objection,  exactly  the  converse  of  this,  that,  by 
law,  no  such  officer  as  a  churchwarden  of  a  portion  of  a  parish 
can  exist. 

Placed,  therefore,  as  the  commissioner  certainly  was,  in  a 
difficulty,  in  a  case  too  where  he  was,  as  certainly,  meant  to 
act,  we  think  that  we  should  see  very  clear  and  convincing 
reasons  for  considering  his  act  invalid,  before  we  arrive  at  that 
conclusion.  And  in  the  result  we  are  not  so  satisfied.  Generally 
speaking,  the  churchwarden  is  peculiarly,  and  emphatically,  a 
parish  officer.  The  nomination  may  be  (not  unusually  is)  by 
a  portion  of,  or  even  by  a  person  in,  the  parish ;  but  the  officer 
is  not  thereby  affected.  He  is  still  of,  and  for,  the  parish.  We 
think  that  this  may  be  considered  as  a  somewhat  unusual  case, 
of  separate  appointment,  and  separate  acting,  without  affecting 
the  proper  and  legal  character  of  churchwarden.  It  may  have 
been  an  arrangement  for  some  purpose  of  real  or  supposed 
convenience.  They  are  sworn  in  as  for  the  parish ;  the  acts, 
before  particularly  alluded  to,  are  for  the  parish;  the  general 
and  undoubted  character  of  the  office  is  for  the  parish.  Upon 
[  •488  ]  the  whole,  we  are  of  opinion  that  the  ascertainment  *of  boun- 
dary by  the  commissioner  was,  under  these  circumstances,  well 
performed,  and  that  the  defendant  was  improperly  rated  in 
Alkington.     The  order  of  Sessions  must  therefore  be  quashed. 

Order  of  Sessions  quashed. 
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MAETIN  /'.  STRONG,  Clerk  (l).  i88«. 
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(N.  S.)  K.  B.  480  [  633  ] 

Words  spoken  by  a  subscriber  to  a  charity  in  answer  to  inquiries  by 
another  subscriber,  respecting  the  conduct  of  a  medical  man  in  his 
attendance  upon  the  objects  of  the  charity,  are  not,  merely  on  account 
of  those  circumstances,  a  privileged  communication. 

Case  fol*  slander.  The  declaration  stated  that  the  plaintiff 
had  been  retained  by  Joseph  Woollen,  a  man-midwife  at  Pains- 
wick,  in  his  service  and  employment  *as  such  man-midwife,  and  [  'sso  ] 
that  J.  W.,  but  for  the  committing  &c.,  would  have  retained  him 
in  his  service,  and  would  have  given  him  a  certificate  of  good 
and  moral  conduct  at  any  time  when  he  should  have  quitted 
that  service;  that,  before  the  committing  &c.,  there  was  a 
charitable  society  at  P.  for  the  relief  of  poor  women,  inhabitants 
of  P.,  during  their  pregnancy  ;  that  J.  W.  was  man-midwife  to 
the  society,  and  the  plaintiff  from  time  to  time  attended  the 
patients,  as  assistant  to  J.  W. ;  that  the  defendant,  wishing  it  to 
be  believed  that  the  plaintiff  had  conducted  himself  unchastely 
and  immorally  towards  the  patients,  in  a  conversation  between  the 
defendant  and  one  Mrs.  Hicks,  concerning  the  plaintiff,  and  his 
conduct  in  his  attendance,  falsely,  &c.,  spoke  and  published  &c. 
(with  inuendoes  as  to  persons),  **  I  am  quite  satisfied  with  his 
professional  skill :  but  I  can  assure  you  the  poor  women  are 
quite  terrified  at  the  thought  of  having  him;  and  one  poor 
woman  said  she  quite  shuddered  at  his  name  being  mentioned;" 
and  the  defendant,  being  asked  by  Mrs.  H.  what  the  plaintiff 
had  done,  falsely,  &c.,  answered,  **  it  is  too  bad  to  mention  ;  *'  by 
which  ihe  defendant  meant  that  the  plaintiff  had  been  guilty 
of  improper  and  immoral  conduct  in  his  attendance.  Other  words 
to  the  same  effect  were  charged ;  and  special  damage  was  alleged, 
that  J.  W.  had  refused  to  retain  the  plaintiff  in  his  service,  and 
to  give  him  a  certificate  of  his  good  and  moral  conduct  at  his 
quitting ;  whereby  the  defendant  was  prevented  from  applying 
to  the  Court  of  Examiners  of  the  Apothecaries'  Company  to 
be  admitted  to  an  examination  for  the  purpose  of  obtaining  a 
certificate  to  practise  as  an  apothecary. 

(1)  Explained  and  diet,  in  Kine  v.  Snvell  (1838)  3  M.  &  W.  297, 
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Martin  Plea,  Not  guilty  (with  other  pleas  not  material  here). 

Strong.  On  the  trial  before  Littledale,  J.,  at  the  last  Gloucestershire 

[  ^37  ]  Assizes,  it  appears  that  a  meeting  of  the  subscribers  to  the  institu- 
tion had  been  held  for  the  purpose  of  determining  whether  Mr. 
Woollen  should  continue  to  be  the  sole  accoucheur  to  the  objects 
of  the  charity ;  that  the  defendant,  who  was  a  subscriber,  was 
chairman  ;  and  that,  either  after  or  before  he  had  left  the  chair, 
Mrs.  Hicks,  a  subscriber,  questioned  the  defendant  fts  to  some 
complaints  which  had  been  made,  during  the  meeting,  against 
the  plaintiff  with  respect  to  his  attendance  upon  the  charity. 
The  defendant  answered,  that  he  did  not  object  to  the  plaintiff's 
professional  character.  Mrs.  H.  then  asked  what  the  objection 
was ;  to  which  the  defendant  replied,  that  it  was  too  bad  to  name, 
and  that  he  could  not  tell  her.  Mrs.  H.  then  said,  "  I  insist 
upon  it :  being  one  of  the  members  of  the  society,  I  have  a  right 
to  know."  Upon  which  the  conversation  took  place,  substantially 
as  set  out  in  the  declaration.  The  learned  Judge  told  the  jury 
that,  supposing  all  which  passed  during  the  meeting  to  be  in 
the  nature  of  a  privileged  communication,  the  meeting  was 
not  necessarily  over  when  the  defendant  left  the  chair :  and  he 
desired  them  to  consider,  whether  the  conversation  was  fairly 
a  part  of  the  proceedings  of  the  meeting.  The  jury  found  for  the 
plaintiff,  damages  lOOZ. 

Sir  W.  W.  Folletty  in  this  Term  (i),  moved  for  a  new 
trial,  on  the  ground  of  misdirection,  and  of  the  verdict  being 
against  evidence ;  and  he  insisted  that  a  communication  made, 
[  'sss  ]  hondjide,  by  one  member  of  the  charity  *to  another,  in  answer  to 
inquiries  by  the  latter  on  matters  relating  to  the  charity,  was 
privileged,  although  not  made  during  a  formal  meeting;  and 
that  the  jury  should  have  been  asked  whether  there  were  any 
circumstances  rebutting  the  presumption  in  favour  of  privilege. 
He  cited  Toogood  v.  Spyring  (2),  Wnght  v.  Woodgate {z),M'Dougall 
V,  Claridge  (4),  Bromage  v.  Prosser  (5). 

(1)  Nov.  4th.    Before  Lord  Den-  (3)  41   R.  R.  788   (2  C.  M.  &  R. 
man,   Ch.   J.,    Patteson,    Wniiams,      573;  Tyr.  &  Gr.  12). 

and  Coleridge,  JJ.  (4)  lb  R.  R.  679  (1  Camp.  267). 

(2)  40   R.  R.  523  (1  C.  M.  &  R.  (5)  28  R.  R.  241  (4  B.  &  C.  247). 
181 ;  4  Tyr.  682). 
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(Lord   Dbnman,  Ch.  J.:     You   set  up  a  very  large  claim  of      Martin 

privilege ;   there  may  be  a  thousand  subscribers  to  a  London      stbong. 

charity.) 

Cur.  culv.  vuU. 

On  this  day,  Lord  Denman,  Ch,  J.,  after  adverting  to  another 

objection  to  the  learned  Judge's  charge  (not  mentioned  above,) 

and  stating  that  it  was  founded  on  a  misapprehension  of  what 

his  Lordship  had  said  to  the  jury,  added,  It  is  also  said  that 

the  parties  had  a  right  to  ent^r  into  the  discussion  simply  as 

subscribers  to  the  charity.     We  do  not  accede  to  that :  such  a 

claim  of  privilege  is  too  large. 

Ride  refused. 


BEX  V.  JOULE.  i«36. 

(5  Adol.  &  Ellis,  639—540  ;  8.  C.  nom.  Rex  v.  Joul  I  N.  &  P.  28 ;  2  H.  &  W.         ^^HIlI' 
375 ;  5  Dowl.  P.  C.  435.)  [  639  ] 

A  defendant,  applying  to  remove  an  indictment  from  Sessions  by 
ctrtufrariy  on  account  of  the  probability  that  difficult  points  of  law  will 
arise,  must  state  in  his  affidavit  specific  grounds  on  which  legal  difficulties 
will  occur ;  it  is  not  sufficient  to  shew  that  the  obstruction  complained 
of  by  the  indictment  consists  of  buildings  of  great  value,  which  have 
stood  thirty  or  forty  years. 

This  was  an  indictment  for  obstructing  a  common  King's 
highway.  The  bill  was  found  at  the  last  Quarter  Sessions  for 
Salford. 

Wightman  for  the  defendant  now  moved  for  a  certiorari^  on 
an  affidavit  in  which  it  was  stated  that  the  place  in  question 
had  been  long  used  by  the  defendant  as  a  yard  to  his  brewery, 
and  that  there  was  erected  over  part  of  it  a  building  of  the 
defendant,  which  had  been  built  for  thirty  or  forty  years,  and 
the  enjoyment  of  which  was  very  important  to  him  ;  that,  on  the 
trial,  the  question  would  be  whether  the  alleged  highway  were 
such;  that  the  indictment  was  preferred  at  the  instance  of 
commissioners  of  police,  acting  for  the  township  of  Salford,  and 
the  surveyors  of  the  highways,  all  residing  in  the  neighbourhood 
of  the  place  where  the  trial  would  be  had,  and  of  the  alleged 
obstruction;  that  the  deponent  believed  that  their  influence 
would  prejudice  the  case  if  it  were  tried  at  the  Quarter  Sessions  ; 
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Ukx  and  that  he  **  is  advised  and  believes  that  it  will  be  proper,  as 
.louLK.  ^^^^^  ^^  account  of  the  value  of  the  object  of  the  indictment,  as 
of  the  questions  of  matter  of  fact  and  points  of  law  which  maj' 
arise,  to  have  the  same  indictment  tried  by  a  special  jury." 
JVightman  now  urged  that  the  aflSdavit  shewed  grounds  for  the 
removal,  especially  as  it  suggested  that  there  would  be  points  of 
law  to  be  determined. 

(Williams,  J. :  What  points  do  you  suggest  as  likely  to  arise  ?) 

It  is  not  necessary  to  specify  them  on  such  an  application ;  but 
[  •«40  ]       it  is   clear  that   *a  question   of  non-user   may,  and   probably 
must,  arise. 

(Patteson,  J. :  It  will  be  a  mere  question  of  fact,  highway 
or  not.) 

That  will  probably  raise  difficult  questions,  whether  the  public 
rights  (if  any)  have  been  affected  by  non-user.  This  is  practicallj' 
a  trial  of  ejectment  for  property  of  great  value. 

Patteson,  J.  (i) : 

You  must  shew  specific  grounds  upon  which  legal  difficulties 
will  arise.  The  practice  of  allowing  removals  has  perhaps  been 
too  lax. 

Williams  and  Coleridge,  JJ.  concurred. 

Rtde  refused. 


i«»6.  DOE  D.  STILWELL  v.  MELLEESH. 

jVor.  8. 
(5  Adol.  &  EUis,  540-542;  S.  C.  1  N.  &  P.  30;  2  H.  &  W.  341  :  6  L.  T. 

[  540  ]  (N.  S.)  K.  B.  41.) 

A  surrender  of  copyhold  lands  in  the  manor  of  F.  was  proved  to  have 
been  taken  by  S.,  who  stated  that  he  held  the  office  of  clerk  of  the  Castlt* 
of  F.,  which  was  in  the  manor,  by  patent  from  the  lord ;  that  there  was 
a  custom  for  him  to  take  surrenders ;  that  the  steward  also  took  them* 
and  that  he,  S.,  had  a  concurrent  jurisdiction  with  the  steward.  The 
patent  contained  no  authority  to  that  effect:  Held,  evidence  for  a  jury 
that  S.  was  entitled  by  custom  to  take  the  surrender. 

Ejectment  for  copyhold  premises  in   Surrey.     On  the  trial 
before  Lord  Abinger,  C.  B.,  at  the  last  Guildford  Assizes,  it 
(1)  Lord  Denman,  Ch.  J.  was  absent. 
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became  necessary  for  the  plaintiff  to  prove  that  a  surrender  had       Doe  d. 
been  taken  of  the  premises  at  the  copyhold  Court  of  the  manor  V. 

of  Famham,  in  which  manor  the  premises  were  situate.  It  m«^i-"«sh. 
appeared  that  the  surrender  was  taken  by  a  person  named 
Shotter,  who  described  himself  as  clerk  of  the  Castle  of  Famham, 
which  is  within  the  manor,  and  said  that  he  derived  his  authority 
from  the  Bishop  of  Winchester,  *the  lord  of  the  manor.  He  [  *''^^  1 
produced  a  patent,  dated  1796,  but  which  did  not  authorise 
him  to  take  surrenders.  He  added,  that  there  was  a  custom 
for  him  to  take  surrenders ;  that  the  steward  of  the  manor 
also  took  them,  but  that  the  witness  had  a  concurrent  juris- 
diction ;  and  that  the  admittances  were  taken  by  the  steward, 
who  kept  them,  and  from  time  to  time  sent  the  witness  a 
copy  of  them.  It  was  objected  that  this  was  not  evidence  of 
a  valid  surrender;  but  the  Lord  Chief  Baron  said  that,  with 
a  custom,  such  a  surrender  was  sufficient ;  and  the  plaintiff  had 
a  verdict. 

Wordsicorth  now  moved  for  a  rule  to  shew  cause  why  there 
should  not  be  a  new  trial : 

The  surrender  was  not  formally  taken.  It  does  not  appear 
that  Shotter  was  an  officer  of  the  Court,  or  even  a  member  of 
it.  The  law  recognizes  such  surrenders  only  as  are  taken  by 
the  lord,  or  his  steward,  or  the  deputy-steward.  These,  with  the 
tenants,  constitute  the  whole  Court. 

(Lord  Denman,  Ch.  J. :  They  might  be  taken  bj'  two 
copyholders.) 

For  that  there  must  be  a  custom;  and  so  there  must  for  the 
taking  a  surrender  by  any  one  except  the  lord,  or  his  steward, 
or  deputy-steward.  Here,  the  assertion  of  Shotter,  that  there 
was  a  custom  for  him  to  take  them,  could  import  only  that 
he  himself  had  been  in  the  habit  of  taking  them,  which  is 
the  very  practice,  the  legality  of  which  is  in  question.  The 
cases  are  collected  in  1  Scriven  on  Copyholds,  153,  Part  I. 
ch.  4  (ed.  3rd).  There  is  no  authority  for  holding  such  a  custom 
good ;  and  the  custom  in  point  of  fact  is  not  established  by 
legal  proof. 
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Mkllersh 
[  »-l2  ] 


Doe  d.       Lord  Denman,  Ch.  J. : 
Stilwell 

Here  is  a  person  holding  an  office  connected  with  the  manor, 

who  states  that  there  is  a  custom  for  him  to  take  surrenders.     I 

know  no  rule  of  law  contrary  to  such  a  custom  ;  and  there  was 

evidence  for  the  jury  of  its  existence. 

Pattbson,  J.  : 

He  is  a  sort  of  deputy-steward  for  this  purpose. 

Williams  and  Coleridge,  JJ.  concurred. 

Rule  refused. 


1836.  GILBAKT  AND  Another  v.  DALE. 

Kitv,  8. 
(5  Adol.  &  ElHs.  543—547 ;  S.  C.  1  N.  &  P.  22 ;  2  H.  &  W.  383 ;  6  L.  J. 

[  543  ]  (N.  S.)  K.  B.  3.) 

In  an  action  by  the  consignor  of  goods  against  the  proprietor  of  a 
general  booking-office  for  the  transmission  of  parcels  by  coach,  &c., 
charging  negligence,  whereby  consignor  lost  his  goods,  it  is  not  sufficient 
to  prove  that  they  never  reached  their  destination  or  were  accounted  for. 
The  office-keeper's  duty  is  to  deliver  to  a  carrier ;  and  some  evidence  must 
be  given,  shewing  specifically  a  breach  of  that  duty. 

A  tradesman,  having  made  up  goods  by  order,  delivered  them  at  a 
booking-office,  with  the  customer's  address,  and  booked  them,  to  be 
forwarded  to  him,  not  specifying  any  particular  conveyance,  and  no 
particular  mode  of  transmission  having  been  pointed  out  by  the  customer. 
Quctrey  whether  the  consignor  could  maintain  an  action  against  the 
office- keeper  for  a  negligent  loss  of  the  goods  while  under  his  charge? 

Assumpsit.  The  declaration  stated  that  defendant,  before  and 
at  the  time  of  the  making  of  his  promise,  &c.,  was  possessed  of  a 
certain  booking-office,  for  the  booking  and  receiving  and  taking  care 
of  boxes  and  parcels,  in  order  that  the  same  might  be  forwarded 
to  the  several  persons  to  whom  the  same  might  respectively  be 
directed ;  and,  defendant,  being  so  possessed  &c.,  the  plaintiffs 
heretofore,  to  wit  5th  June,  1888,  at  the  special  instance  and 
request  of  defendant,  delivered  to  said  defendant,  so  being  pos- 
sessed &c.,  a  certain  box  of  said  plaintiffs  of  great  value,  to  wit 
&c.,  and  containing  divers  goods  and  chattels,  to  wit  &c.,  of  said 
plaintiffs  of  great  value,  to  wit  &c.,  to  be  by  him,  the  said  defen- 
dant, taken  care  of,  in  order  that  the  same  might  be  forwarded  to 
a  certain  person  to  whom  the  same  was  then  directed,  to  ^it,  to  one 
Thomas  Jeffries,  Esquire,  Cott  Moor,  near  Pembridge,  South  Wales ; 
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and,  in  consideration  thereof,  and  of  certain  reward  to  said  defen-  Gilbabt 
dant  in  that  behalf,  then  paid  by  said  plaintiffs  to  said  defendant,  dale. 
he,  the  said  defendant,  being  so  possessed  of  the  said  booking-office 
as  aforesaid,  undertook  See.  to  take  care  of  the  said  box,  and  of 
the  goods  and  chattels  therein,  in  order  that  the  same  might  be  for- 
warded to  the  person  to  whom  the  same  was  then  directed,  to  wit 
to  &e. ;  and,  although  said  defendant,  as  such  possessor  of  the  said 
booking-office  as  aforesaid,  then  had  and  received  the  said  box, 
and  said  goods  and  *chattels  therein  for  the  purpose  aforesaid,  yet  [  •544  ] 
defendant,  not  regarding  his  duty  in  that  behalf,  nor  his  said 
promise  t&c,  but  contriving  &c.,  hath  not  taken  care  of  the  said 
box,  or  of  the  goods  and  chattels  therein,  in  order  that  the  same 
might  be  forwarded  as  aforesaid  ;  but,  on  the  contrary,  defendant, 
being  so  possessed  of  the  said  booking-office  as  aforesaid,  so  care- 
lessly and  negligently  behaved  and  conducted  himself  with  respect 
to  the  said  box,  and  the  goods  and  chattels  therein,  that,  by  and 
through  the  mere  carelessness,  negligence,  and  improper  conduct 
of  defendant  in  this  behalf,  the  said  box  and  goods  were  lost  to 
the  plaintiffs,  &c.  Pleas.  1.  Non  assumpsit.  2.  That  defendant 
did  take  care  of  the  box  and  goods,  and  that  the  same  were  not 
by  the  carelessness  &c.  of  defendant  lost  to  plaintiffs  in  manner 
and  form  &c. :  conclusion  to  the  country. 

On  the  trial  before  Lord  Denman,  Gh.  J.,  at  the  sittings  in 
Middlesex  after  last  Trinity  Term,  it  appeared  that  the  defendant 
was  the  proprietor  of  a  general  booking-office  (at  the  Gloucester 
coffeehouse,  Piccadilly)  ;  and  that  the  plaintiffs,  who  were  tailors, 
left  at  the  defendant's  office,  and  paid  twopence  for  booking,  a  box 
of  clothes  made  by  them  for  a  customer,  and  addressed  to  him  as 
stated  in  the  declaration.  No  direction  was  given  as  to  any 
particular  conveyance  ;  and  it  did  not  appear  that  any  desire  had 
been  expressed  on  the  subject  by  the  consignee.  The  box  never 
reached  its  destination  or  was  accounted  for.  Upon  this  evidence 
it  was  objected  :  first,  that  the  action  ought  to  have  been  brought 
by  the  consignee  (Dutton  v.  Solomonson  (i),  notes  to  Wilbraham 
V.  Snow  (2) )  ;  secondly,  that  *it  appeared  to  have  been  the  [  *oi5  ] 
defendant's  duty  not  to  carry,  but  to  deliver  to  a  carrier,  and 

(1)  7  R.  R.  883  (3  Bos.  &  P.  582).  (2)  2  Wms.  Saund.  47  k,  note  (1), 

and  note  [u],  dth  ed. 
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GiLBABT      that  the  non-arrival  of  the  goods  at  their  destination  did  not 

Dale.        prove  a  breach   of  that  duty:    Nenborn  v.  J««f(i),   Upston   v. 

Slark  (2).      The  Lord  Chief  Justice  directed  a  nonsuit  on  the 

points  taken,  and  refused  the  plaintiffs'  counsel  leave  to  move  to 

enter  a  verdict. 

Piatt  now  moved  for  a  new  trial : 

First,  under  the  new  rules  of  pleading,  the  property  in  the 
goods  was  not  put  in  issue  by  the  plea  of  non  aasunqysit. 

(Coleridge,  J. :  Is  not  the  delivery  of  a  box  **  of  the 
plaintiffs  ''  one  of  "  the  matters  of  fact  from  which  the  contract 
or  promise  alleged  may  be  implied  by  law  ?  "  (3). 

Patteson,  J. :  If  the  defence  is,  that  the  contract  was  not  a 
contract  with  the  plaintiffs,  that  is  clearly  raised  by  the  plea  of 
non  assumpsit. 

Lord  Denman,  Ch.  J. :  If  that  defence  is  proved,  the  contract 
was  not  made  modo  ac  forma  as  alleged.) 

Secondly,  the  property  was  in  the  plaintiffs  originally,  and  was 
not  out  of  them,  according  to  the  authorities  cited  on  the  trial, 
•  until  there  had  been  a  delivery  to  a  carrier.     Here  they  were 

merely  deposited  for  the  purpose  of  being  so  delivered.  There 
had  been  no  such  acceptance  of  them  by  the  consignee,  as  would 
have  been  required  by  stat.  29  Car.  II.  c.  8,  s.  17  (4) :  Hanson  v. 
Annitage  (6).  In  Davis  v.  James  (6)  and  Moore  v.  Wilson  (7), 
[  ♦646  ]       the  carrier's  contract  was  held  *to  be  with  the  consignor. 

(Lord  Denman,  Ch.  J. :  No  doubt  that  may  be  so,  under 
some  circumstances.  In  Moore  v.  Wilson  a  contract  with  the 
consignor  must  have  been  proved.) 

(1)2  Car.  &  P.  76.  (6)  5  Burr.  2680. 

(2)  2  Car.  &  P.  598.  (7)  1  R.  E.  347  (1  T.  R.  659).    See 

(3)  Reg.  Gen.  Hil.  4  Will.  IV.  the  remarks  on  these  cases  in  Dawes 
Pleadings  in  particular  actions,  I.  v.  I'ed',  4  R.  R.  675  (8  T.  R.  330) ; 
Assumpsit,  1 ;  5  B.  &  Ad.  vii.  Long  on  Sales  of  Personal  Property, 

(4)  Repealed  ;  see  now  Sale  of  ch.  vii.  p.  168.  And  see  the  cases 
Goods  Act,  1893,  s.  4.  collected  in  a  note  to  ( 'ogg$  v.  Htrnard, 

(5)  24  R.  R.  478  (5  B.  &  Aid.  657).  in  Smith's  Leading  Cases,  103. 
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Thirdly,  the  plaintififs  made  a  sufficient  2>t'iffi(i  facie  case  against      Gilbabt 
the  defendant  by  proving  that  the  box  never  arrived.    In  the  case        da'^le. 
of  a  carrier  that  would  have  been  clear :  Griffiths  v.  Lee  (i) :  and 
it  cannot  be  said,  here,  that  the  plaintiffs  ought  to  have  sued  the 
carrier ;  for  it  was  not  within  their  knowledge  who  the  carrier 
was,  if  the  goods  were  entrusted  to  one. 

Pattbson,  J. : 

It  is  unnecessary  to  give  any  opinion  on  the  point  as  to  the 
consignor's  title  to  sue,  because  the  nonsuit  was  clearly  right  on 
the  second  ground  of  objection.  Was  there  any  evidence  to  sus- 
tain the  charge  of  negligence  against  this  defendant  ?  Let  us  look 
at  the  contract.  The  defendant  was  not  a  carrier,  but  keeper  of 
a  booking  office.  His  contract  was,  to  take  care  of  the  box,  that 
it  might  be  forwarded,  that  is,  that  it  might  be  delivered  to  some 
carrier,  to  be  conveyed  to  its  destination.  To  shew  a  breach  of 
that  undertaking  by  the  defendant,  it  should  have  been  proved  by 
direct  evidence  that  the  box  was  taken  away  while  in  the  booking- 
office,  and  lost,  or  that  it  was  never  delivered  to  any  carrier.  No 
such  evidence  was  given.  All  the  proof  was,  that  it  did  not  arrive 
at  its  destination :  but,  in  this  case,  non-delivery  to  the  consignee 
was  not  sufficient.  The  decision  in  Grijiths  v.  Lee  (i),  is  correct, 
as  applied  to  the  case  of  a  carrier,  but  not  to  that  of  a  book- 
keeper. The  default  to  be  *proved  against  him  was,  non-delivery  [  *^^7  ] 
of  the  goods  to  a  carrier. 

Williams,  J. : 

I  am  of  the  same  opinion.  A  carrier  must  discharge  himself 
of  his  contract  by  delivering  the  goods  to  the  consignee. 
Here  the  contract  was,  to  deliver  them  to  a  carrier ;  and  the 
evidence  leaves  it  undecided,  whether  the  goods  were  lost  in  the 
defendant's  hands,  or  were  delivered  to  a  carrier  and  lost  by 
him.  There  is,  therefore,  no  sufficient  proof  of  negligence  in  the 
defendant. 

Coleridge,  J. : 

In  the  case  of  a  carrier,  the  law  presumes  that  he  will  do  his 
duty ;  and  a  plaintiff,  who  charges  him  with  the  breach  of  it,  must 

(1)  ICar.  &P.  110. 
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GiLBAKT  give  some  evidence  of  non-performance.  The  fact,  that  the  goods 
Da  le.  have  not  reached  the  consignee,  is  such  evidence  against  the  carrier, 
and  calls  upon  him  to  discharge  himself  by  other  proof.  So  in  the 
case  of  the  keeper  of  a  booking-oflSce  ;  to  call  on  him  for  an  answer 
to  such  a  charge  as  the  present,  some  evidence  must  be  given  of 
the  non-performance  of  his  undertaking:  but  that  is  not  done 
by  merely  shewing  non-delivery  of  the  goods  to  the  consignee. 
Suppose  goods  were  left  with  a  carrier  to  be  taken  by  him  to 
York,  and  from  thence  forwarded  to  Edinburgh,  would  it  be 
sufficient,  in  an  action  against  him  for  negligence,  to  shew  that 
the  goods  did  not  reach  Edinburgh  ? 

Lord  Denman,  Ch.  J.  concurred. 

Rule  refused  (i). 


1836.        EEX  V.  The   LORD  of  the  MANOR  of   HEXHAM, 
AND  HIS  Steward. 

[  559  ]         ^-  ^^^j   ^  g^.g  559_563 ;  S.  C.  1  N.  &  P.  53;  2  H.  &  W.  396;  6  L.  J. 

(N.  S.)  K.  B.  33.) 

Where  two  adverse  parties  claim  title,  as  devisees,  to  the  same  copy- 
hold tenement,  the  steward  may  admit  both,  and,  proper  grounds  being 
shewn,  this  Com-t  will  i-equire  him  by  mandamus  so  to  do. 

A  RULE  nisi  was  obtained,  in  a  former  Term,  for  a  mandamus 
calling  upon  Thomas  Wentworth  Beaumont,  Esq.,  the  lord  of 
the  manor  of  Hexham,  and  James  Losh,  Esq.,  his  steward  of 
the  said  manor,  to  admit  Richard  Errington  to  certain  copy- 
hold premises  within  and  parcel  of  the  said  manor,  as  the  right 
heir  of  Elizabeth  Armstrong  deceased,  the  late  tenant  thereof, 
according  to  the  custom  of  the  said  manor. 

By  the  affidavits  for  and  against  the  rule,  the  following  facts 
appeared.  Elizabeth  Armstrong,  being  seised  of  the  premises 
in  fee,  according  to  the  custom  of  the  manor,  surrendered  to  the 
use  of  her  will,  which  will  she  afterwards  made  (April  3rd,  1770), 
and  died.  The  material  devises  were,  to  trustees  (who  were 
appointed  executors)  for  a  term  of  ninety-nine  years,  to  cease 
when  the  trusts  should  have  been  discharged;  and,  from  and 
after  the  determination  of  such  term,  to  Thomas  Scott  for  life ; 

(1)  See  Syms  v.  Chaplin,  p.  52*3,  upon  the  present,  was  decided  before 
j)08t.    That  case,  so  far  as  it  bears      it,  November  2nd. 


VOL.  XLiv.l      1830.     K.  B.     5  AD.  &  EL.  559—561.  497 

remainder  to  trustees  to  preserve  &c. ;  remainder  to  the  first  and  Rex 
every  other  the  son  and  sons  of  the  body  of  T.  S.  successively  the  lord  op 
in  tail  male  ;  remainder  to  William  Scott  for  life ;  remainder  to  op  hmham 
trustees  to  preserve  &c. ;  remainder  to  the  first  and  other  sons 
of  the  body  of  W.  S.  successively  in  tail  mail,  in  the  same 
manner  as  to  the  sons  of  Thomas  Scott ;  remainders  over  (which 
failed) ;  remainder  to  the  right  heirs  of  the  testatrix  for  ever. 
William  Scott  (who  afterwards  took  the  name  of  *Ord,  in  obedi-  [  *''Co  ] 
ence  to  the  will),  became  seised  by  virtue  of  the  devise  to  him, 
and  was  admitted  tenant.  He  surrendered  to  the  use  of  his  will, 
which  will  he  made  (dated  December  24th,  1824),  and  thereby 
devised  the  premises  in  question  to  his  wife  Elizabeth  for  her 
life,  remainder  to  his  nieces,  Barbara  Poole  and  Elizabeth  Poole, 
in  fee,  as  tenants  in  common.  He  outlived  his  wife,  and  died, 
November  5th,  1832,  without  issue,  leaving  his  said  nieces  him 
surviving.  The  nieces  thereupon  claimed  title  to  the  premises, 
as  devisees  in  fee  of  William  Ord.  The  present  applicant, 
Eichard  Errington,  alleged  that,  on  the  death  of  William  Ord 
without  issue,  he  became  entitled  as  the  right  heir  of  Elizabeth 
Armstrong,  and  that  the  devise  by  Ord  to  his  nieces  could 
not  operate,  for  that  he  took  only  a  life  estate  under  Elizabeth 
Armstrong's  will. 

At  a  Court  holden  for  the  manor,  June  20th,  1835,  Richard 
Errington  and  Barbara  and  Elizabeth  Poole  made  their  respec- 
tive claims  to  admittance,  whereupon  a  jury  of  the  homage  was 
sworn,  and  Errington  adduced  evidence  of  his  being  the  heir  of 
Elizabeth  Armstrong.  The  nieces  put  in  the  will  of  W.  Ord, 
and  proved  the  execution.  The  steward  in  his  afiidavit,  made 
in  answer  to  the  present  rule,  stated  that  the  proof  offered  by 
Errington  was  not,  in  his  opinion,  conclusive ;  that  it  appeared 
by  the  court-rolls  that  W.  Ord  was  not  admitted  as  tenant  for 
life  merely,  but  pursuant  to  such  limitations,  and  with  such 
remainders  over,  as  were  contained  in  Elizabeth  Armstrong's 
will  (which  was  annexed  to  the  affidavits  in  support  of  the  rule), 
and  that,  at  the  time  of  the  admittance  of  Barbara  and  Elizabeth 
Poole  as  after-mentioned,  W.  Ord  was  the  last  tenant  of  the 
♦premises  in  question  on  the  court-rolls  of  the  manor.  He  [  ♦sei  ] 
also  stated  that  Errington  offered  no  evidence  of  his  being  the 
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Rbx  customary  heir  of  W.  Ord,  the  last  tenant;  and  that  the 
TheiSbdop  deponent's  only  reasons,  save  as  before  set  forth,  for  refusing 
THE  Manor  to  admit  Errington,  were,  that,  at  the  time  of  his  application 
to  be  admitted,  there  was  a  surrender  on  the  rolls  to  the  use 
of  W.  Ord's  will ;  that  W.  Ord  had  devised  the  premises  as 
before-mentioned ;  and  that  Barbara  and  Elizabeth  Poole,  as  his 
devisees,  were,  at  the  time  of  the  said  application,  entitled,  and 
by  their  attorney  claimed,  to  be  admitted  according  to  the  custom 
of  the  manor,  in  preference  to  the  said  R.  Errington.  He 
further  stated  that  lands  in  the  manor  descended  as  in  free  and 
common  socage,  and  that  such  lands  were  not  devisable  without 
surrender  to  the  uses  of  the  will  (except  for  the  benefit  of  certain 
near  relations  and  of  creditors),  until  the  passing  of  stat.  55 
Geo.  III.  c.  192 ;  and  that,  in  the  case  of  a  regular  devise  by 
such  will,  the  devisee  was  admitted. 

Errington  stated  in  his  affidavit  that  the  steward,  at  the  above 
Court  of  June  20th,  on  refusing  to  admit  him,  observed  that  he 
was  in  a  condition  to  prosecute  his  claim  at  law  without  admis- 
sion, which  the  devisees  were  not,  and,  therefore,  it  was  the 
steward's  duty  to  admit  them  ;  but  he  said  that  he  would  direct 
the  jury  to  find  by  their  presentment,  whether  Errington  had 
proved  himself  to  be  one  of  the  heirs  of  Ehzabeth  Armstrong, 
or  not.  The  jury  afterwards  found  that  Errington  was  proved  to 
be  her  heir.  The  admittance  of  Barbara  and  Elizabeth  Poole 
was  postponed  (in  order  that  they  might  produce  the  probate  of 
William  Ord's  will),  and  they  were  admitted,  October  14th,  1835. 

[  562  ]  Bayley  now  shewed  cause : 

It  cannot  be  contended,  after  the  cases  of  Rex  v.  The  Masters, 
cCCf  of  the  Brewers*  Company  (i),  and  Rex  v.  Wilson  (2),  that 
a  party  being  the  heir  to  copyhold  premises  may  not  have 
a  niandamvs  granted  to  admit  him.  But  here  the  party  does 
not  claim  as  the  heir  of  the  last  tenant  on  the  rolls;  and  it  is 
questioned  by  the  steward,  whether  he  actually  be  the  heir  of 
the  party  under  whom  he  claims.  William  Ord  was  the  last 
tenant  on  the  rolls;  and  it  appears  that  he  was  not  admitted 
in  the  mere  character  of  a  tenant  for  life.     His  devisees  have 

(1)  27  E.  B.  318  (3  B.  &  C.  172).  (2)  34  E.  E.  327  (10  B.  &  C.  80). 
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been  admitted ;  and  the  steward  deposes  that  it  was  consieitent         Rex 
with  the  custom  of  the  manor  to  admit  them,  and  not  Bichard  the  Lord  of 
Errington.  -^^^- 

W.  n.   Watsofiy  contra : 

Although  the  devisees  of  Ord  have  been  admitted,  Errington 
is  entitled  to  be  admitted  also,  because  he  claims  as  devisee  of 
Elizabeth  Armstrong,  and  cannot  enforce  or  defend  his  right 
without  admittance.  It  is  true  that  he  is  her  heir,  and  he  has 
been  so  found  by  the  homage;  but  he  makes  title  as  devisee, 
claiming  under  a  tenant  who  has  surrendered  to  the  use  of  her 
will  and  has  devised,  ultimately,  to  her  own  right  heirs. 

(Lord  Denman,  Ch.  J. :  Have  you  any  clear  authority  for 
saying  that  the  steward  may  admit  two  parties  laying  claim 
in  different  rights  to  the  same  copyhold  ?) 

It  is  necessary  that  he  should,  because  the  claimant,  in  a  case 
like  the  present,  cannot  sue  or  defend  without  admittance. 
The  admittance  will  not  decide  anything  conclusively:  it  will 
only  give  a  prima  facie  right,  and  an  opportunity  to  litigate 
the  title. 

(Bayley :  The  rule  is,  that  where  a  party  may  take  as  devisee 
or  as  heir,  he  takes  as  heir.) 

Lord  Denman,  Ch.  J. :  [  563  ] 

This  rule  must  be  made  absolute.  I  should  have  liked  to 
see  some  case  in  which  two  claimants  had  been  admitted  under 
circumstances  like  the  present ;  but  I  think  it  follows,  from  the 
nature  of  the  thing,  that  the  steward  must  have  power  to  grant 
such  admittance,  because  otherwise,  by  admitting  one  party,  he 
must  exclude  the  other. 

CoLERiDOE,  J.  (i)  concurred. 

Rtde  absolute. 

(1)  Patteson  and  Williams,  J  J.  had  left  the  Court. 
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1836.        REX   V.  The   MINISTER    and    CHURCHWARDENS 
^^— ^'  OF  STOKE  DAMEREL. 


[584] 


(5  Adol.  &  Ellis,  584—591 ;  S.  C.  1  N.  &  P.  56 ;  2  H.  &  W.  346;  6  I,.  J. 
(N.  S.)  M.  C.  14.) 

Quofre^  whether  a  quo  warranto  lies  for  the  office  of  sexton? 

Snnhle,  per  Lord  Dexvan,  Ch.  J.,  that,  if  the  right  of  electing  a  sexton 
be  in  the  inhabitants  of  a  parish,  and  a  niandamus  to  hold  a  meeting  for 
such  election  be  grantable,  the  writ  may  be  properly  directed  to  the 
churchwardens,  and  not  to  the  inhabitants  in  general. 

Where  a  requisition  had  been  directed  to  the  churchwardens  to  call  a 
meeting  for  such  election,  which  they  declined  to  do,  on  the  ground  that 
the  minister  had  refused  his  consent,  alleging  the  right  (»f  election  to  be 
in  himself ;  semble,  per  Lord  Denmax,  Ch.  J.,  on  motion  for  a  mandamus 
to  hold  such  election,  that  the  demand  and  i-efusal  were  sufficient  to  war- 
rant an  application  for  a  mandamus  to  the  minister  and  churchwardens. 

A  mandamus  was  moved  for  as  above,  on  affidavits  making  a  prima 
facie  case  of  right  in  the  inhabitants  to  elect,  but  affidavits  were  filed  in 
answer  stating  facts  to  shew  that  the  right  was  in  the  rector :  Held,  that 
a  mandamus  ought  not  to  go,  the  evidence  not  being  decisive  in  favour 
of  the  applicants,  and  there  being  another  mode  of  trying  the  right,  viz. 
by  withholding  the  sexton's  fees,  or  by  submittiug  to  the  payment  and 
bringing  an  action  against  him  for  the  amount. 

EiiLKy  in  last  Hilary  Term,  obtained  a  rule  nisi  for  a  mandamus 
calling  upon  the  minister  and  churchwardens  of  Stoke  Damerel, 
in  the  county  of  Devon,  to  convene  a  vestry  meeting  within  that 
parish,  for  the  purpose  of  electing  a  proper  person  to  fill  the 
office  of  sexton  of  the  said  parish. 

The  office,  which  is  profitable  and  for  life,  became  vacant, 
about  October,  1885,  by  the  death  of  John  Garland,  the  last 
sexton,  who  had  held  it  fifty  years.  On  his  decease,  John 
Symons  was  appointed  sexton  by  the  senior  curate,  who  claimed 
to  make  such  appointment,  as  minister,  the  rector  being  absent, 
the  living  under  sequestration,  and  curates  having  been  nomi- 
nated by  the  Bishop.  The  appointment  was  afterwards  confirmed 
by  the  rector.  Certain  parishioners,  being  of  opinion  that  the 
right  of  electing  a  sexton  wa^s,  by  ancient  usage,  in  the  rate- 
payers of  the  parish,  sent  a  requisition  to  the  churchwardens, 
in  January,  1836,  after  the  appointment  of  Symons,  calling  upon 
them  to  convene  a  vestry  meeting  for  the  purpose  of  electing  a 
sexton.  The  churchwardens  submitted  the  requisition  to  the 
senior  curate,  who  stated  the  right  to  be  in  the  minister,  in  the 
absence  of   any  legal  custom  to  the  contrary,  and   therefore 
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^refused  to  allow  a  vestry  to  be  called  in  the  church  for  the 
proposed  election.  The  churchwardens,  consequently,  declined 
to  comply  with  the  requisition,  alleging  the  above  refusal  as  a 
reason.  The  affidavits  in  support  of  the  rule  stated,  as  a  matter 
of  notoriety,  that  the  right  of  election  was  in  the  parishioners ; 
several  persons  deposed,  from  their  own  recollection,  that 
Garland  had  been  chosen  by  the  parishioners,  and  not  by  the 
rector ;  and  similar  statements  were  made,  upon  hearsay,  as 
to  one  Weston,  Garland's  predecessor.  Affidavits  were  filed  in 
opposition  to  the  rule,  contradicting  the  above  statements  as 
to  the  right,  and  alleging  that  both  Garland  and  Weston  had 
been  elected  by  the  rector  and  not  by  the  parishioners.  It  was 
also  stated  that  the  parish  books  from  1740  to  1800,  in  which 
vestry  meetings  were  entered,  made  no  mention  of  any  meeting 
for  the  election  of  a  sexton,  or  of  any  appointment  to  that  office, 
although,  during  that  period,  there  had  been  four  elections  of 
sextons,  not  including  the  last.  Subjoined  to  the  last-mentioned 
affidavits  was  a  notice  from  the  rector,  dated  in  October,  1885, 
mentioning  Garland's  death,  asserting  the  rector's  sole  right  to 
appoint  a  sexton,  and  warning  all  persons  not  to  interfere  with 
it ;  and  it  appeared  that  this  notice,  as  well  as  the  refusal  of  the 
senior  curate,  had  been  communicated  to  the  parties  making  the 
requisition,  when  the  churchwardens  declined  to  call  a  meeting. 


Rex 

r. 

The 
Minister 

AND 

Chubch- 
wabden8  of 

Stoke 
Damerel. 

[  •585  ] 


Sir  }V.   W,  FoUetty  with  whom  was  Crowdery  now  shewed 
cause: 

In  the  first  place,  the  office  is  full,  and  therefore  a  mandamus 
cannot  be  the  proper  course. 

(LoBD  Denman,  Gh.  J. :  Is  this   an   office   for   which   a   quo 
warranto  would  lie?) 

The  claim  to  it  is  treated  by  the  *applicants  as  a  matter  of       [  'jse  ] 
public  concern.     If  this  were  a  corporate  office,  there  could  be 
no  doubt  that,  the  office  being  full,  a  quo  warranto,  and  not  a 
mandamus,  would  be  the  proper  remedy. 

(Lord  Denman,  Ch.  J. :  In  that  case,  if  the  office  were  full  by 
an  appointment  clearly  made  without  any  authority  whatever,  a 
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Rex         mandamus  might  go ;  though,  generally,  the  plenarty  would  be 

The         ^^  objection  to  the  proceeding  by  mandamus.) 
Minister 

Ch^^ch-      ^^"^  V'  ^''^  Mayor  of  Colchester  (i)  shews  the  rule  adopted  on 

WARDENS  OF   ^tjaj;  gubject.    A  mandamus  is  not  necessary  here.    A  parishioner 

damerel.     may  try  the  validity  of  the  appointment  by  refusing  to  pay  the 

fees.     And,  further,  this  application  is  for  a  mandamus  to  the 

minister  and  churchwardens  to  call  a  vestry  for  the  purpose 

of  an  election ;  the  requisition  being  made  in  the  first  instance 

to  the  churchwardens.     No  precedent  has  been   found  of  the 

granting  of  such  an  application.     In  an  Anonymous  case  in 

Strange  (2),  a  mandamus  was  moved  for,  to  the  churchwardens 

of  St.  Botolph,  Bishopsgate,  commanding  them  to  call  a  vestry 

in  Easter  week  for  the  election  of  churchwardens;    "but  the 

Court  refused  it :  saying,  there  was  no  instance  of  such  a  man- 

damns,  and  they  could  not  take  notice  who  had  a  right  to  call 

the  vestry,  and  consequently  did  not  know  to  whom  it  should 

be   directed."     In   Rex   v.    The   Churchuardens  of  St.  Peter's, 

Thetford{z),  a  motion  was  made  for  a  mandamus  calling  upon 

churchwardens  to  make  a  rate  for  repairs  of  a  parish  church ; 

but  this  application  also  was  refused,  the  Court  saying  that  the 

matter  was  of  ecclesiastical  jurisdiction. 

(Coleridge,  J. :  Who  do  you  say  has  the  power  of  convening 
the  vestry  here  ?) 

Sir  John  Nicholl,  in  Dawe  v.  Williams  (4),  says  that  "  vestries, 
[  •587  ]  *for  church  matters,  regularly  are  to  be  called  *  by  the  church- 
wardens with  the  consent  of  the  minister.'  *'  But,  in  fact,  there 
is  nothing  here  to  shew  who  would  be  proper  persons  to  convene 
a  vestry  for  the  purpose  then  contemplated. 

(Pattbson,  J.  referred  to  Rex  v.  Wix  (5).) 

In  that  case  the  mandamus  (to  elect  churchwardens)  went  to  the 
inhabitants  generally.  No  application  has  been  made  here  to 
the  minister  of  the  parish,  nor  have  the  churchwardens  been 

(1)  1  R.  E.  480  (2  T.  R.  259).  (4)  2  Add.  Ecc.  Bep.  139. 

(2)  2  Str.  686.  (5)  36  R.  R.  545  (2  B.  &  Ad,  197). 

(3)  n  T.  R.  364. 


VOL.  xuv.]     1836.     K.  B.     5  AD.  &  EL.  587—588. 


508 


called  upon  to  act  in  concurrence  with  him. 
has  been  to  the  churchwardens  apart. 


The  only  requisition 


(Lord  Denman,  Ch.  J. :  Is  not  it  sufficient  if  the  church- 
wardens have  refused,  and  the  parties  applying  have  learnt  from 
them  that  the  minister  will  not  consent  ?) 

The  meeting,  perhaps,  could  not  be  regularly  held  without 
the  minister's  consent ;  but  it  is  not  shewn  that  such  meeting 
ought  to  be  called  by  the  minister  and  churchwardens,  as 
proposed. 

The  office  has  been  filled  by  the  rector ;  and  no  person  has 
proved  that  the  right  of  appointment  is  in  any  one  else. 

Erie  and  WtghtmaUy  contra,  were  then  called  upon  to 
support  the  rule ;  the  Court  intimating  that  they  felt  no 
doubt  of  there  having  been  a  sufficient  refusal  to  ground 
the  application: 

As  to  the  right  of  electing,  the  affidavits  on  the  other  side 
have  not  proved  that  it  is  in  the  minister. 

(Lord  Dbnman,  Ch.  J. :  It  lies  on  you  to  prove  that  it  is  in 
the  parishioners.) 

The  statements  in  support  of  the  rule  prove  this  sufficiently. 
(Thej^  then  went  into  the  matter  of  the  affidavits).  There  being, 
then,  *a  fair  ground  laid  for  this  application,  it  should  be  shewn 
on  the  other  side  that  there  is  some  other  mode  of  trying  the  ques- 
tion than  by  mandamus.  Rex  v.  Ramsden  (i),  and  the  authorities 
collected  in  2  Selw.  N.  P.  Quo  Warranto  L,  JI.  (2),  prove  that 
a  quo  warranto  information  would  not  lie.  As  to  the  suggested 
course  of  refusing  the  fees,  it  will  be  in  the  power  of  the  officer 
to  delay  that  remedy  by  forbearing  to  demand  them  of  the 
adverse  parties  till  the  witnesses  who  speak  to  transactions  of 
very  remote  date  are  all  dead.  A  mandamus  has  been  issued  to 
chm-ch wardens  to  restore  a  sexton :  He's  case  (3) ;  there  is  no 
difference  in  principle  between  such  a  inandanius  and  a  mandamus 
to  call  a  meeting  for  the  purpose  of  electing.     The  Court  will  of 

(1)  42  B.  R.  431  (3  Ad.  &  El.  456).  (3)  1  Ventr.  153. 

(2)  Pp.  1166,  1170,  9th  ed. 


Rex     . 

V. 

The 
Minister 

AW 

Church- 
wardens OF 

Stoke 
Damerel. 


[  'SSS  ] 
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Rex         itself  take  notice  who  are  the  proper   parties  to  convene  the 

The         meeting;  and  Dawe  v.   WiUiams  (i)  and   Rex  v.   The  Church- 

^^AND^^^     ?(;a/-rf€n«  ()/  St.   Margaret   and  St,  John  (2)  shew  that,  in  this 

Church-      respect,  the  present  application  is  not  erroneous. 
wardens  op 
Stoke 
DAMEREL.      Lojju  Dbnman,  Ch.  J. : 

Some  difficulties  have  been  raised  in  this  case,  which  are  now 
removed.  I  think  that  there  have  been  a  sufficient  demand  and 
refusal  to  justify  this  application ;  and  that,  where  the  parishioners, 
or  a  considerable  portion  of  them,  wish  a  vestry  to  be  called,  it 
is  reasonable  that  a  mandamus^  if  grantable,  should  be  directed 
to  the  churchwardens,  and  not  to  the  inhabitants  in  general. 
Then,  is  this  a  case  in  which  a  mandamus  ought  to  go  ?  With 
respect  to  the  custom  alleged  in  support  of  the  rule,  that  the 
[  '589  ]  parishioners  *should  elect,  there  is  some  evidence,  though  not 
strong,  that  at  the  last  election  such  a  custom  was  acted  upon. 
But,  on  this  occasion,  the  office  is  full  by  appointment  of  that 
person  who,  in  the  ordinary  course,  would  have  the  power  of 
appointing.  The  inhabitants  who  make  the  present  application 
think  the  proceeding  void.  I  own  that,  unless  there  were  a  vei7 
strong  case  to  shew  that  it  was  so,  and  unless  there  were  no 
other  remedy,  I  think  a  mandamus  ought  not  to  go.  In  my 
opinion  there  is  another  remedy.  Any  person  may  dispute  the 
right  to  the  office  by  refusing  to  pay  the  fees,  or  by  bringing  an 
action  against  the  officer  if  he  takes  them.  We  cannot  look  at 
any  supposed  consideration  which  may  render  it  politic  for  him 
to  forego  his  fees;  nor  can  we  assume  that  he  will  hold  the 
office  without  regard  to  the  emoluments.  I  think  therefore  that 
a  mandamus  ought  not  to  be  granted,  inasmuch  as  there  is 
another  remedy,  and  as  we  ought  not  to  sanction  a  supposed 
custom  interfering  with  rights  usually  enjoyed,  unless  we  had 
more  cogent  evidence  than  that  now  before  us. 

Patteson,  J. : 

I  am  of  the  same  opinion.     I  cannot  at  present  find  any 
reported  case  in  which  a  mandamus  has  been  granted  to  elect, 

(1)  2  Add.  Kcc.  Rop.  130.  (2)  4  M.  i^-  R.  250. 
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where  the  office  was  already  filled  by  a  void  election  ;  but  I  am 
sure,  from  my  recollection,  that  the  practice  is  so,  if  the  Court 
is  satisfied  of  the  election  being  void  (i).  In  Rex  v.  The  Corpora- 
tiftu  of  Bedford  (2),  where  the  corporation  had  elected  a  Mayor 
who  would  not  attend  to  be  sworn  in,  because  *he  had  not 
qualified,  the  Court  ultimately  granted  a  mandamm  to  proceed 
to  a  new  election;  that,  however,  was  after  much  doubt,  and 
the  office  was  expressly  avoided  by  stat.  13  Car.  II.,  stat.  2, 
c.  1,  s.  12  (3).  But  I  am  confident  that,  if  the  question  cannot 
be  tried  by  a  quo  warranto^  the  course  is  to  grant  a  mandamus 
for  a  new  election,  where  the  Court  is  satisfied  that  the  first 
election  is  void.  Where  there  is  any  other  mode  of  trying  the 
right,  a  mandamus  ought  not  to  go.  Here,  prinui  facie,  the 
appointment  is  right,  being  made  by  the  rector,  who,  by  the 
general  law,  is  the  proper  person  to  make  it.  Strong  evidence 
would  be  necessary  to  disprove  his  authority.  There  is,  on  the 
other  hand,  a  custom  alleged  for  the  parishioners  to  elect ;  and 
some  evidence,  not  conclusive,  but  amounting  to  a  ^^/tz/iw  facie 
case,  has  been  given,  to  shew  that  the  last  election  was  by  them. 
The  office,  however,  is  now  full  by  the  rector's  appointment. 
If  there  were  no  other  remedy,  I  should  say  that  a  mandamus 
ought  to  go ;  but  there  is  such  a  remedy,  by  refusing  the  fees,  or 
bringing  an  action  for  money  had  and  received  if  they  are  taken. 
It  cannot  be  supposed  that  the  sexton  will  go  on  for  five  or  six 
years  refusing  his  fees,  to  prevent  a  trial  of  the  right ;  at  least 
the  probability  of  it  is  not  one  which  we  can  enter  into.  The 
rule  must  therefore  be  discharged. 

WlLLIA3IS,  J. : 

The  evidence  in  support  of  the  rule  is  not  sufficient  to  warrant 
us  in  granting  a  mandamus y  there  being  another  remedy.  We 
must  suppose  that  the  sexton  will  endeavour  to  recover  his  fees. 
His  forbearing  to  do  so  until  the  evidence  against  his  title  shall 
be  extinguished,  is  a  contingency  which  we  cannot  take  into 
consideration. 


(1)  It  seems  to  have  been  so  under- 
stood in  litx  v.  The  Hhurchwardens 
'•/'^t.  Pancras,  1  Ad.  &  El.  80 :  and  see 
there  the  judgments  of  Parke,  J.» 


p.  100,  and  of  Patteson,  J.,  p.  102. 

(2)  1  East,  79. 

(3)  Bepealed;   84  &  3o  Vict.  c.  48. 


Rex 

t>. 

The 

Minister 

AND 
CUUBCH- 

warden's  of 

Stoke 
Damebel. 

[  ♦590  ] 


506  1836.     K.  B.     5  AD.  &  EL.  591.  [r.r. 

Rex         Coleridge,  J. : 
1?. 
The  I    will    assume,   for   the    purpose   of  this   decision,   that   a 

AND         mandamus   would   lie   in    this   present  case,   and   that    a    quo 

Church-      warranto  would  not ;  it  is  unnecessary  to  decide  either  point. 

WARDENS  OK 

Stoke        Still  I  think  that  no  mandamus  ought  to  go.    Here  is  an  appoint- 

, .     ,  '     ment  by  a  person  in  whom,  immd  facie,  the  right  is  to  appoint. 

The  affidavits  in  support  of  the  rule  do  indeed  bring  that  right 

into    question   in   some  degree,  but  the   balance  is  rather   in 

its  favour  ;  and  I  should  expect  to  see  the  balance  very  strongly 

the  other  way  before  I  granted  a  mandamus,  if  there  were  another 

remedy;  and  here  there  is  another.     That  the  sexton   should 

refuse  his  fees,  as  has  been  suggested,  is  a  state  of  things  which 

we  cannot  take  into  our   contemplation.     If  the  parishioners 

think  that  the  right  is  in  them,  it  is  probable  that  something 

will  soon  occur  to  raise  the  question. 

Rule  discharged. 


i83(J.  HAKT  V.  MAESH,  Clerk. 

Nor.  10.  ' 

(5  Add.  &  Ellis,  591—602;  S.  C.  1  N.  &  P.  62;  2  H.  &  W.  341 ;  6  L.  J. 

[  591  ]  (N.  S.)  K.  B.  9 ;  5  Dowl.  P.  C.  424.) 

The  Consistory  Court  of  Hereford,  upon  articles  exhibited  against  a 
beneficed  clerk,  pronounced  sentence,  declaring  that  the  said  articles 
were  for  the  most  part  sufficiently  and  fully  proved,  and  suspended  him 
for  three  years.  After  sentence,  a  rule  for  a  prohibition  was  obtained, 
on  the  suggestion  that  some  of  the  articles  contained  charges  cognizable 
in  courts  of  common  law;  but  it  was  not  denied  that  others  were  of 
ecclesiastical  cognizance : 

Held  that,  after  this  sentence,  it  must  be  presumed  that  the  Eccle- 
siastical Court  had  proceeded  upon  such  matters  as  were  within  its 
cognizance ;  and  the  rule  was  discharged. 

R,  V.  Richards  obtained  a  rule,  in  last  Hilary  Term, 
calling  upon  the  plaintiff,  and  Charles  Taylor,  D.D.,  the  vicar 
general  and  official  princip&l  of  the  Consistory  Court  of 
Hereford,  and  Sir  Herbert  Jenner,  LL.D.,  official  principal  of 
the  Arches  Court  of  Canterbury,  to  shew  cause  why  a  writ  of 
prohibition  should  not  issue  to  the  Consistory  Court  of  Hereford, 
[  ^592  ]  and  to  the  Arches  Court  of  Canterbury,  to  prohibit  the  *said 
Court  from  further  proceeding  in  the  suit  between  the  parties. 

The  suit,  in  the  Consistory  Court,  was  promoted  by  Robert 
Hart  against  the  Rev.  G.  W.  Marsh,  the  rector  of  a  parish  in  the 
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diocese  of  Hereford,  of  which  Hart  was  a  parishioner  and  Habt 
churchwarden.  In  the  introduction  to  the  articles,  the  artioles,  marsh. 
charges,  interrogatories,  &c.,  were  stated  to  be  "  touching  and 
concerning  the  lawful  correction  and  reformation  of  your 
manners  and  excesses,  and  more  especially  for  incontinence, 
profane  swearing  and  cursing,"  &c.,  stating  the  general  charges 
which  are  set  out  in  the  articles  following,  but  without  parti- 
culars of  the  offences.  The  contents  of  the  articles,  so  far  as 
it  is  material  to  extract  them,  were  as  follows  : 

1.  That  by  the  ecclesiastical  laws,  customs,  and  constitutions 
of  the  Church  of  England,  all  clerks  and  ministers  in  holy 
orders  are  particularly  enjoined  and  required  to  be  grave,  decent, 
reverend,  and  orderly  in  their  general  deportment  and  behaviour 
in  every  respect,  and  to  abstain  from  fornication  or  incontinence, 
profaneness,  drunkenness,  lewdness,  assaultings,  quarrellings, 
fightings,  profligacy,  or  any  other  excess  whatsoever,  and  from 
being  guilty  of  any  indecency  themselves,  or  encouraging  the  same 
in  others ;  and,  furthermore,  they  are  enjoined  and  required  to 
abstain  from  resorting  to  any  taverns  or  alehouses,  and  not  to 
give  themselves  to  any  base  or  servile  labour,  nor  to  drinking  or 
riot ;  not  to  be  absent  from  their  benefices  without  supplying 
curates  that  are  sufficient  and  licensed  preachers ;  and,  also, 
are  enjoined  and  required  to  visit  the  sick,  and  to  instruct  and 
comfort  them  in  their  distress,  and  not  to  forsake  their  calling 

and  use  themselves  in  the  *course  of  their  lives  as  laymen  ;  but  [  'ooa  ] 
that,  on  the  contrary,  they  are  enjoined  at  all  convenient  times 
to  hear  or  read  some  of  the  Holy  Scriptures,  or  to  occupy  them- 
selves with  some  other  honest  study  or  exercise,  always  doing 
the  things  which  shall  appertain  to  honesty,  and  endeavouring 
to  profit  the  church  of  God,  bearing  in  mind  that  they  ought  to 
excel  all  others  in  purity  of  life,  and  to  be  examples  to  other 
people,  under  pain  of  deprivation  of  their  ecclesiastical  benefices, 
suspension  from  the  exercise  of  their  clerical  functions,  or  such 
other  ecclesiastical  punishment  or  censure  as  the  exigency  of 
the  case  and  the  law  thereupon  may  require  and  authorise, 
according  to  the  nature  and  quality  of  their  offences. 

2.  That  the  defendant  was  in  holy  orders,  and  rector  of  the 
parish,  in  the  diocese. 
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habt  4.  That   the  defendant  was  guilty  of    incontinence,  with   a 

Marsh.       person  named  in  the  article,  and  at  times  and  places  specified : 
and  circumstances  in  corroboration  were  stated. 

6.  That  the  defendant  had  addicted  himself  to  excessive  drinking, 
and  had  frequented  alehouses  for  the  purpose  of  drinking,  had 
been  guilty  of  profane  cursing  and  swearing,  of  quarrelling  and 
fighting,  had  assaulted  and  sworn  at  many  of  his  parishioners, 
and  had  made  use  of  much  profane  language  and  many  oaths. 

7.  That,  at  a  time  and  place  specified,  the  defendant  was 
much  intoxicated,  and  then  insulted,  assaulted  and  struck 
E.  G.,  challenged  him  to  fight,  and  cursed  and  swore  at  him. 
8,  9,  10,  11.  Charges  of  drunkenness,  frequenting  alehouses, 
swearing,  fighting,  challenging  to  fight,  &c.,  the  times,  places, 
and  circumstances  being  specified. 

13.  That  "in  the  years  1819,  1820,  and  1821,  or  in  three, 
[  •594  ]       two,  or  one,  of  such  years,  you  carried  on  the  *trade  and  business 

of  a  maltster,  in'*  &c.,  "and  that  you  thereby  wilfully  gave 
yourself  up  to  base  and  servile  labour  ;  "  &c. 

14.  That,  at  the  same  time,  "  you  also  carried  on  the  trade  or 
business  of  a  flannel  manufacturer,  at "  &c. ;  "  and  that  you 
also  bought  and  sold  wool  for  profit  and  gain,  and  thereby 
exercised  yourself  in  the  course  of  your  life  as  a  layman ;  *'  &c. 

15.  That,  at  the  same  time,  "  and  for  several  years  previous 
thereto,  you  unlawfully  occupied  a  large  farm,  consisting  of 
200  acres  and  upwards,  and  tilled  and  cultivated  the  lands  and 
grounds  thereof,  without  any  leave  or  permission  from  the 
Bishop  of  Hereford  for  the  time  being,  or  any  other  lawful 
authority ;  and  that,  during  the  time  mentioned  in  the  two 
next  preceding  articles,  you  continued  to  cultivate  the  said  farm, 
and  to  carry  on  the  said  two  several  trades  or  businesses  at  one 
and  the  same  period  of  time ;  and  you  were  in  the  habit  of 
attending  fairs,  markets,  and  towns,  and  other  places,  for  the 
purpose  of  buying  and  selling  live  and  dead  stock,  goods, 
wares  and  merchandize,  in  your  respective  businesses,  trades,  or 
characters,  of  husbandman,  maltster,  wool  dealer,  and  flannel 
manufacturer;  thereby  forsaking  and  neglecting  your  sacred 
duties  of  a  priest  or  minister,  and  using  yourself  in  the  course  of 
your  life  as  a  layman  ;  "  &c. 
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16.  That,  "  in  or  about  the  year  1823,  you  were  arrested  and        HaYit 
placed  in  prison ;  and  that  you  remained  there  for  the  space  of       mabsh. 
about  six  years ;  and  that,  by  reason  of  your  carrying  on  the 
several    trades  in  the  first,    second,  and  third  last  preceding 
articles,  or  one  of  them,  mentioned   and  stated,  and  of  your 
having  exercised  yourself  in  the  course  of  your  life  as  a  layman, 

*and  of  your  having  forsaken  and  neglected  your  sacred  duties  [  'sos  ] 
of  a  priest  or  minister,  you  were  found  and  declared  to  be 
a  dealer  and  chapman,  and  to  have  committed  an  act  of  bank- 
ruptcy, by  the  commissioners  named  in  a  certain  commission 
of  bankruptcy,''  &c.  The  article  further  stated  that,  by  reason 
of  such  imprisonment  and  bankruptcy,  great  inconvenience  and 
injury  had  been  experienced  by  several  of  the  parishioners,  and 
particularly  by  the  promoter  in  this  cause,  Robert  Hart, 
and  M.  H.,  and  R.  H. ;  and  that,  by  reason  of  Marsh's  unlawfully 
exercising  the  trades  aforesaid,  he  was  the  less  able  to  attend 
his  spiritual  and  ministerial  duties,  and  greatly  neglected  the 
same,  &c. 

17.  Charged  omissions  to  do  duty,  and  absence  from  his 
benefice  without  leave,  and  without  providing  a  sufficient 
curate. 

18.  and  19.  Charged  him  with  applying  the  churchyard  to 
improper  and  indecent  purposes  ;  and,  on  some  occasions,  during 
divine  service. 

20.  Stated  that,  by  reason  of  the  immorality  of  the  defen- 
dant's conduct  in  the  preceding  articles,  he  had  given  great 
offence  to  the  parishioners,  and  the  congregation  had  diminished. 

21.  "  That  for  your  said  incontinence,  profane  cursing  and 
swearing,  indecent  conversation,  drunkenness,  rioting,  and 
immorality,  for  your  lewd  and  profligate  life  and  conversation, 
for  the  profane  usage  of  the  churchyard,  for  resorting  to  taverns 
and  alehouses  to  drink  and  indulge  yourself  in  loose  and  idle 
conversation,  for  the  total  omission  and  neglect  of  divine  service 
on  divers  Sundays  and  Christmas  Days,  for  absenting  yourself 
from  your  benefice  without  leave  of  your  ordinary  for  the  time 

being  for  that  purpose  first  had  and  *obtained,  and  without       [  *5y6  j 
supplying  your  benefice  with  a  curate  that  was  a  sufficient  and 
licensed  preacher,  for  neglecting  to  visit  the  sick,  for  your  giving 
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TtkRT  yourself  up  to  base  and  servile  labour,  and  forsaking  the  sacred 
Maesh.  calling  of  a  minister,  and  using  yourself  in  the  course  of  your 
life  as  a  layman,  and  depasturing  cattle  and  turning  out  swine 
into  the  churchyard,'*  &c.,  **and  for  your  other  vices,  immorali- 
ties, and  excesses,  you  ought  to  be  canonically  punished  and 
corrected,"  &c. 

22.  That,  by  stat.  5  &6  Edw.  VI.  c.  4,  it  was  enacted  (i)  ''  that, 
if  any  person  whatsoever,  shall  at  any  time  after  the  1st  day  of 
May  next  coming,  by  words  only,  quarrel,  chide  or  brawl  in  any 
church  or  churchyard,  that  then  it  shall  and  may  be  lawful  unto 
the  ordinary  of  the  place  where  the  same  offence  shall  be  done, 
and  proved  by  two  lawful  witnesses,  to  suspend  every  person  so 
offending  ;  that  is  to  say,  if  he  be  a  layman,  ab  ingressu  ecclesia, 
and  if  he  be  a  clerk,  from  the  ministration  of  his  office,  for  so 
long  time  as  the  said  ordinary  shall  by  his  discretion  think  meet 
and  convenient,"  &c. 

23.  That,  at  specified  times  and  places,  the  defendant  had 
taken  a  part  in  riot  and  fighting,  and  encouraged  fights  between 
persons  named. 

24.  25.  That  he  had  cursed,  sworn,  brawled,  &c.  in  the 
churchyard,  (stating  particulars  as  to  time,  person,  &c.)  and 
that  he  had  thereby  incurred  the  penalty  of  stat.  5  &  6 
Edw.  VI.  c.  4. 

28.  That  all  the  premises  were  true,  public,  &c. ;  of  which 
legal  proof  being  made  to  us  the  Judges  aforesaid,  and  to  this 
Court,  we  will  that  you  be  not  only  duly  corrected,  according  to 
the  force  &c.  of  the  statute  hereinbefore  mentioned,  and  the 
[  •597  ]  exigency  of  the  *law,  but  also  that  you  be  duly  and  canonically 
punished  and  corrected  according  to  the  exigency  &c. ;  and  also 
be  condemned  in  the  costs,  &c. 

These  articles  were  admitted  by  the  consent  of  the  defendant, 
and  entered  as  admitted  with  such  consent. 

The  introductory  part  of  the  sentence  set  out  that  the  vicar- 
general  and  official  principal  had  heard,  &c.,  a  certain  cause,  &c., 
against  the  Rev.  G.  W.  Marsh,  clerk,  rector  &c.,  for  incontinence, 
for  profane  cursing  and  swearing,  &c.  (setting  out  the  offences 
charged,  in  general  terms,  but  not  specifying  the  circumstances), 

(1)  Sect.  I. 
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and  for  neglect  of  his  ministerial  duty,  as  well  by  his  carrying  Habt 
on  of  divers  trades  and  businesses  at  one  and  the  same  time  for  marsh. 
a  long  period  together,  as  also  for  unlawfully  carrying  on  and 
exercising  the  trades  or  businesses  of  a  dealer  in  corn,  and 
buying  and  selling  the  same  for  profit,  of  a  maltster,  of  a  wool 
dealer,  and  also  of  a  flannel  manufacturer,  and  for  farming 
and  cultivating  a  farm  consisting  &c.,  without  any  leave,  &c., 
and  for  his  attending  fairs,  markets,  and  towns,  and  other 
places,  for  the  purpose  of  buying  and  selling  live  and  dead  stock, 
goods,  wares,  and  merchandise,  as  otherwise,  and  for  relinquish- 
ing and  forsaking  the  sacred  calling  of  a  minister,  and  using 
himself  in  the  course  of  his  life  as  a  layman,  &c. ;  as  in  the 
articles  given  and  admitted  in  this  cause  are  exhibited,  &c. 
The  adjudication  proceeded  as  follows.  **  Forasmuch  as  the 
heads,  positions,  articles,  charges,"  &c.,  **  we  have  found,  and 
it  doth  evidently  appear  to  us  are,  for  the  most  part  sufficiently 
and  in  truth  fully  proved  and  founded,  we,'*  &c.,  **  pronounce, 
decree,  and  declare,  that  the  said  articles,"  &c.,  ''  are  for  the 
most  part  sufficiently  and  fully  proved  and  substantiated :  and 
that  the  Rev.  *G.  W.  Marsh,  clerk,  rector  of,"  &c.,  "be  ['sss] 
suspended  for  the  space  of  three  years,  to  commence"  &c., 
''  from  discharging  all  functions  of  his  clerical  office,  and  the 
execution  thereof;  viz. from  preaching,"  &c.,  "in  the  said  parish 
church  and  elsewhere  within  the  diocese  of  Hereford,  and  from 
all  profits,"  &c.  The  defendant  was  also  condemned  in  the 
costs,  (&C. 

The  defendant  appealed  to  the  Arches  Court  of  Canterbury. 

Matile  and  Cleasby  now  shewed  cause : 

After  sentence,  the  Court  will  not  interfere  unless  the 
Ecclesiastical  Court  has  manifestly  proceeded  upon  matters  not 
within  its  cognizance :  Car  slake  v.  Mapledoram  (i).  Now  here 
the  object  of  the  suit,  as  appears  by  the  first  article,  and  by  the 
sentence,  is  solely  deprivation  under  the  canons.  A  court  of 
common  law  cannot  enter  into  the  question  of  deprivation : 
therefore,  it  is  immaterial  whether  or  not  any  or  all  of  the 
articles  charge  matters  of  which  the  ordinary  courts  of  law  take 

(1)  2  T.  E.  473. 
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Hart  cognizance  for  the  purposes  of  criminal  jurisdiction  (i) :  Slater 
Marsh.  v.  Smalebrooke  (2),  Toivnsend  v.  Thorpe  (3),  Free  v.  Bnrffoyne  (4). 
Further,  as  to  several  charges,  such  as  that  of  incontinence, 
it  will  be  allowed  that  the  Ecclesiastical  Court  has  exclusive 
jurisdiction ;  and,  therefore,  even  if  that  Court  could  proceed 
only  on  these,  yet,  as  the  sentence  is  not  professedly  grounded 
on  all,  this  Court  after  sentence  will  presume  that  those  charges 
[  'oao  ]  only  were  proceeded  *on  which  are  within  the  jurisdiction. 
Objections  will  be  made  to  the  articles  charging  the  defendant 
with  trading.  It  is  true  that,  by  stat.  21  Hen.  VIII.  c.  13,  s.  5, 
penalties  are  imposed  on  spiritual  persons  for  trading  in  corn  or 
any  manner  of  victual  or  merchandise :  that  enactment  was 
repealed  by  stat.  57  Geo.  III.  c.  99,  s.  1,  which  Act,  however, 
by  sect.  8,  imposes  a  penalty  on  any  beneficed  spiritual  person, 
who  shall  "engage  in  or  carry  on  any  trade  or  dealing  for  gain 
or  profit,  or  deal  in  any  goods,  wares,  or  merchandise,  by  buying 
and  selling,**  &c.  But  these  statutes  do  not  inflict  deprivation ; 
and,  therefore,  they  cannot  be  construed  to  take  away  the 
jurisdiction  of  the  canon  law  as  to  that.  Indeed  sect.  83  of 
the  last-mentioned  statute  enacts  that  nothing  in  the  Act  con- 
tained shall  aflfect  the  jurisdiction  belonging  to  any  Archbishop 
or  Bishop,  by  virtue  of  any  statute,  canon,  usage,  or  otherwise. 
Now  there  is  a  canonical  prohibition,  that  ecclesiastical  persons 
"shall  not  give  themselves  to  any  base  or  servile  labour  "  (5). 
And  the  conclusion  of  the  thirteenth  article  is,  "  that  you  thereby 
wilfully  gave  yourself  up  to  base  and  servile  labour."  The 
preceding  part  of  the  article  is  merely  a  description  of  the 
particular  act  which  brings  the  rector  within  the  canon.  So 
the  fourteenth  article  concludes,  "  and  thereby  exercised  yourself 
in  the  course  of  your  life  as  a  layman."  Now,  by  canon,  "  no 
man  being  admitted  a  deacon  or  minister,  shall  "  "  use  himself 
in  the  course  of  his  life,  as  a  layman  '*  (6).  The  fifteenth  article 
concludes  like  the  fourteenth.     So  the  sixteenth  concludes  with 

(1)  See  SearU's  case,  and  Searle  v.  31  R.  R.  2  (2  Bligh  (N.  S.)  65). 
Williamsy  Hob.  121,  288  (5th  ed.) ;  (5)  1  Gibson's  Codex,  162,  tit.  \u, 
S,  C.  Cro.  Jac.  430.  ch.  3  (canons,  1603,  Ixxv.), 

(2)  1  Sid.  217.  (6)  1  Gibson's  Codex,  163,  tit  rii. 

(3)  2  Ld.  Ray.  1507.  ch.  3  (cwions,  1603,  Ixxvi.). 

(4)  5  B.  &  C.  400 ;  8,  C.  on  appeal, 
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A  charge  of  inability  to  attend  spiritual  and  ministerial  duties,  Habt 

and  *^oss  neglect  of  the  same.     The  gist  of  each  article  is  an  mabsh. 

offence  rendering  the  rector  liable  to  deprivation  by  the  spiritual  [  '600  ] 
Court. 

(Lord  Denman,  Ch.  J. :  They  are  so  framed :  but  they  state  the 
act  by  which  the  offence  is  supposed  to  be  committed ;  so  that 
"  thereby,"  and  what  follows,  might  be  struck  out.) 

Whether  a  particular  act  be,  or  be  not,  an  offence  within  the 
canon,  is  peculiarly  a  question  for  the  Ecclesiastical  Court.  The 
first  article  is  in  fact  a  transcript  from  different  canons :  and 
the  twenty-first  article  enumerates  the  offences  in  general  terms, 
not  specifying  the  particular  act.  **If  the  spiritual  Court  do 
proceed  wholly  on  their  own  canons,  they  shall  not  be  at  all 
controuled  by  the  common  law  (unless  they  act  in  derogation 
from  it,  as  by  questioning  a  matter  not  triable  before  them, 
as  the  bounds  of  a  parish,  or  the  like)  ;  for  they  shall  be 
presumed  to  be  the  best  judges  of  their  own  laws  :  and  therefore 
in  such  case,  if  a  person  is  aggrieved,  his  proper  remedy  is  not 
by  prohibition,  but  by  appeal."  3  Burn.  Ecc.  L.  Prohibition,  2 
(p.  219,  8th  ed.).  If  any  objection  be  taken  to  the  form  of  the 
sentence  (which,  however,  is  the  usual  one),  that  is  matter  of 
practice,  and  can  be  discussed  only  in  the  spiritual  Court  (i) 
upon  appeal.  Further,  it  appears,  by  affidavit,  that  the  defendant 
has  consented  to  the  articles,  and  an  inquiry  has  been  had  on 
the  merits :  therefore,  he  cannot  now  object  to  them. 

li.  V.  lUchards,  contra  : 

The  application  for  prohibition  is  never  too  late,  if  it  be 
pro  defectu  jurisdictionis :  Offley  v.  Whitehall  (2) ^  Leman  v. 
Gotdty  (3).  Now  the  ♦sentence  refers  generally  to  all  the  [  •60i  ] 
charges.  Some  of  these  are  not  of  ecclesiastical  cognizance, 
but  of  that  of  the  common  law.  Thus  the  exercise  of  the  trades 
specified  is  prohibited  by  statute,  as  admitted  on  the  other  side. 
So  challenging  to  fight,  as  in  the  ninth  article,  is  an  indictable 

(1)  See  ^x  parte  Smyth,  42  E.  R.  (2)  Bunb.  17. 

^09  (3  Ad.  &  El.  719).  (3)  1  R.  R.  624  (3  T.  R.  3). 
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Habt  oflfence.  It  is  said  that  the  object  of  this  proceeding  is  merely 
Marsh.  deprivation  ;  but  the  Ecclesiastical  Courts  are  not  warranted  in 
drawing  to  themselves  cognizance  of  a  matter  cognizable  by  the 
common  law^,  merely  by  affixing  to  it  the  penalty  of  deprivation. 
It  is  admitted  that  they  cannot  try  the  bounds  of  a  parish : 
could  they  obtain  cognizance  of  such  a  question  by  charging  a 
beneficed  clergyman,  who  should  contest  it,  with  thereby  violating 
some  canon,  and  so  subject  him  to  deprivation,  and  then  insist 
that  they  are  to  judge  whether  it  be  a  violation  of  the  canon  or 
not  ?  Then,  if  there  be  want  of  jurisdiction  as  to  any  of  the 
charges,  the  sentence,  which  leaves  it  uncertain  on  which  charges 
it  proceeds,  is  bad  ;  and  no  jurisdiction  certainly  appears. 

Lord  Dbnman,  Ch.  J. : 

Supposing  some  of  the  charges  to  be  insufficient,  as  those  of 
trading  as  a  maltster,  and  as  a  flannel  manufacturer,  still  there 
are  several  other  charges ;  and  the  Ecclesiastical  Court  finds 
them  for  the  most  part  proved.  To  get  rid  of  the  sentence  of 
that  Court,  it  is  necessary  to  shew  that  it  has  adjudged  on 
matters  which  are  in  the  proper  jurisdiction  of  the  courts  of 
common  law.  That  we  cannot  find  in  the  present  case.  It 
is  clear  that  the  Ecclesiastical  Court  had  jurisdiction  over  some 
of  the  matters  charged :  only  it  is  said  that  there  are  also  some 
as  to  which  objections  might  be  taken  to  the  jurisdiction.  It  is 
[  •«02  ]  quite  consistent  *with  the  sentence  that  the  Ecclesiastical  Court 
may  have  acquitted  on  these.  To  set  aside  the  proceedings  after 
sentence,  it  should  be  shewn  that  the  Court  has  clearly  exercised 
a  jurisdiction  which  it  did  not  possess ;  and  that  is  certainly  not 
made  out. 

Patteson,  J. : 

It  is  laid  down  by  several  authorities,  and  not  denied  now^ 
that,  after  sentence,  unless  the  want  of  jurisdiction  be  manifest,. 
this  Court  will  not  interfere.  Supposing  some  of  these  articles 
to  be  founded  on  charges  not  within  the  cognizance  of  the 
Ecclesiastical  Court,  that  might  have  been  shewn  before  sentence. 
By  the  sentence,  the  amis  is  shifted ;  and  the  party  objecting 
has  to  shew  that  the   Ecclesiastical   Court  proceeded  on  the 
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objectionable  articles.     There  is  no  affidavit  to  that  efifect ;  bo        habt 
that  the  matter  rests  in  uncertainty.  Mabsh. 

Coleridge,  J.  concurred  (i). 

Rule  discharged  with  costs. 


EEX  V.  ANDEEW  WHITE.  isae. 

(5  Adol.  &  Ellifl,  613—619;  S.  C.  1  N.  &  P.  84;  2  H.  &  W.  403;  6  L.  J.        ^^'''^' 

(N.  S.)  K  B.  23.)  i;  613  J 

The  Court  will  grant  &  qiio  warranto  information,  at  the  instance  of  a 
private  relator,  against  a  member  of  a  corporation,  on  grounds  affecting 
his  individual  title,  although  it  be  suggested  that  the  same  objections 
apply  to  the  title  of  every  member,  and  therefore  that  the  application  is, 
in  effect,  against  the  whole  corporate  body. 

A  RULE  was  obtained  in  Hilary  Term  last,  calling  upon 
Andrew  White  to  shew  cause  why  a  quo  warranto  information 
should  not  be  exhibited  against  him,  to  shew  by  what  authority 
he  claimed  to  be  mayor  of  the  borough  of  Sunderland,  in  the 
county  of  Durham,  on  the  grounds,  first,  that  George  Stephenson, 
who  made  out  the  lists,  was  not  the  town  clerk  of  the  said 
borough,  nor  a  person  performing  duties  similar  to  those  of 
town  clerk  (2) :  secondly,  that  the  election  of  councillors  of  the 
said  borough  was  held  before  Richard  Spoor,  who  was  not  mayor 
or  chief  officer  of  the  said  borough. 

The  affidavits  in  support  of  the  rule  stated  that  Stephenson 
had  acted  as  town  clerk,  in  receiving  and  distributing  the 
burgess  lists,  previously  to  the  election  of  councillors  in 
December,  1835;  that  on  that  election  Spoor  acted  as  chief 
officer  of  the  borough;  that  the  councillors  then  elected  chose 
aldermen  on  the  following  31st  of  December;  that  the  said 
councillors  and  aldermen,  and  among  them  the  said  Spoor,  did, 
on  January  1st,  1836,  elect  Andrew  White,  one  of  the  above 
mentioned  councillors,  mayor  for  the  year  ensuing ;  and  that  he 
had  since  acted  as  mayor ;  that,  at  the  time  of  the  passing  of 
the  Municipal  Corporation  Act,  5  &  6  Will.  IV.  *c.  76,  there  was  [  •cu  ] 
no  body   corporate  within  the   town   of   Sunderland,   for  the 

(1)  Williams,  J.  was  absent.  ss.  15,  16.   (Eepealed  ;  45  &  46  Vict. 

(2)  Stat.  5  &  6  Will.  IV.   c.   76,       c.  50,  s.  5). 
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Hex  regulation  or  governing  of  the  town  or  any  part  thereof ;  nor 
White,  was  there  any  reputation  of  the  existence  of  any  such  corporation ; 
nor  was  there  any  mayor  or  other  person  having  or  claiming,  or 
reputed  to  have,  any  authority  or  power  in  the  municipal 
regulation  or  government  of  the  town;  and  that  there  was  at 
no  time  any  person  filling,  or  reputed  to  fill  the  office  of  town 
clerk  therein,  or  whose  duties  in  the  borough  were  similar  to 
those  of  town  clerk ;  that  charters  were  granted  to  the  town  in 
the  twelfth  century,  and  in  1634,  but  that  (as  the  deponents 
believed)  no  muncipal  officers  were  elected  under  the  latter,  and 
that,  at  all  events,  for  a  hundred  years  past,  there  had  been  no 
municipal  officers  in  the  town,  nor  any  municipal  corporation, 
in  fact  or  by  reputation ;  that  the  only  office  filled  by  Stephenson 
was  that  of  clerk  to  the  county  magistrates  acting  as  justices  in 
the  town  ;  and  that  Spoor,  before  the  said  election  of  councillors, 
never  filled,  or  pretended  to  fill,  any  office  for  the  municipal  or 
public  or  other  regulation  or  government  of  the  town  ;  that  there 
was  in  the  town  a  body  assuming  to  be  a  body  in  the  nature  of 
a  private  corporation,  under  the  style  and  name  of  the  freemen 
and  stallingers  of  Sunderland,  of  whom  Spoor  was  one ;  but  that 
they  never  interfered,  nor  was  it  their  corporate  duty  to  interfere, 
in  the  rule  or  government  of  the  town,  nor  did  they  exercise  or 
claim  any  corporate  or  other  powers  over  the  inhabitants  ;  and 
reference  was  made  to  the  proceedings  on  an  application  for 
a  quo  warranto  against  them  in  1829  (see  Rex  v.  Ogden  (i)), 
in  the  course  of  which  Spoor  had  made  affidavit  that  they  never 
[  'oio  ]  *interfered,  &c.  (as  above),  nor  claimed  to  exercise  any  corporate 
or  other  powers  within  the  town,  except  over  their  own  members, 
and  with  regard  to  their  own  affairs. 

Affidavits  were  filed  in  opposition  to  the  rule,  stating  that  the 
freemen  and  stallingers  of  the  Borough  of  Sunderland  were  an 
ancient  corporation,  having  possessions  on  the  town  moor,  &c., 
and  consisting  of  twelve  superior,  and  eighteen  inferior,  freemen ; 
that,  before  the  passing  of  the  Municipal  Corporation  Act,  and 
before  the  proceedings  brought  in  question  by  this  rule,  there 
had  been  no  officers  bearing  the  names  of  mayor  or  town  clerk, 
but  that  '*  the  senior  freeman  for  the  time  being  of  the  said 
(1)  34  R.  R.  375  (10  B.  &  C.  230). 
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town "  had  acted  as  the  chief  officer  of  the  corporation  of  Rex 
sfcallingers ;  that  Spoor,  as  the  senior  freeman  of  the  said  white. 
corporation  (willing  to  officiate),  had  been  called  upon  by  the 
burgesses  to  act  as  chief  officer  of  the  borough  at  the  first 
election  of  mayor,  aldermen,  and  councillors :  and  that  Stephen- 
son, for  thirteen  years  past,  had  been  solicitor  to  the  corporation 
of  stallingers,  and  had  on  various  occasions,  as  such  solicitor 
and  with  reference  generally  to  the  affairs  of  the  town,  performed 
duties  similar  to  those  of  a  town  clerk. 

Sir  J.    Campbell,  Attorney-General,  and    Wightman,   now 
shewed  cause : 

The  objection  now  taken  would  afifect  the  title  of  every  member 
of  the  corporation.  It  is,  in  effect,  that  no  valid  corporation 
exists  in  Sunderland.  Now  it  was  decided,  in  Rex  v.  The 
Corporation  of  Carmarthen  (i),  that  a  private  relator  cannot  bring 
a  quo  tvarranU)  information  against  a  corporation  as  such  :  and 
in  Rex  v.  Ogckn  (2),  where  such  an  information  was  applied  for 
against  the  corporation  of  stallingers  mentioned  in  the  *pre8ent  [  'eie  ] 
affidavits,  Lord  Tbnterden  said  (referring  to  the  Carmarthen 
case  (1)  )  that,  "  if  any  number  of  individuals  claim  to  be  a 
corporation  without  any  right  so  to  be,  that  is  an  usurpation  of 
a  franchise ;  and  an  information  against  the  whole  corporation, 
as  a  body,  to  shew  by  what  authority  they  claim  to  be  a 
corporation,  can  be  brought  only  by  and  in  the  name  of  the 
Attorney-General.''  And  Rex  v.  Ogden  (2)  shews  that  a  motion 
against  individuals  which  is  virtually  a  motion  against  the 
corporation  falls  under  the  same  rule.  If  the  statute  5  &  6 
Will.  IV.  c.  76,  had  never  passed,  and  corporate  officers  had  been 
elected  for  Sunderland,  the  Court  would  not  have  allowed  a 
private  relator  to  bring  quo  warranto  on  the  ground  that  the 
charters  had  never  before  been  acted  upon,  and  that  no  corpora- 
tion existed.  The  statute  makes  no  difference  in  this  respect. 
The  complainant  here  does  not  point  out  any  person  who  could 
have  discharged  the  functions  exercised  by  Spoor  and  Stephenson. 
According  to  him,  if  judgment  of  ouster  went  against  White, 

(I)  2  Burr.  8b9 ;  5.  C.  1  W.  Bl.  (2)  34  K.  E.  375  (10  B.  &  C.  230). 

1K7. 
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Hex  there  could  be  no  re-election.  But  the  statute  9  Ann.  c.  20,  s.  4, 
White.  empowering  private  relators  to  proceed  in  qtu)  warranto,  applies 
only  to  cases  where  there  is  a  corporation  admitted  to  exist, 
which  may,  after  the  judgment  of  the  Court,  be  restored  to  its 
proper  state  by  a  regular  election.  Other  cases  are  for  the 
Attorney-GeneraL  Then,  upon  the  merits  of  this  election,  the 
affidavits  in  opposition  to  the  rule  furnish  a  complete  answer ; 
or,  if  the  objection  on  behalf  of  the  relator  is,  in  itself,  entitled 
to  attention,  it  is  met  by  the  interpretation  clause,  5  &  6 
Will.  IV.  c.  76,  s.  142.  (They  also  referred  to  the  mention  of 
Sunderland  in  schedule  (A)  of  the  statute.  The  further 
arguments  on  this  part  of  the  case  are  omitted.) 

[  617  ]  Sir  W.  W.  Follett,  contra: 

First,  there  is  no  ground  for  assuming  that  this  application 
affects  the  whole  corporation  of  Sunderland;  the  ''mayor, 
aldermen,  and  commonalty  of  the  borough  of  Sunderland  "  being 
one  of  the  bodies  recognised  by  stat.  5  &  6  Will.  IV.  c.  76,  s.  1, 
and  sched.  A.,  and  to  which  continuance  is  given  by  sect.  6. 
It  would  seem,  therefore,  that  the  Attoniey-General  could  not 
now  call  in  question  the  existence  of  a  corporation  in  Sunder- 
land, and  consequently  that  the  claim  of  any  individual  to  be 
mayor,  alderman,  or  councillor,  under  the  circumstances  now 
presented  to  the  Court,  may  properly  be  contested  by  a  private 
relator.  It  is  not,  however,  to  be  conceded  that  such  a  relator 
might  not  prosecute  a  q\io  warranto  against  any  member  of  this 
corporation,  even  though  the  result  of  a  successful  prosecution 
might  be  to  dissolve  the  whole  body.  In  Rex  v.  The  CorporatiAm 
of  Carmarthen  (i)  the  motion  was  made,  in  terms,  against  the 
whole  corporation  ;  and  it  was  said  that  there  was  no  instance  of 
a  quo  icarranto  information  being  brought  **  against  any  corpo- 
ration as  a  corporation :  "  but  motions  were  afterwards  made 
against  the  individual  members  respectively,  and  rules  granted. 
And  it  is  well  known  that,  in  practice,  quo  warranto  informations 
are  often  applied  for  where  the  prosecution  will  not  lead  to  any 
new  election,  and  even  where  the  success  of  it  will  destroy  the 
corporation  :  though  the  Court,  where  that  is  so,  will  require  a 
(1)  2  Burr.  869;  S,  C.  1  W.  Bl.  187. 
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strong  case  to  be  made  for  granting  the  application.     In  Rex  v.         Rex 
Ogden  (i)  the  persons  against  whom  the  motion  was  made  did       whitb. 
not  exercise  or  claim  any  public  powers  or  authorities ;  and  the 
application  was  against  a  number  *of  individuals    for  acting       [  *6i8  ] 
as  a  corporation ;   the  assumption  of  which  franchise  (as  Lord 
Tenterden  pointed  out)  can  be  called  in  question  only  by  the 
Attoniey-GeneraL    In  both  respects  that  case  differed  from  the 
present.     (He  was  then  stopped  by  the  Court.) 

Lord  Denman,  Ch.  J. : 

I  think  that  Rex  v.  Ogckn  (i)  has  been  satisfactorily  dis- 
tinguished from  the  present  case.  There  is  great  good  sense 
in  the  rule  there  laid  down ;  but  the  question  directly  brought 
before  the  Court  was,  w^hether  a  private  relator  could  file  a  quo 
warranto  information  against  parties  for  acting  as  a  body 
corporate.  In  Rex  v.  The  Corporation  of  Carmarthen  (2)  an 
attempt  was  made  by  a  private  relator  to  raise  such  a  question, 
and  the  Court  held  that  it  could  not  be  done ;  but  they  allowed 
an  information  to  go  against  the  members  individually.  Then, 
upon  the  facts  in  this  case,  I  think  there  is  doubt  enough  to 
make  a  further  consideration  of  it  proper.  The  rule  will  therefore 
be  absolute. 

Patteson,  J. : 

In  Rex  V.  Ogden  (i)  the  information  would  have  called  upon 
the  parties  to  shew  why  they  acted  as  a  corporation  at  all :  and, 
besides,  they  did  not  claim  to  exercise  any  powers  of  government 
or  municipal  authority  over  the  other  inhabitants  of  the  town. 
That  case  therefore  entirely  differs  from  this.  Then  is  it  any 
answer  here,  that  every  member  of  the  corporation  may  be  in 
the  same  predicament  with  the  party  moved  against  ?  I  think 
there  is  no  instance  in  which  the  Court  has  so  held,  where  the 
objection  applied  to  the  party  individually. 

Williams,  J. :  [  619  ] 

There  have  been  many  instances  in  which  the  Court  has 
allowed   a   quo   warranto  information,  where   the   consequence 

(1)  34  R.  B.  375  (10  B.  &  C.  230).         (2)  2  Burr.  869 ;  S.  C.  1 W.  Bl.  187. 
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Rkx         might  have  been  the  loss  of  an  integral  part  of  the  corporation. 
White.       ^^^  where,  if  that  part  were  lost,  the  whole  was  lost. 

Coleridge,  J.  concurred. 

Enli*  abHoIitte, 
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[  619  ]  (N.  S.)  K.  B.  30 ;  S.  C.  nom.  It.  v.  ShiUibeer,  5  Dowl.  P.  C.  238.) 

Stat.  3  &  4  Will.  IV.  c.  42,  s.  39  (1),  which  takes  away  the  power  of 
revoking  a  submission  to  arbitration,  does  not  extend  to  a  reference, 
agreed  to  on  the  trial  of  an  indictment ;  but,  where  such  reference  has 
been  made  at  Nisi  Prius,  with  a  proviso  for  making  the  order  a  rule 
of  Court,  either  party  may,  by  himself  or  attorney,  still  revoke  his 
submission. 

The  Court,  however,  will  not,  upon  such  revocation,  make  a  rule  to 
restrain  the  arbitrator  from  proceeding. 

The  defendants  were  indicted  for  a  conspiracy  to  obstruct 
George  Shillibeer  and  another  in  carrying  on  their  business  as 
owners  of  omnibuses.  The  indictment  was  removed  into  this 
Court  by  certiorari,  and  the  case  came  on  for  trial,  May  15th, 
1834,  when  an  order  of  Court  wns  made  (entitled,  **  The  King  on 
the  prosecution  of  George  Shillibeer  and  another,  against  Janies 
Bardell  the  younger  and  twelve  others"),  stating  that,  by 
consent  of  parties,  the  jurors  were  discharged  from  giving  a 
verdict,  subject  to  the  award,  order,  &c.,  of  A.  B.  Esq.,  barrister- 
at-law^,  to  whom  all  matters  in  difference  between  the  prosecutor 
and  the  defendants,  or  any  or  either  of  them,  were  thereby 
referred,  to  order  and  determine  what  he  should  think  fit  to  be 
done  by  the  said  parties  respecting  the  matters  in  dispute,  &c. ; 
the  costs  of  the  prosecution  and  defence,  and  of  the  reference 
and  award,  to  be  in  the  arbitrator's  discretion:  and  it  was 
ordered  that  the  Court  might  be  prayed  to  make  the  order  of 
reference  a  rule  of  this  Court.  After  the  lapse  of  a  year  and 
some  months  (during  which  proceedings  were  had  among  the 
[  '620  ]  parties  *themselves  for  the  purpose  of  arranging  their  disputes, 
but  no  final  agreement  was  come  to),  a  meeting  took  place  before 
the  arbitrator,  and  a  notice  was  served  upon  him,  subscribed  by 

(1)  See  now  the  Arbitration  Act,      under  which  it  seems  that  the  above 
1889  (52  &  53  Vict.  c.  49),  ss.  1,  14 ;      case  is  still  an  authoritj\— B,  C. 
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one  of  the  defendants,  and  by  persons  signing  as  attorneys  for  rex 
the  others,  stating  that  the  undersigned  defendants  and  their  bardell. 
attorneys  thereby  revoked  the  authority  given  to  the  arbitrator 
by  the  order  of  reference.  The  arbitrator,  considering  it 
doubtful  whether  he  could  go  on  with  the  reference  or  not, 
recommended  an  application  to  the  Court ;  and,  in  Hilary  Term 
last,  a  rule  was  obtained  calling  upon  the  prosecutors  and  the 
arbitrator  to  shew  cause  why  the  arbitrator  should  not  be 
restrained  from  further  proceeding  in  the  reference,  on  the 
ground  that  his  authority  had  been  revoked ;  or  why  the 
defendants  should  not  be  at  liberty  now  to  revoke  his  authority. 

Bompasy  Serjt.,  and  Piatt,  now  shewed  cause  : 

The  question  is  whether,  this  being  a  criminal  prosecution,  any 
of  the  parties  had  power,  notwithstanding  stat.  8  &  4  Will.  lY. 
c.  42,  s.  39,  to  revoke  their  submission  to  arbitration.  That 
section  takes  away  the  power  to  revoke  without  leave  of  the 
Court  or  a  Judge,  where  an  arbitrator  is  appointed  by  rule  of 
Court,  Judge's  order,  or  order  of  Nisi  Prius,  "in  any  action" 
but  it  adds,  "or  by  or  in  pursuance  of  any  submission  to 
reference  containing  an  agreement  that  such  submission  shall 
be  made  a  rule  of  any  of  his  Majesty's  courts  of  record." 
This  order  of  reference  contains  such  an  agreement;  for  the 
clause  which  provides  for  making  the  order  a  rule  of  Court  is 
(like  all  the  other  terms  of  the  reference)  consented  to  by  the 
parties;  and  such  a  consent,  in  an  order  of  this  kind,  is  an 
agreement,  under  the  sanction  of  *the  Court.  Besides,  even  if  [  '621  ] 
the  parties  themselves  could  have  revoked,  persons  claiming  to 
act  as  their  attorneys  could  not  do  it  on  their  behalf,  in  a  criminal 
prosecution. 

Sir  John  Campbell,  Attorney-General,  and  Hnmfrey^  contra  : 

In  the  case  of  an  indictment,  parties  have  still  the  same  power 
of  revoking  a  submission  to  arbitration  which  they  had  at 
common  law.  Stat.  3  &  4  Will.  IV.  c.  42,  s.  39,  contemplates 
two  descriptions  of  cases :  the  one,  where  there  are  proceedings 
in  Court ;  the  other,  where  the  matter  is  referred  out  of  Court. 
If  it  had  been  intended,  in  the  first  class  of  cases,  to  include 
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Rex  those  arising  upon  indictment,  express  mention  would  have  been 
babdell.  made  of  them:  but  the  language  used  is  ''in  any  action  now 
brought  or  which  shall  be  hereafter  brought;"  and  the  words 
which  describe  the  remaining  class  evidently  relate  to  submissions 
by  bond  or  other  private  agreement.  Here,  the  reference  was 
made  by  order  of  Nisi  Prius,  but  not  in  an  action ;  and  the  case, 
therefore,  falls  within  neither  provision  of  the  statute. 

(Fatteson,  J. :  Is  there  any  instance  in  which  the  Court  has 
interfered  to  restrain  an  arbitrator  from  making  an  award, 
after  revocation?  The  award  may  be  a  nullity  when  made; 
but  that  is  a  different  point. 

Piatt :  Search  has  been  made  for  precedents ;  but  none  has 
been  found.) 

LoBD  Dbnman,  Ch.  J.: 

I  am  clearly  of  opinion  that  this  case  of  revocation  is  not 
within  the  statute.  To  take  away  the  power  of  revocation  which 
parties  had  at  common  law,  the  enactment  ought  to  be  very  clear. 
[  ♦622  ]  The  thirty-ninth  section  of  stat.  3  &  4  Will.  IV.  c.  42,  applies  *to  two 
distinct  cases ;  first,  where  the  parties  consent  to  a  rule  of  Court, 
Judge's  order,  or  order  of  Nisi  Prius,  in  any  action ;  secondly, 
where  there  is  a  submission  containing  an  agreement  for  making 
it  a  rule  of  Court.  This  case  does  not  fall  within  the  first  branch 
of  the  enactment ;  and  the  clause  which  has  been  relied  upon 
does  not  constitute  an  agreement  within  the  second.  But,  as  to 
the  rule  before  us,  we  cannot  avoid  disposing  of  it ;  and  I  think 
that  it  must  be  discharged. 

Pattbson,  J. : 

I  have  not  the  slightest  doubt  on  this  subject.  The  thirty- 
ninth  section  is  evidently  framed  to  apply  to  civil  actions.  The 
whole  Act  is  so.  The  words,  "any  submission  to  reference 
containing  an  agreement  that  such  submission  shall  be  made  a 
rule  of  any  of  his  Majesty's  courts  of  record,"  evidently  point  to 
stat.  9  &  10  Will.  III.  c.  15,  and  the ''  submission"  thei;e  spoken  of. 
In  1  Chitty's  Statutes,  83,  it  is  said,  in  note  (ft)  to  stat.  9  &  10 
Will.  III.  c,  15,  that  *'  criminal  offences  which  are  personal,  such 
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S8  assault,"  &c.,  "  for  which  an  action  of  damages  would  lie,  may,  Rex 
it  is  said,- be  submitted  to  arbitration;"  *'and  if  an  indictment  bardell. 
has  been  preferred  in  any  such  case  the  matter  of  complaint 
may  still  be  referred  by  leave  of  the  Court."  But  that  is  at 
<x)mmon  law,  not  under  the  statute.  We  cannot,  however, 
avoid  discharging  this  rule.  It  would  be  a  stretch  of  our  authority 
to  restrain  the  arbitrator. 

Williams,  J. : 

Whether  or  not  the  Legislature  intended  to  include  references 
on  indictment  in  the  thirty-ninth  section  of  stat.  8  &  4  Will.  lY. 
«.  42,  is  immaterial ;  but  the  proceeding  is  so  rare  that  it  probably 
was  not  thought  of.  The  section  clearly  refers  to  cases  where 
there  is  an  action  *in  Court,  or  where  parties  to  an  action  have  [  *628  ] 
consented  to  a  clause  for  making  the  submission  a  rule  of  Court, 
and  such  consent  has  been  given,  not  through  the  order  of  Nisi 
Prius,  but  by  agreement  between  themselves. 

Coleridge,  J. : 

The  provisions  of  stat.  8  &  4  Will.  IV.  c.  42,  s.  39.  are  for 
references  of  actions  at  common  law,  and  references  under  the 

statute  of  William  III. 

^  Ilule  discharged. 


SYMS  V.  CHAPLIN  and  Others  (1).  isse. 

Xov,  15. 
<5  Adol.  &  Ellis,  634— 64o ;  S.  C.  1  N.  &  P.  129 ;  2  H.  &  W,  411 ;  6  L.  J.  

(N.  S.)  K.  B.  25.)  [  (534  ] 

Plaintiff  sent  a  parcel,  directed  to  a  person  in  London,  to  the  post- 
master of  Bradford,  to  be  forwarded  to  Melksham.  The  postmaster 
received  2d,  to  book  the  parcel,  and  eent  it  by  a  mail  cart  to  the  *'  King's 
Arms"  Inn  at  Melksham.  He  was  accustomed  so  to  take  in  parcels 
for  the  mail  cart.  The  innkeeper  at  M.  booked  the  parcel  for  London, 
charging  2d,  as  **  booking,"  for  his  own  trouble,  and  also  charging  on 
the  parcel  the  demand  for  carriage  from  Bradford,  which  he  had  paid. 
He  forwarded  the  parcel  by  a  mail  coach,  of  which  the  defendants  were 
proprietors,  to  London.  Several  coaches  used  to  stop  at  the  **  King's 
Arms ;  "  the  mail  pulled  up  there,  but  did  not  change  horses,  llie 
innkeeper  had  no  express  authority  from  the  defendants  to  take  in 
parcels,  and  used  his  discretion  in  sending  them  by  mail  or  any  other 

(1)  Cited  by  I^rd  Eshee,  M.  R.  in      Ry.  Co.(l886)  18  Q.  B.  Div.  121, 124 ; 
SifphensY.  Loudmi  a ud South- Western      u6  L.  J.  Q.  B,  171,  173,— R,  C. 
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coach.  No  regular  booking-office  was  kept  at  the  **  King's  Arms."  Tho^ 
parcel  was  lost : 

Held,  first,  that,  for  the  purpose  of  taking  in  the  above  parcel,  th©- 
"King's  Arms"  was  a  receiving  house  of  tiie  defendants,  within  the- 
Carriers  Act,  1830  (II  Geo.  IV.  &  1  Will.  IV.  c.  68).  Secondly,  that 
the  plaintiff  might  properly  sue  the  defendants  on  a  contract  to  carry 
from  Melksham  to  London. 

The  defendants  pleaded  non  assumpsit^  and  that  the  parcel  contained 
property  within  the  description  in  stat.  1 1  Geo.  IV.  &  1  Will.  IV.  c.  68, 
R.  1,  above  the  value  of  10/. ;  that  it  was  not  delivered  at  a  receiving- 
house  of  the  defendants,  but  to  their  servant ;  and  that  plaintiff  did  not, 
at  the  time  of  delivering  the  same  to  such  servant,  declare  the  value 
of  the  parcel,  nor  did  he  ever  pay  any  increased  rate  of  charge  for  it. 
Beplication,  de  injuria.  The  jury  found  that  the  house  was  a  receiving" 
house  of  the  defendants,  and  it  appeared  that  no  notice  was  affixed  there 
pursuant  to  sect.  2  of  the  statute.  The  defendant,  in  moving  for  a  now 
trial,  contended  that,  independently  of  the  enactments  in  those  sections, 
the  plaintiff  could  not  recover,-  not  having  declared  the  value  of  the- 
parcel  to  their  servant,  and  such  declaration  being,  by  sect.  1,  a  con- 
dition precedent  to  the  recover^'  of  damages  for  loss  of  any  goods  there 
mentioned,  exceeding  10/.  in  value  : 

Held  that,  on  the  third  plea,  and  the  finding  of  the  jury,  this  objection 
could  not  l)e  maintained. 

And  that,  since  the  new  rules  of  pleading,  Ilil.  4  Will.  IV.  (1),  such 
defence  was  not  open  on  non  assumpsit. 

Assumpsit.  The  declaration  stated  that  the  plaintiff  had 
become  bankrupt  and  obtained  his  certificate,  and  that,  the  said 
certificate  being  of  great  value,  viz.  &c.,  plaintiff  caused  the  same 
to  be  delivered  to  defendants  (they  then  being  common  carriers 
of  goods  for  hire  in  and  by  a  certain  coach  from  Melksham  to- 
London),  to  be  taken  care  of  and  safely  carried  and  conveyed  by 
defendants  as  such  carriers  as  aforesaid,  in  and  by  the  said 
coach,  from  M.  aforesaid  to  London,  and  there  to  be  safely 
delivered  by  defendants  for  plaintiff;  that,  in  consideration 
thereof,  and  of  certain  reward  &c.,  defendants,  being  such 
carriers,  undertook  and  promised  plaintiff  to  take  care  of  the 
said  certificate,  and  safely  carry  the  same  in  and  by  the  said 
coach  from  *M.  to  London,  and  there,  to  wit  at  London  aforesaid,, 
safely  deliver  the  same  for  plaintiff.  And,  although  defendants, 
as  such  carriers,  then  had  and  received  the  said  certificate  for 
the  purpose  last  aforesaid,  yet  defendants,  not  regarding  their 
duty  &c.,  nor  their  said  promise  &c.,  have  not  kQ.  (stating  breach 

(1)  [The  "New  Rules"  of  1834,  made  pleading  far  mora  complicated 
which,   under  pretence    of   reform,      than  it  was  before. — F.  P.] 
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of  the  alleged  promise  in  its  several  particulars),  but,  on  the 
•contrary  thereof,  defendants,  being  such  carriers  as  aforesaid,  so 
•carelessly  and  negligently  behaved  and  conducted  themselves 
with  respect  to  the  said  certificate,  that,  by  and  through  the 
mere  carelessness,  negligence,  and  improper  conduct  of  defendants 
and  their  servants  in  that  behalf,  the  said  certificate,  being  of  the 
value  aforesaid,  afterwards,  to  wit  on  &c.,  was  lost.  By  means 
whereof,  &c.  (alleging  special  damage). 

Pleas.  1.  That  defendants  did  not  promise  &c.  2.  That 
plaintiff  did  not  cause  the  said  certificate  to  be  delivered  to 
defendants  for  the  purpose  in  the  declaration  mentioned  in 
manner  and  form  &c.  8.  That  the  said  certificate  was  delivered 
by  plaintiff  for  the  purpose  of  being  carried  and  conveyed  as  in 
the  declaration  mentioned,  after  the  passing  of  a  certain  Act 
made  in  the  first  year  of  Will.  IV.,  intituled  &c.  (i) ;  and  that 


Syms 

V, 

Chaplin. 


(1)  Stat.  11  Geo.  IV.  &  1  Will.  IV. 
c  en,  is  entitled  '*An  Act  for  the 
more  effectual  protection  of  mail 
contractors,  stage  coach  proprietors, 
and  other  common  carriers  for  hire, 
against  the  loss  of  or  injury  to  parcels 
or  packages  delivered  to  tbom  for 
conveyance  or  custody,  the  value 
and  contents  of  which  shall  not  be 
declared  to  them  by  the  ownei-s 
thereof."  Sect.  1,  after  reciting 
that,  by  reason  of  the  circumstances 
there  mentioned,  the  responsibility 
of  mail  contractors,  stage  coach  pro- 
prietors, and  common  carriers  for 
hire,  is  greatly  increased,  and  that, 
**  through  the  frequent  omission  by 
persons  sending  such  parcels  and 
packages  to  notify  the  value  and 
nature  of  the  contents  thereof,  so 
as  to  enable  such  mail  contractors,'* 
&c.  '*  by  due  diligence,  to  protect 
themselves  against  losses  arising 
from  their  legal  responsibility,  and 
the  difficulty  of  fixing  parties  *with 
knowledge  of  notices  published  by 
such  mail  contractors,"  &c.,  **  with 
the  intent  to  limit  such  responsi- 
bility, they  have  become  exposed 
to    great    and    unavoidable    risks, 


and  have  thereby  sustained  heavy 
losses ; "  enacts  that  no  mail  con- 
tractor, stage  coach  proprietor,  &c., 
shall  be  liable  for  the  loss  of  any 
article  of  property  of  the  descriptions 
following,  viz.  &c.  (enumerating  a 
number  of  articles,  among  which 
are  **  writings  "),  '*  contained  in  any 
parcel' or  package  which  shall  have 
been  delivered,  either  to  b«  carried 
for  hire  or  to  accompany  the  person 
of  any  passenger  in  any  mail  or  stage 
coach  or  other  public  conveyance, 
whon  the  value  of  such  article  or 
aiticles  of  propeity  aforesaid  con- 
tained in  such  parcel  or  package 
shall  exceed  the  sum  of  10/.,  unless 
at  the  time  of  the  delivery  thereof 
at  the  office,  warehouse,  or  receiving 
house  of  such  mail  contractor,  stage 
coach  proprietor,  or  other  common 
carrier,  or  to  his,  her,  or  their  book- 
keeper, coacbman,  or  other  servant, 
for  the  purpose  of  being  carried,  or 
of  accompanying  the  person  of  any 
passenger  as  aforesaid,  the  value  and 
nature  of  such  article  or  articles  or 
property  shall  have  been  declared 
by  the  person  or  persons  sending 
or  deliveiing   the  same,   and  such 


[  •G36,  «.  ] 
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Symb 

V. 

Chaplin. 
[  •636  ] 

[  •637  ] 


*the  said  certificate  was  and  is  a  certain  writing  within  the 
meaning  of  the  said  Act,  and  that  the  value  thereof  exceeded  101. ; 
and  that  the  said  certificate  was  not  delivered  at  any  office, 
warehouse,  or  receiving  house  *of  defendants  as  such  common 
carriers  as  aforesaid,  but  that  the  same  was  delivered  to  and 
received  by  a  certain  then  servant  of  defendants  in  that  behalf ; 
and  that  plaintiff  did  not,  nor  did  any  other  person  on  his  behalf, 
at  the  time  when  the  said  certificate  was  so  delivered  to  and 
received  by  the  said  servant  of  defendants  as  aforesaid,  declare 
the  value  and  nature  thereof,  nor  did  the  plaintiff  then,  or  at 
any  other  time,  pay  to  defendants,  or  to  their  said  servant  who 
so  received  the  said  certificate,  or  to  any  other  person  or  persons 
on  behalf  of  defendants,  any  increased  rate  of  charge  over  and 
above  the  ordinary  rate  of  carriage  as  a  compensation  for  the 
greater  risk  and  care  to  be  taken  for  the  safe  conveyance  of  such 
certificate,  or  any  other  increased  charge  whatsoever;  nor  did 
defendants,  or  any  or  either  of  them,  or  the  said  servant  who  so 


increased  charge  as  hereinafter  men- 
tioned, or  an  engagement  to  pay  the 
same,  be  accepted  by  the  person 
receiving  such  parcel  or  package." 

Sect.  2  enacts,  ''That  when  any 
parcel  or  package  containing  any  of 
the  articles  above  specified  shall  be 
so  delivered,  and  its  value  and  con- 
tents declared  as  aforesaid,  and  such 
value  shall  exceed  the  sum  of  10^., 
it  shall  be  lawful  for  such  mail  con- 
tractors, stage  coach  proprietors,  and 
other  common  carriers  to  demand  and 
[  'eST,  M.  ]  receive  an  increased  rate  of  charge, 
to  be  notified  by  some  notice  afiixed 
in  legible  characters  in  some  public 
and  conspicuous  part  of  the  office, 
warehouse,  or  other  receiving  house 
where  such  parcels  or  packages  are 
received  by  them  for  the  purpose 
of  conveyance,  stating  the  increased 
rates  of  charge  required  to  be  paid 
over  and  above  the  ordinary  rate  of 
carriage  as  a  compensation  for  the 
greater  risk  and  care  to  be  taken  for 
the  safe  convej^ance  of  such  valuable 
articles;    and    all    persons    sending 


or  delivering  parcels  or  packages 
containing  such  valuable  articles 
as  aforesaid  at  such  office  shall 
be  bound  by  such  notice,  without 
further  proof  of  the  same  having 
come  to  their  knowledge.** 

Sect.  3  enacts,  among  other  things, 
that,  if  ''such  notice  as  aforesaid 
shall  not  have  been  affixed,  the  mail 
contractor,  stage  coach  proprietor, 
or  other  common  carrier  as  aforesaid 
shall  not  have  or  be  entitled  to  any 
benefit  or  advantage  uilder  this  Act, 
but  shall  be  liable  and  responsible  ♦as 
at  the  common  law,  and  be  liable  to 
refund  the  increased  rate  of  charge.** 

Sect.  5  enacts,  **that  for  the  pur- 
poses of  this  Act  every  office,  ware- 
house, or  receiving  house  which  shall 
be  used  or  appointed  by  any  mail 
contractor  or  stage  coach  proprietor 
or  other  such  common  carrier  as  afore- 
said for  the  receiving  of  parcels  to  be 
conveyed  as  aforesaid,  shall  be  deemed 
and  taken  to  be  the  receiving  house, 
warehouse,  or  office  of  such  mail  con- 
tractor, stage  coach  proprietor,**  &c. 
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received  the  said  certificate  as  aforesaid,  or  any  person  on  behalf        Syms 
of  defendants,  then  or  at  any  other  time  accept  any  engagement     chaplin. 
to  pay  the  same.    Verification. 

Replication  to  the  third  plea,  that  defendants  of  their  own 
wrong,  and  without  the  cause  by  them  in  their  last  plea  alleged, 
were  guilty  of  the  breach  of  promise,  &c.,  in  manner  and  form  &c. 
Conclusion  to  the  country. 

On  the  trial  before  Williams,  J.,  at  the  last  Summer  Assizes 
for  Wiltshire,  it  appeared  that  the  defendants  *were  the  pro-  [  •688  ] 
prietors  of  the  Bath  and  Bristol  mail.  The  certificate  in  question 
was  enclosed  in  a  parcel,  addressed  to  a  house  in  London  (but 
with  no  special  direction  as  to  the  coach  by  which  it  should  go), 
and  was  sent  to  the  post-ofl5ce  at  Bradford,  Wilts,  from  whence 
it  was  forwarded  to  Melksham.  The  postmaster  of  Bradford, 
Johnson,  received  it  in  the  post-ofl5ce ;  the  servant  who  brought 
it  paid  2d.  to  book  it.  No  notice  was  put  up  at  the  post-office  as 
to  parcels.  Johnson  was  accustomed  to  receive  parcels,  and 
deliver  them  to  the  driver  of  a  mail  cart,  who  carried  them  to 
Melksham,  six  miles  distant.  The  cart  was  employed  by  Tucker, 
the  mail  contractor  at  Melksham,  (who  was  not  one  of  the  present 
defendants) ;  Johnson  received  the  parcels  for  Tucker,  and  knew 
nothing  of  the  defendants.  If  any  person  wished  to  pay  carriage 
to  London,  he  received  the  money.  The  driver  of  the  mail  cart, 
who  accounted  with  Tucker,  received  the  parcel  in  question  with 
others  from  Johnson  the  postmaster,  and  delivered  them  at  the 
"  King's  Arms  "  Inn,  Melksham.  The  innkeeper  at  Melksham, 
Bird,  took  in  the  parcel  in  question,  and  delivered  it  to  the 
coachman  of  the  London  mail.  The  carriage  from  Bradford  to 
Melksham  was  charged  upon  the  parcel;  the  coachman  paid  Bird 
the  amount,  and  "  charged  it  on."  Bird  used  to  receive  parcels 
to  be  forwarded  by  the  mails,  and  by  other  coaches ;  he  booked 
them,  and  kept  2d.  for  the  booking,  as  a  recompence  for  the  care 
of  the  parcels.  He  had  no  authority  from  the  mail-coach  pro- 
prietors to  book,  nor  had  he  ever  been  applied  to  by  them  to 
receive  parcels.  When  the  carriage  from  Melksham  forward  was 
paid  at  the  "King's  Arms,"  he  delivered  the  money  to  the  coach- 
man. There  was  no  regular  booking-office ;  parcels  were  taken 
in  at  the  *bar ;  and  there  was  no  notice  exhibited  as  to  the  rate       [  *639  ] 
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STM8        of  charges.    Several  coaches  used  to  call  at  the  *'  King's  Arms  " ; 

Chaplin,     iov  two  years  and  a  half  the  mail  had  been  accustomed  to  pull 

up  there,  but  not  to  change  horses.     No  statement  was  made  on 

the  plaintiff's  behalf,  as  to  the  value  of  his  parcel,  either  at  the 

Bradford  post-ofl&ce  or  at  the  "  King's  Arms." 

The  defendants'  counsel  contended  that  the  plaintiff  ought  to 
be  nonsuited,  upon  grounds  which  will  appear  from  the  following 
report.  The  learned  Judge  reserved  leave  to  enter  a  nonsuit, 
and  left  the  case  to  the  jury,  directing  their  attention  particularly 
to  the  third  plea,  and  to  the  question  raised  by  that  plea, 
whether  or  not  the  **  King's  Arms  "  was  a  receiving  house  of 
the  defendants:  and  he  told  them  that,  if  it  was,  the  third 
plea  was  not  proved.  The  jury  found  a  verdict  for  the  plaintiff; 
damages  25/. 

Bompas,  Serjt.  in  this  Term  (November  3rd)  moved  for  a 
rule  to  shew  cause  why  a  nonsuit  should  not  be  entered  : 

First,  on  the  facts  proved,  the  *'  King's  Arms  "  was  not  a 
receiving  house  of  the  defendants.  The  postmaster  of  Bradford 
received  no  direction  that  the  parcel  should  go  by  any  particular 
coach.  He  sent  it  by  a  mail  cart,  the  driver  of  which  received  a 
separate  payment  for  the  carriage  from  Bradford  to  Melksham  ; 
and  that  payment  was  made  by  the  landlord  of  the  "King's 
Arms,"  who  received  the  amount  again  from  the  coachman  to 
whom  he  delivered  the  parcel.  Several  coaches  stop  at  the 
"King's  Arms,"  and  it  was  in  the  landlord's  discretion  to 
select  the  coach  by  which  the  parcel  should  go.  He  receives 
no  payment  from  the  defendants,  and  has  no  commission 
from  them  to  take  in  packages  for  them.  If  the  owner  himself 
[  •640  J  had  left  the  certificate  at  *the  "  King's  Arms,"  it  would  not 
have  been  taken  in  there  as  at  a  receiving-house  for  the 
defendants. 

(Coleridge,  J. :  If  there  is  an  office  at  which  three  or  four 
coaches  call,  is  not  it  a  receiving  house  for  each  ?) 

The  defendants  here  had  not  in  any  way  appointed  the  "  King's 
Arms"  as  their  office.  The  mail  did  not  even  change  horses 
there ;  it  only  pulled  up. 
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(Lord  Denman,  Ch.  J. :  The  mail  stops  where  the  proprietors         Symb 
direct ;  it  is  an  understood  transaction.)  Chaplin. 

That  does  not  make  the  inn  a  receiving  house  for  the  mail. 

(Lord  Denman,  Ch.  J. :  If  the  landlord  received  the  parcel 
generally,  the  receipt  would  become  a  receipt  on  behalf  of  the 
mail,  when  he  put  the  parcel  into  the  coachman's  hand.) 

If  so,  there  could  not  have  been  an  extra  charge  made  at  the 
'*  King's  Arms"  on  behalf  of  the  defendants,  under  stat.  11 
<jeo.  IV.  &  1  Will.  IV.  c.  68,  s.  I,  at  the  time  when  the  parcel 
was  delivered  there,  no  person  being  then  authorised  to  make 
such  charge  for  the  defendants ;  nor  was  the  "  King's  Arms  "  a 
place  at  which  notice  of  such  charge  could  be  given,  under 
sect.  2 ;  and  accordingly  the  third  plea  avers  that  the  delivery 
was,  in  fact,  not  made  at  a  receiving  house  or  office  of  the 
defendants,  but  to  their  servant,  that  is,  to  the  coachman  at  the 
time  when  he  received  it  from  the  landlord. 

Secondljs  this  being  an  action  of  contract,  and  not  for  a  breach 
of  duty,  it  is  material  to  shew  a  contract  between  the  plaintiff 
and  the  defendants.  If  he  contracted,  it  was  with  Johnson  the 
Bradford  postmaster.  Johnson  received  money  for  the  booking 
of  the  parcel  at  Bradford;  he  forwarded  it  to  Melksham,  and  the 
•carriage  from  Bradford  to  Melksham  was  paid  by  the  defendants. 
The  contract  declared  upon  is  to  carry  from  Melksham  to  London. 
Now,  the  defendants'  contract  at  Melksham  was  with  Johnson 
only :  it  was  to  pay  the  charges  already  ^incurred  by  him,  and  [  •Cii  ] 
to  send  the  parcel  for  him  to  London.  If  the  plaintiff  was  party 
to  any  contract,  it  was  when  the  parcel  was  delivered  at  Bradford, 
and  at  that  time  Johnson  clearly  was  not  the  agent  of  the 
•defendants.  He  was  not  bound  to  send  the  parcel  to  them, 
more  than  to  any  other  person;  and  if  he  transmitted  it  by 
an  improper  conveyance,  he  was  liable  to  the  plaintiff  for  any 
•consequent  damage. 

Thirdly,  it  is  a  condition  precedent  to  the  right  of  recovery 
against  any  carrier  described  in  stat.  11  Geo.  IV:  &  1  Will.  IV. 
<j.  68,  for  the  loss  of  goods  there  specified,  that  the  value,  if  above 
lOl.f  should  in  all  cases  have  been  declared  according  to  sect.  1. 
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Syms  That  is  an  independent  enactment,  and  not  affected  by  th» 
Chaplik.  particular  provisions  of  sects.  2  and  8.  Sect.  2  has  reference 
entirely  to  the  increased  rate  of  charge  demandable  in  the  cases 
there  mentioned;  and  sect.  8  prescribes  the  terms  and  conditions 
to  be  observed  where  the  increased  rate  is  demanded.  The  words,. 
**  shall  not  have  or  be  entitled  to  any  benefit "  **  under  this  Act," 
refer  to  the  case  where  the  carrier  has  made  the  increased  charge 
without  performing  the  conditions.  But  it  is  not  necessary  that 
that  charge  should  be  made,  nor,  consequently,  that  the  conditions 
should  be  fulfilled  where  the  carrier  does  not  make  it.  He  is  at 
all  events  entitled  to  the  protection  of  sect.  1,  if  the  article  lost  be 
of  such  a  description  and  value  as  bring  it  within  that  enactment* 

(Coleridge,  J.:  It  was  so  held  in  Owen  v. Burnett  (i).) 

The  question  here  may  be,  whether  this  defence  is  available 

under  the  third  plea,  the  jury  having  found  that  the  parcel  was 

delivered  at  a  receiving  house,  which  the  plea  denies.    But,  upon 

L  *^'^'-  ]       the  true  construction  of  sect.  1,  *that  point  is  wholly  immateriaL 

(Lord  Dbnman,  Ch.  J. :  It  would  be  difficult  to  bring  the  case, 
as  now  put,  within  the  third  plea.  The  plea  raises  a  different 
defence.) 

Enough  was  proved   to  raise   this   defence;   and   the  plea   is 
applicable  if  the  merely  superfluous  parts  be  rejected. 

Lord  Denman,  Ch.  J. : 

On  the  first  point,  I  cannot  entertain  a  doubt.  The  "  King's 
Arms  "  was  an  inn  used  by  the  defendants,  had  been  some  time 
in  the  habit  of  taking  in  parcels  which  were  sent  by  their  coach, 
and  was  adopted  by  them  as  their  receiving  house.  I  think  it 
came  within  the  third  class  of  places  ("oflice,  warehouse,  or 
receiving  house  '')  spoken  of  in  the  first  two  sections  of  the  Act, 
having  been  adopted  as  such  a  place  by  the  defendants.  As  to 
the  second  point,  I  think  that  there  was  a  contract  between 
the  defendants  and  the  plaintiff.  A  carrier  receiving  goods 
undertakes  to  carry  them  to  the  party  whose  address  is  upon  them  ; 

(I)  39  R.  R.  794  (2  Cr.  &  M.  353 ;  4  Tyrwh.  133). 
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the  fact  of  their  coming  to  him  through  a  series  of  agents  does        syhs 
not  prevent  his  being  liable  to  the  sender.    He  cannot  throw     chaplik. 
back  the  liability  upon  the  earliest  agent.     The  third  point  is 
important,  and  is  difficult  with  regard  both  to  the  construction 
of  the  Act,  and  the  effect  to  be  given  to  the  plea.    We  will  take 
time  to  consider  of  it. 

PATTESOMf  J. : 

It  appears  that  the  mail-coach  was  in  the  habit  of  stopping  at 
the  "King's  Arms,"  but  did  not  change  horses  there;  if  it  had, 
the  case  would  have  stood  more  favourably  to  the  defendants, 
because  then  it  might  have  been  said  that  the  mere  adventitious 
circumstance  of  the  coach  occasionally  taking  in  a  parcel  while 
changing  horses  did  not  make  the  inn  a  receiving  house  for  the 
mail  coach  proprietors.  But  here  it  seems  that  the  coach  stopped 
for  the  express  purpose  *of  taking  parcels.  The  mode  of  [  *C43  ] 
remuneration  for  what  had  been  done  previously  in  respect  of 
the  parcel  can  make  no  difference.  As  to  the  persons  contracting, 
the  evidence  shews  that  the  postmaster  at  Bradford  did  not 
undertake  to  convey  the  parcel  to  London,  but  only  to  forward 
it  to  the  inn  at  Melksham  ;  his  responsibility  would  cease  there ; 
and  it  is  clear  upon  the  evidence  that  that  was  the  understanding. 
On  the  delivery  at  Melksham  the  innkeeper  there  became  the 
agent ;  and,  if  the  inn  was  a  receiving  house  of  the  defendants, 
he  was  their  servant  for  the  purpose  of  receiving  the  parcel.  On 
the  third  point  there  is  some  difficulty. 

Coleridge,  J. : 

The  plaintiff  in  this  case,  wanting  to  transmit  a  parcel  to 
London,  sends  it  to  Johnson,  the  postmaster  of  Bradford,  who 
receives  twopence  on  account  of  it,  and  delivers  it  to  a  person 
by  whom  it  is  carried  to  the  inn  at  Melksham.  What  is  the 
inference  from  these  facts  ?  That  there  was  a  contract  between 
the  plaintiff  and  Johnson,  not  for  sending  the  parcel  to  London, 
but  for  sending  it  to  Melksham  to  be  forwarded.  When  that  was 
done,  Johnson  had  performed  his  duty  and  earned  his  reward. 
Then  as  to  the  house  at  Melksham.  It  seems  that  for  two  years 
and  a  half  the  mail  had  stopped  there  to  receive  parcels.     In  all 
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SfMs  common  understanding  that  made  it  a  receiving  house  for  the 
Chaplin,  mail.  We  must  take  it  that  the  coach  stopped  there  by  direction 
of  the  proprietors.  It  is  said  that  the  inn  was  not  a  receiving 
house  for  them,  because  other  coaches  stopped  there,  and  the 
innkeeper  had  his  option  of  sending  the  parcel  by  any,  and  that, 
not  receivin;^  for  one  in  particular,  he  could  not  be  the  agent  of 
[^014]  that  one.  But,  construing  the  facts  as  reasonable  *men,  we 
must  say  that,  as  soon  as  the  innkeeper  determined*  upon  the 
coach  by  which  he  would  send,  he  became,  for  that  purpose,  the 
agent  of  the  proprietors.  On  this  part  of  the  case  we  may 
dismiss  from  consideration  what  occurred  up  to  the  delivery  of 
the  parcel  at  the  inn.  It  would  have  made  no  difference  if  the 
plaintiff  had  brought  it  there  with  his  own  hands,  or  sent  it  by 
his  livery  servant. 

Williams,  J. : 

The  great  contest  at  the  trial  was,  whether  or  not  the  inn  was 
a  receiving  house  of  the  defendants.  I  agree  with  the  rest  of 
the  Court,  that  the  facts  equally  dispose  of  both  the  first  and 
the  second  objection.  The  fifth  section  of  stat.  11  Geo.  IV. 
&  1  Will.  IV.  c.  68,  says  that  **  every  office,  warehouse,  or 
receiving  house  which  shall  be  used  or  appointed  by  any  mail 
contractor,"  &c.,  for  the  receiving  of  parcels  shall  be  deemed  the 
receiving  house  of  such  contractor,  &c.  No  formal  appointment 
is  required.  The  contract  of  the  defendants  began  from  the 
place  where  their  coachman  received  the  parcel. 

As  to  the  remaining  point. 

Cur.  adv.  vulL 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court: 

The  question  which  remained  for  our  consideration  in  this  case 
was,  whether,  upon  the  third  plea,  the  plaintiffs  were  entitled  to 
recover,  and  we  think  they  are,  the  jury  having  found  that  the 
parcel  was  taken  in  at  a  receiving  house  of  the  defendants. 
Then  the  question  is,  whether  the  defence  which  was  suggested 
[  *64'i  ]  under  that  plea  can  be  made  available  under  the  general  *issae. 
Ouen  V.  Burnett  (i),  which  was  referred  to  in  moving,  was  decided 
(I)  39  R.  R.  794  (2  Cr.  &  M.  3o3;  4  T>t.  133). 
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before  the  new  rules  of  pleading.    Since  the  new  rules  (i),  we  think 

that  this  defence  cannot  be  admitted  on  a  plea  of  non  assumpsit. 

No  rule,  therefore,  can  be  granted. 

Rule  refused  (2). 


Stms 

r. 

Chaplin 


DOE  D.  MUDD  V.  SUCKERM0RE(3), 

(5  Adol.  &  Ellia,  703—754;  S.  C.  2  N.  &  P.  16;  W.  W.  &  D.  405;  7  L.  J. 

(N.  S.)  K.  B.  3.3.) 

Defendant  in  ejectment  produced  a  will,  and,  on  one  day  of  tlie  tiial 
(which  lasted  several  days),  called  an  attesting  witness,  who  swore  that 
the  attestation  was  his.  On  his  cross-examination,  two  signatures  to 
depositions  respecting  the  same  will  in  an  Ecclesiastical  Court,  and  several 
other  signatures,  were  shewn  to  him  (none  of  these  being  in  evidence  for 
any  other  purpose  of  the  cause),  and  he  stated  that  he  believed  them  to 
be  his.  On  the  following  day,  the  plaintiff  tendered  a  witness  to  prove 
the  attestation  not  to  be  genuine.  The  witness  was  an  inspector  at  the 
Bank  of  England,  and  had  no  knowledge  of  the  handwriting  of  the 
supposed  attesting  witness,  except  from  having,  previously  to  the  trial 
and  again  between  the  two  days,  examined  the  signatures  admitted  by 
the  attesting  witness,  which  admission  he  had  heard  made  in  Court. 

Per  Lord  D^man,  Ch.  J.  and  Williams,  J.:  Such  evidence  was 
receivable. 

Per  Patteson  and  Coleridge,  JJ.  :  It  was  not. 

Ejectment  for  messuages,  &c.,  in  Suffolk.  On  the  trial  before 
Yanghan,  J.  at  the  Suffolk  Spring  Assizes,  1885,  a  verdict  was 
found  for  the  defendant.  In  Easter  Term,  1885,  Storks,  Serjt. 
obtained  a  rule  for  a  new  trial  on  the  ground  of  an  improper 
rejection  of  evidence. 

On  this  day,  cause  was  shewn  by  Kelly  and  Gunning ;  and 
Storks,  Serjt.  and  Byles  were  heard  in  support  of  the  rule.  The 
CouBT  took  time  to  consider;  and,  in  Trinity  Term,  1837 
(June  8th),  their  Lordships,  differing  in  opinion,  delivered 
judgment  seriatim.  The  facts,  and  the  grounds  of  argument  on 
each  side,  will  sufficiently  appear  from  the  judgments  delivered. 

See  now  R.  S.  C.  Ord.  XIX.,  r.  20.— 
R.  C. 

(2)  See  GilbaH  v.  Bale,  p.  492,  ante. 

(3)  See  now  the  Criminal  Pro- 
cedure Act,  1865  (28  &  29  Vict, 
c.  18),  8.  8,  which  (notwithstanding 
the  statutory  short  title)  applies,  by 
s.  1,  to  all  Courts  of  Judicature  as 
well  criminal  as  all  others. — R,  C. 


(1)  The  rule  referred  to  was  as 
follows :  "  In  all  actions  of  assumpsit, 
except  on  bills  of  exchange  and  pro- 
missory notes,  the  plea  of  non  assump- 
9it  shall  operate  only  as  a  denial  in 
fact  of  the  express  contract  or  pro- 
mise alleged,  or  of  the  matters  of  fact 
from  which  the  contract  or  promise 
alleged   may   be  implied  by   law." 


1836. 
Nov  AT. 
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COLERIDOE,  J.  : 

This  was  a  motion  for  a  new  trial,  on  the  ground  that  evidence 
had  been  improperly  rejected  by  my  brother  Vauohan  under  the 
following  circumstances.  The  question  in  the  cause  was  the  due 
execution  of  a  will ;  and  the  three  attesting  witnesses  were  called. 
It  was  supposed  that  one  of  them,  Stribling,  was  deceived  in 
swearing  to  his  own  attestation,  and  that,  although  he  had 
attested  a  will  for  the  testator,  the  document  produced  was  not 
that  will,  but  a  forgery,  and  that  the  attestation  was  in  truth  a 
counterfeit.  Upon  cross-examination,  two  signatures,  purporting 
to  be  his,  and  to  have  been  subscribed  to  depositions  (i)  made  by 
him  in  proceedings  relating  to  the  same  will  in  another  Court, 
and  also  sixteen  or  eighteen  signatures,  apparently  his,  pasted 
on  a  sheet  of  pasteboard,  were  shown  to  him ;  and  he  said  he 
believed  they  were  all  of  his  handwriting.  At  the  time  he  gave 
this  evidence,  another  witness  was  in  Court,  and,  the  cause 
lasting  to  the  second  day,  was  called.  He  had  never  seen 
Stribling  write,  nor  had  any  other  means  of  acquiring  a  know- 
ledge of  the  character  of  his  handwriting,  but  from  an  examina- 
tion of  the  signatures  so  produced :  this  he  had  made  on  the 
first  day,  and,  from  this,  he  stated  that  he  thought  he  had 
^acquired  a  knowledge  of  the  character  of  his  handwriting ;  and 
he  was  asked  whether  he  believed  the  attestation  to  the  will  to 
be  the  handwriting  of  Stribling.  This  was  objected  to,  and,  on 
argument,  determined  to  be  inadmissible :  in  my  opinion,  after 
much  consideration,  the  evidence  was  properly  rejected. 

The  rule  as  to  the  proof  of  handwriting,  where  the  witness  has 
not  seen  the  party  write  the  document  in  question,  may  be  stated 
generally  thus.  Either  the  witness  has  seen  the  party  write  on 
some  former  occasion,  or  he  has  corresponded  with  him,  and 
transactions  have  taken  place  between  them  upon  the  faith  that 
letters  purporting  to  have  been  written  or  signed  by  him  have 
been  so  written  or  signed.  On  either  supposition,  the  witness 
is  supposed  to  have  received  into  his  mind  an  impression,  not 
so  much  of  the  manner  in  which  the  writer  has  formed  the 
letters  in  the  particular  instances,  as  of  the  general  character  of 


(1)  These  depositions  were  not  read  in  the  present  cause. 
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his  bandwriting ;  and  he  is  called  on  to  speak  as  to  the  writing 
in  question  by  a  reference  to  the  standard  so  formed  in  his  mind. 
It  is  obvious  that  the  weight  of  this  evidence  may  vary  in  every 
conceivable  degree ;  but  the  principle  appears  to  be  sound,  both 
in  regard  to  the  test  of  genuineness,  and  the  acquisition  of  the 
means  of  applying  it.  The  test  of  genuineness  ought  to  be  the 
resemblance,  not  to  the  formation  of  the  letters  in  some  other 
specimen  or  specimens,  but  to  the  general  character  of  writing, 
which  is  impressed  on  it  as  the  involuntary  and  unconscious 
result  of  constitution,  habit,  or  other  permanent  cause,  and  is 
therefore  itself  permanent.  And  we  best  acquire  a  knowledge  of 
this  character,  by  seeing  the  individual  write  at  times  when  his 
manner  of  writing  is  not  m  question,  or  by  engaging  with  him 
in  correspondence ;  ^either  supposition  giving  reason  to  believe 
that  he  writes  at  the  time,  not  constrainedly,  but  in  his  natural 
manner. 

Upon  these  grounds  du-ectly,  as  I  conceive,  although  not  on 
these  alone,  our  law  has  not,  during  a  long  course  of  years, 
permitted  handwriting  to  be  proved  by  the  immediate  comparison, 
by  a  witness,  of  the  paper  in  dispute  with  some  other  specimen 
proved  to  have  been  written  by  the  supposed  writer  of  the  first. 
It  is  familiar  to  lawyers  that  many  attempts  have  been  made  to 
introduce  this  mode  of  proof,  according  to  the  practice  of  the 
civil  and  ecclesiastical  laws  ;  and  a  text  writer,  to  whose  opinions 
I  shall  always  pay  the  greatest  respect,  Mr.  Starkie  I  mean,  has 
given  this  mode  of  proof  the  sanction  of  his  authority,  as  pre- 
ferable on  principle  to  our  own :  2  Starkie  on  Evidence,  876  (i). 
But,  after  some  uncertainty  of  decision,  the  attempts  have  finally 
failed.  Rex  v.  Catoi'  (2),  though  a  Nisi  Prius  decision,  brings 
this  matter  very  fully  under  review  ;  and,  to  the  extent  at  least 
of  what  it  rejected,  has  always  since  been  considered  as  laying 
down  the  rule  correctly.  In  my  humble  judgment  that  ought 
not  to  be  departed  from.  Assuming  that  no  dispute  exists  as  to 
the  genuineness  of  the  standard,  or  the  fairness  with  which  it 
has  been  selected,  such  a  comparison  leads  to  no  inference  as  to 
the  general  character  of  the  handwriting.  The  two  specimens 
may  be  much  alike,  or  very  different ;  yet,  in  the  former  case, 
(1)  Ed.  2.  (2)  4  Esp.  117. 
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they  may  proceed  from  different  hands,  in  the  latter  from  the 
same.  But,  if  the  points  which  I  have  just  supposed  to  be 
conceded,  be  brought  into  question,  other  and  most  serious 
objections  arise  to  this  mode  of  proof.  If  the  genuineness  be  dis- 
puted, a  collateral  *i8sue  is  raised,  and  that  upon  every  paper 
used  as  a  standard ;  an  issue  too,  in  which  the  proof  may  be 
exactly  of  the  same  nature  as  that  used  in  the  principal  cause, 
namely,  mere  comparison;  with  the  additional  disadvantages^ 
that  the  former  standard  is  not  produced,  and  that  the  opposing 
party  can  avail  himself  of  no  counter-proof.  It  is  easy  to  see 
too,  as  has  been  well  observed  by  Mr.  Starkie,  that  this  inquiry 
might  lead  to  an  endless  series  of  issues  each  more  unsatisfactory 
than  the  preceding.  If  the  fairness  with  which  the  standard 
has  been  selected  be  disputed,  this  again  must  lead  to  a  collateral 
inquiry,  in  which  the  parties  meet  on  unequal  terms  if  no  notice 
be  given  (and  none  is  required  by  our  law),  and  which  must  tend 
to  distract  the  jury,  if  notice  be  given,  and  the  discussion  on  the 
circumstances  under  which  each  specimen  was  written  be  fully 
gone  into. 

It  must  always  be  borne  in  mind,  in  considering  the  rule  of 
the  English  law  on  this  subject,  that  it  has  reference  to  a  trial 
by  jury ;  and  that  w^e  have  no  j)rovisions  for  limiting  the 
standard  of  comparison,  or  regulating  the  manner  of  conducting 
the  inquiry ;  both  of  which,  it  seems,  have  been  found  necessary 
where  such  a  mode  of  proof  has  been  admitted.  It  will  be  found 
not  at  all  irrelevant  to  the  present  inquiry  to  observe  these  pro- 
visions in  the  ecclesiastical  and  French  laws  ;  for  they  seem,  not 
only  to  fortify  the  rule  of  our  law,  constituted  as  our  mode  of 
trial  now  is,  but,  by  their  apparent  inadequacy  in  many  suppos- 
able  cases,  and,  in  the  case  of  the  ecclesiastical  law,  by  the 
alterations  which  it  has  been  found  expedient  to  introduce  into 
the  practice,  to  make  us  satisfied  with  its  present  constitution. 

From  1  Oughton's  Ordo  Judiciorum,  tit.  226,  De  Comparatione 
Literarum  &c.  ad  probandum  manum  testatoris,  ss.  1, 2,  8, 10, 11, 
it  appears  that,  when  the  handwriting  of  a  testator  or  other 
principal  party  was  disputed,  and  the  attesting  witnesses  were 
deceased  before  the  suit  commenced,  or  were  not  called,  it  was 
allowable  to  proceed  by  the  comparison  of  other  instruments. 
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These  instruments  of  comparison  were  required  to  be  proved  by 
witnesses  who  saw  them  wntteyi  (i) ;  it  was  for  the  Judge  to  decide 
whether  they  were  sufficiently  proved  ;  and  then  the  comparison 
was  made  by  sworn  comparators  whom  he  appointed,  to  the 
number  of  four  or  six  e  senioribus  procuratoribus,  et  peritioribus 
in  arte  scribendi.  The  provision,  that  the  witnesses  must  have 
seen  the  party  write  the  documents  which  were  to  form  the 
standard  of  comparison,  would  in  our  law  make  any  comparison 
unnecessary ;  and  the  act  of  comparing  here,  as  in  the  French 
law  also  will  appear  to  be  the  case,  was  considered,  not  so  much 
the  function  of  a  witness,  as  the  exercise  of  skill  in  a  particular 
art  by  ministers  of  the  Court  accredited  by  it,  and,  it  should 
seem,  in  the  absence  of  conflicting  evidence,  conclusively  deciding 
the  point  in  question.  This  mode  of  viewing  the  matter  does 
indeed  relieve  it  from  some  of  the  inconveniences  above  pointed 
oat ;  but  it  is  obviously  inapplicable  to  the  trial  by  jury :  and, 
as  the  cause  might  turn  entirely  on  the  will  or  other  instrument 
being  signed  by  the  testator  or  other  party  alleged,  it  in  effect 
left  its  decision,  not  to  the  Judge,  but  to  the  delegated  com- 
parators  who  proceeded  in  his  absence.  Oughton's  work  was 
published  in  1728,  and,  I  apprehend,  is  considered  to  have 
♦faithfully  represented  the  practice  then  prevailing,  I  have 
been  at  some  pains  to  ascertain  what  the  present  practice  is, 
and  I  find  that  that  whole  proceeding  which  Oughton  describes 
has  long  been  entirely  obsolete.  But  that  is  not  all.  In  1818, 
the  case  of  Spear  v.  Bone  came  before  the  delegates,  between  the 
next  of  kin  and  executors  in  a  will.  On  the  face  of  the  will 
alterations  appeared  ;  and  a  third  party,  being  the  sole  executor 
as  it  originally  stood,  intervened :  and  the  allegation  which  he  gave 
in  raised  the  very  question  of  comparison  of  handwriting ;  and 
the  admission  of  this  allegation  was  the  matter  in  discussion 
before  the  delegates.  I  have  been  favoured  by  Dr.  Nicholl  with 
the  printed  papers  of  Dr.  Arnold,  one  of  the  delegates,  and  his 
MS.  note  of  the  arguments.  The  Court,  after  a  very  learned 
argument  and  much  discussion,  directed  the  allegation  to  be 
reformed;  and  I  am  enabled  to  state  that  the  reformation  was 

(1)  Testes  qui  poterint  deponere,  quod  viderunt  testatorem  subscribentem 
hujusmodi  scriptis,  &c.,  s.  3. 
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settled  with  the  full  concurrence  of  the  delegates.  Dr.  Arnold's 
paper  book,  which  I  have,  contains  the  allegation  as  altered  in 
his  own  handwriting.  In  1816  the  cause  came  on  again ;  and 
the  allegation  stands  reformed  in  the  printed  paper  as  settled  in 
MS. ;  and  that  has  ever  since  been  considered  the  only  proper 
form  of  pleading.  The  allegation  originally  alleged  that,  upon 
an  accurate  examination  of  the  said  will  by  writing-engravers, 
and  others,  accustomed  accurately  to  examine  the  formation  of 
the  letters  of  different  handwriting,  from  their  general  occupa- 
tion of  making  engravings  of  handwriting,  facsimile,  and  other- 
wise, and  otherwise  best  able  to  judge  accurately  thereof,  it 
manifestly  appears  that  the  words  and  letters  of  the  alteration 
aforesaid  are  not  of  the  handwriting  of  the  person  who  wrote  the 
will,  but  that  the  same,  though  in  many  respects  *very  like  the 
writing  of  the  other  parts  of  the  will,  bears  the  appearance  of 
having  been  touched  with  the  pen  a  second  time,  as  if  done  by 
some  one  endeavouring  to  copy  or  imitate  the  handwriting  of 
another  person.  It  was  thus  reformed, — That,  upon  an  exami- 
nation of  the  said  will,  it  appears  that  the  words  and  letters  of 
the  alteration  aforesaid  are  not  of  the  handwriting  of  the  person 
who  wrote  the  will,  but  are  in  a  feigned  handwriting ;  and  that 
the  same  is  well  known  to  persons  skilled  in  handwriting. 

From  all  this  it  appears  that,  although  comparison  of  hand- 
writing is  still  an  admitted  mode  of  proof  in  the  Ecclesiastical 
Courts,  yet  they  have  found  it  expedient  to  contract  rather  than 
to  enlarge  the  limits  of  its  admissibility,  bringing  their  rule 
more  and  more  near  to  that  which  has  hitherto  prevailed  in  the 
courts  of  common  law ;  a  reason,  as  it  seems  to  me,  of  no  little 
weight  against  our  admitting  such  a  head  of  evidence  into  our 
practice. 

The  ecclesiastical  law  appears  to  have  made  no  limitation  as 
to  the  quality  of  the  instruments  which  might  be  made  the 
foundation  of  the  comparison :  "  alia  scripta,  quamvis  omnino 
impertinentia  ad  causam  institutam  "  (i). 

The  French  law  is  more  precise.     It  defines,  not  only  the 
persons  who  are  to  make  the  comparison,  sworn  experts,  three 
in  number,  appointed  by  the  Court  or  agreed  on  by  the  parties, 
(1)1  Oughton,  Ord.  Jud.  tit.  225.  8.  3. 
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but  the  writings  to  be  submitted  to  them.  In  the  Code  de 
Procedure  Civile,  Part  1. 1. 2,  tit.  10,  s.  200,  are  found  the  provisions 
on  this  latter  point.  The  writings  must  either  be  of  a  public 
nature,  ^such  as  signatures  made  before  a  notary,  or  Judge,  &c., 
or  papers  written  and  signed  in  some  public  capacity;  or,  if 
private  papers,  they  must  be  admitted  in  the  cause,  by  the  party 
to  whom  they  are  attributed,  to  be  of  his  own  handwriting :  a 
previous  admission  of  them,  or  previous  proof,  will  not  make 
them  admissible.  These  latter  restrictions  are  evidently  framed 
At  once  to  secure  the  genuineness  of  the  specimens,  and  to  meet 
the  inconvenience  of  contradictory  testimony  as  to  this  point ; 
but  they  do  not  tend  to  the  production  of  writing  in  the  most 
natural  character,  and  in  a  great  many  cases  put  it  in  the  power 
of  the  party  to  exclude  such  from  the  comparison.  Pothier, 
indeed,  in  his  Traite  de  la  Procedure  Civile,  Part  1,  c.  8,  sect.  2, 
art.  1,  §  2  (1),  seems  to  consider  private  writings  or  signatures 
as  practically  forming  no  standard  of  comparison  on  this  last 
ground.  It  is  obvious  in  how  many  cases  it  would  be  impossible 
to  produce  writings  of  an  individual  answering  to  the  description 
here  given  of  public  writings. 

I  have  been  thus  (I  fear  tediously)  minute  in  stating  the 
general  rule,  and  the  principles  on  which  I  conceive  it  now  rests; 
and  I  think  it  unnecessary  to  cite  any  authorities  in  support  of 
it,  because  no  question  is  now  made  whether  that  rule  exists,  or 
is  well  founded  ;  but  it  is  contended  that  the  facts  of  the  present 
case  fall  within  it.  It  is  not  denied  that  immediate  comparison 
is  inadmissible,  or  that  the  witness  must  speak  from  a  knowledge 
of  the  general  character  of  the  handwriting ;  but  it  is  asserted 
that  here  there  was  no  such  comparison;  and  the  evidence 
tendered  was  founded  on  such  knowledge.  In  order  to  determine 
this,  it  was  necessary  to  *have  the  rule,  and  the  principle  of  the 
rule,  distinctly  in  view  ;  and  it  was  desirable  to  see  whether  it 
rested  on  a  sound  foundation.  Disregarding  extreme  cases,  from 
which  no  inference  can  be  safely  drawn,  and  bearing  in  mind 
the  mode  of  trial  with  reference  to  which  it  has  been  framed,  I 
-confess  I  have  no  desire  to  see  the  rule  altered  or  narrowed  ; 
nor  am  I  disposed  to  take  any  case  out  of  it  on  account  of  a 
(1)  (Euv.  Postb.  torn.  iii.  p.  46  (ed.  1809). 
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merely  colourable  difference  in  the  facts,  if  they  still  remain 
within  the  principle. 

Now,  in  the  present  case,  it  must  be  conceded  that  the  witness 
had  not  acquired  his  knowledge  of  the  character  of  the  hand- 
writing, whatever  it  was,  in  either  of  the  ordinary  modes.  He^^ 
had  studied  certain  signatures  selected  by  one  party,  and  had 
ac(|uired  an  impression  of  some  general  character  pervading  the 
whole :  he  had  heard  it  proved  that  those  were  written  by  the 
witness  Stribling ;  and,  from  these  materials,  he  was  to  speak. 
It  is  asked,  how  does  this  differ  from  the  case  of  knowledge 
acquired  in  the  course  of  a  correspondence,  where  the  standard 
rests  equally  on  the  assumption  that  the  letters  are  written  by 
the  party  whose  they  purport  to  be?  With  respect  to  the 
assumption,  there  will  be  a  fitter  place  to  point  out  the  distinc- 
tion ;  but  I  answer,  here,  that  the  two  cases  differ  in  that  which 
is  essential,  in  the  undesignedness  of  the  one,  the  fact  that  the 
letters  are  written  in  the  course  of  business,  without  reference 
to  their  serving  as  aids  for  a  collateral  purpose  in  some  future 
unknown  cause  ;  and  in  the  selection  which  is  made  in  the  other 
by  the  party  to  the  cause,  who  seeks  to  produce  them  for  a- 
particular  purpose.  I  have,  therefore,  no  reasonable  assurance 
that  the  witness  has  the  materials  for  ascertaining  the  general 
character  of  the  handwriting,  which  is  tbe  knowledge  to  be 
acquired  :  "^and  the  facts  are  in  this  respect  similar  in  principle 
to  those  of  Stranger  v.  Searlc  (i),  where  Lord  Kknyon  would  not 
allow  a  witness  to  speak,  from  the  knowledge  which  he  had 
acquired  even  by  seeing  the  party  write  several  times  previously 
to  the  trial,  because  it  was  done  for  the  avowed  purpose  of 
shewing,  as  he  alleged,  his  true  manner  of  writing.  Those  were 
in  truth  selected  specimens,  though  beyond  all  doubt  genuine ; 
but  they  could  not  be  safely  trusted  to  as  giving  the  general 
character  of  the  handwriting. 

But  this  is  not  all.  No  fraud  is  imputed  in  the  present  case  ; 
but  I  cannot  forge  that  we  are  called  on  to  lay  down  a  rule 
applicable  to  all  civil  and  criminal  cases ;  and  I  ought  to  be 
careful,  therefore,  that  I  do  not  so  lay  it  down  as  to  open  a  door 
to  fraud  of  the  most  fatal  kind.      In  the  present  instance,  the 
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inriter  himself  admitted  the  signatures  to  be  his ;  but  that  was        Doe  d. 
only  one  mode  of  proof :  it  cannot  be  contended  that  the  case  «. 

iK'ould  have  been  altered  in  principle,  if  a  third  person  had  proved 
them ;  or,  if  they  had  purported  to  be'  the  signatures  of  the 
testator,  or  of  the  party  in  the  cause,  and  so  necessarily  proved 
by  witnesses  other  than  the  supposed  writer.  If  such  evidence 
be  good  for  any,  it  is  good  for  all,  purposes ;  if  it  be  receivable 
in  confirmation  of  other  testimony,  it  is  receivable  alone ;  if  to 
disprove  handwriting,  it  is  equally  so  to  prove  it.  And  a  con- 
viction of  forgery  might  pass  on  the  opinion,  which  a  single 
witness  might  form,  founded  solely  on  the  examination  of 
signatures,  or  a  single  signature,  presented  to  him  the  night 
before  by  a  prosecutor,  who  need  not  be  called  as  a  witness  on 
the  trial  to  explain  when  and  where  *such  specimen  had  been  [  'TU  ] 
procured,  or  from  how  many  selected,  the  prisoner,  on  the  other 
hand,  being  wholly  unprepared  to  enter  into  this  explanation. 
It  is  no  answer  to  this  to  say,  that  a  similar  result  might  follow 
upon  the  evidence  of  a  witness  who  had  seen  the  prisoner  write 
his  name  but  once :  that  is  an  extreme  case  upon  a  principle 
unobjectionable  in  itself ;  for  no  one  can  deny  that  the  seeing  a 
party  write  is  at  least  one  correct  mode  of  acquiring  a  knowledge 
of  his  handwriting.  Here  the  danger  is  in  the  principle  itself, 
that  selected  specimens  may  be  made  the  standard  from  which 
the  witness  is  to  judge. 

Furthermore,  as  the  admissibility  of  this  species  of  proof 
cannot  depend  on  the  fact  of  the  signatures  having  been  proved 
by  the  admission  of  tlie  writer  himself,  I  would  ask,  what  course 
is  to  be  pursued  where  the  writing  which  is  to  form  the  standard, 
is  itself  disputed?  Is  the  counter-evidence  to  be  received  at 
once  as  to  this  point;  and  the  opinion  of  the  jury  to  be  taken 
on  the  preliminary  and  collateral  issue,  before  the  evidence  is 
heard  as  to  the  principal  document  ?  Or  is  that  to  be  gone  into 
after  the  2mmd  facie  proof  on  the  collateral  issue,  and  to  be 
received,  subject  to  being  entirely  displaced  by  the  answer  on 
the  other  side  ?  Or,  lastly,  is  the  Judge  to  decide  this  question 
of  fact  7  I  believe  it  is  impossible  to  answer  these  questions 
without  either  introducing  a  most  inconvenient  novelty  in  our 
procedure  at  Nisi  Prius,  or  involving  the  jury  in  a  complication 
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of  issues  from  which  it  is  too  much  to  expect  that  they  should 
escape  safely. 

Again,  and  connected  with  this  last  remark,  I  have  always 
understood  that  papers  cannot  be  submitted  for  the  purpose  of 
comparison,  even  to  the  jury,  except  they  *be  evidence  on  the 
issue  in  course  of  trial  before  them.  This  was  so  decided  by 
this  Court  in  Doe  d.  Peiry  v.  Newton  (i),  in  aflSrmance  of  some 
previous  decisions.  But,  in  the  present  case,  the  documents 
were  not  evidence  in  the  principal  cause ;  yet  they  must  have 
been  submitted  to  the  jury,  who,  before  they  listened  to  the 
evidence  of  the  witness  as  to  the  attestation  to  the  will,  must 
have  been  required  to  decide  in  their  own  minds  the  collateral 
issue  raised  on  every  signature,  whether  it  were  that  of  Stribling 
or  not.  It  will  be  asked,  whether,  when  the  witness  speaks  from 
knowledge  acquired  in  the  course  of  correspondence,  the  jury 
must  not  also  decide  in  their  own  minds  whether  the  assumption 
be  a  just  one,  that  the  letters  purporting  to  be  written  by  the 
individual  were  in  fact  written  by  him.  The  answer  is  that, 
although,  if  it  were  shewn  to  the  jury  that  the  witness  was 
mistaken  in  the  supposition  he  had  made,  his  evidence  must 
undoubtedly  fall  to  the  ground,  yet  the  law  makes  it,  in  the  first 
instance,  a  presumption  that  the  letters  of  a  correspondence, 
carried  on  in  the  ordinary  course  of  business,  where  the  acts 
done  on  the  faith  of  it  are  ratified  by  the  parties,  are  written  or 
signed  by  those  whose  signatures  they  purport  to  bear.  And 
this,  in  the  absence  of  all  design  or  selection,  is  a  reasonable 
presumption.  The  whole,  too,  depends  on  the  same  witness ; 
and  no  more  embarrassment,  therefore,  is  created  to  the  jury 
than  where  the  witness  says  he  has  seen  the  party  write,  in 
which  case  they  must  also  determine  whether  they  believe  that 
preliminary  statement,  before  they  consider  the  weight  of  his 
evidence  as  to  the  particular  document.  This  assumption,  no 
,  *doubt,  may  sometimes  proceed  on  a  mistake,  but  so  may  the 
most  direct  evidence  on  handwriting  ;  there  is  nothing  so  difficult 
to  put  beyond  question,  as  the  fact  that  a  particular  instrument, 
which  the  witness  has  not  seen  to  be  signed,  was  signed  by  a 
particular  person.  In  Eaffleton  v.  Kingston  (2)  Lord  Eldon 
(1)  5  Ad.  &  EI.  514  ;  1  Nov.  &  P.  1.  (2)  8  Ves.  438,  473. 
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fitates  the  rule  of  evidence  as  to  handwriting,  when  he  first  came       Boe  d. 

into  Westminster  Hall,  with  great  minuteness,  and  limits  it  even 

more  narrowly  than  my  argument  requires.     But  he  mentions 

a  remarkable  instance,  as  regarded  himself,  of  the  uncertainty 

of  testimony  to  this  point.     A  deed  was  produced  at  a  trial,  on 

which  much  doubt  was  thrown,  as  a  discreditable  transaction. 

The  solicitor  was  a  very  respectable  man,  and  was  confident  in 

the  character  of  his  attesting  witnesses.     One  of  them  purported 

to  be  Lord  Eldon  himself ;  and  the  solicitor,  who  had  referred 

to  his  signature  to  pleadings,  had  no  doubt  of  its  authenticity ; 

yet  Lord  Eldon  had  never  attested  a  deed  in  his  life. 

In  a  matter  so  open  to  mistake  and  fraud,  and  where  the  con- 
sequences are  so  serious,  I  have  no  desire  to  widen  the  door  of 
admission.  Is  there  then  any  real  distinction,  either  in  principle 
or  consequences,  between  the  facts  now  before  us  and  a  direct 
comparison  ?  If,  instead  of  two  days,  the  trial  had  lasted  one ; 
if,  instead  of  an  examination  of  the  signatures  on  the  first  day, 
and  out  of  Court,  the  witness  had  only  seen  them  in  Court,  and 
immediately  before  he  was  shown  the  will ;  would  not  this  have 
been  clearly  a  case  of  direct  comparison,  however  the  question 
had  been  framed  or  the  answer  worded  ?  And  can  it  be  affirmed 
that  the  *alteration  last  stated  would  have  in  any  respect  [  *7i7  ] 
differed  the  character  of  the  evidence  ?  Do  they  remove  any  one 
of  'the  objections  which  have  prevailed  to  exclude  direct 
comparison  from  our  rule  of  evidence  ? 

Upon  the  grounds,  therefore,  that  our  rule  is  a  sound  one,  and 
well  established,  both  in  what  it  admits  and  what  it  rejects, 
sound  in  principle,  and  convenient  with  reference  to  the  mode 
of  trial  to  which  it  is  to  be  applied,  and  that  the  present  facts 
are  substantially  within  the  latter  branch  of  it,  I  am  of  opinion 
that  the  learned  Judge  rightly  rejected  the  evidence  tendered.  I 
could  have  wished  to  examine  in  detail  the  decisions  bearing 
upon  the  question,  but  the  importance  of  the  subject,  and  the 
difference  of  opinion  which  exists  in  the  Court,  have  induced  me 
(I  hope  excusably)  to  examine  the  principle  so  much  in  detail, 
that  I  must  forbear ;  and  I  do  so  the  more  readily,  because  I 
have  no  doubt  that  that  part  of  the  argument  will  be  thoroughly 
illustrated  by  another  member  of  the  Court.     I  will  say  this 
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only,  that  I  am  not  aware  of  any  case,  of  now  recognized 
authority,  which  lays  down  any  principle  conflicting  with  those 
on  which  I  have  relied. 

I  will  only  add,  that  I  do  not  feel  pressed  by  the  case  of  ancient 
writings,  in  which  a  direct  comparison  is  admitted.  First,  I 
observe  that,  if  that  proves  anything,  it  proves  more  than  is  now 
contended  for ;  for  direct  comparison  of  modem  documents  is 
not  now  insisted  on.  But,  in  truth,  as  to  ancient  documents, 
the  necessity  of  the  case,  and  the  difference  of  circumstances, 
have  introduced  a  different  rule  of  evidence.  You  cannot  call  a 
witness  who  has  seen  the  party  write,  or  corresponded  with  him, 
nor  is  there  much  danger,  in  resorting  to  comparison,  of  an 
unfair  selection  of  specimens.  Further,  it  ♦is  obvious  to  remark 
that,  in  ancient  documents,  it  does  often  become  a  pure  question 
of  skill,  the  character  of  the  handwriting  varying  with  the  age, 
and  the  discrimination  of  it  to  be  materially  assisted  by  anti- 
quarian studies.  This  may  have  naturally  assisted  in  opening 
the  way  for  the  admission  of  this  evidence,  even  in  cases  where 
skill  of  that  particular  kind  is  not  necessary. 

With  real  diflSdence,  therefore,  as  to  the  soundness  of  my 
judgment,  but  having  formed  it  with  much  consideration,  I 
think  this  rule  ought  to  be  discharged. 

Williams,  J. : 

This  was  an  action  of  ejectment,  to  try  the  validity  of  a  will ; 
and,  upon  the  trial,  one  of  the  subscribing  witnesses  (A.)  to  the 
will  was  called,  to  prove  the  due  execution  by  the  testator,  and 
his  own  attestation.  The  fact  of  his  attestation  being,  on  behalf 
of  the  lessor  of  the  plaintiff,  disputed,  and,  in  consequence,  the 
genuineness  of  his  (A.'s)  signature  brought  into  question,  he  was 
asked,  upon  cross  examination,  whether  certain  signatures,  to 
the  number  of  twenty  (then  shewn  to  him),  were  of  his  (A.'s) 
handwriting  ;  and  they  were  by  him  stated  so  to  be.  The  cause 
having  been  adjourned,  these  signatures  were  shewn  to  a  second 
ii^itness  (B.)  professing  to  have  knowledge  and  skill  in  hand- 
writing, who  was  directed  carefully  to  examine  the  same ;  and, 
upon  the  day  following,  B.  was  called  on  behalf  of  the  plaintiff, 
and  was  asked  whether,  from  such  examination,  he  had  acquired 
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a  knowledge  of  the  character  of  A.'s  writing ;  and,  in  answer,  he 
said  he  had.  And,  thereupon,  the  following  question  was  pro- 
posed to  him,  whether,  from  the  knowledge  he  had  (so)  acquired, 
he  believed  the  signature  of  the  attestation  in  question  to  be  A.'s 
handwriting.  Upon  objection,  *the  learned  Judge  considered  the 
evidence  to  be  inadmissible,  and  it  was  rejected  accordingly. 
And,  upon  a  motion  for  a  new  trial,  the  propriety  of  that  decision 
is  brought  under  our  consideration. 

And  the  question  (important  as  it  is,  being  connected  with 
principles  and  practice  regulating  the  admissibility  of  evidence) 
seems  mainly  to  be  reduced  to  this  point,  whether  the  knowledge, 
which  the  witness  professed  to  have,  was  acquired  by  means 
prohibited  by  any  known  and  established  rule  of  law.  It  is 
quite  superfluous  to  remark  that  with  the  admissibility  only  is 
our  concern.  How  far  the  evidence,  if  received,  might  have 
answered  the  intended  object,  or  fallen  short  of  it,  with  what 
observations  it  might,  or  ought  to,  have  been  accompanied,  I 
think  it  wholly  unnecessary  to  inquire. 

Now,  that  proof  of  handwriting  is  to  be  submitted  to  the 
consideration  of  the  jury,  like  every  other  species  of  proof,  I 
apprehend  to  be  clear.  From  the  highest  degree  of  certainty, 
carrying  with  it  perfect  assurance  and  conviction,  to  the  lowest 
degree  of  probability  upon  which  it  is  found  to  be  unsafe  to  act, 
it  may  be,  and  constantly  is,  so  submitted.  From  continued  and 
habitual  inspection,  or  correspondence,  or  both,  carried  on  till 
the  trial  itself,  down  to  a  single  instance,  or  knowledge  twenty 
years  old,  evidence  may  be  received :  I  allude,  of  course,  to  the 
case  of  Garrells  v.  Alexander  (i),  where  the  execution  of  a  bail 
bond  was  held  by  Lord  Kenyon  to  furnish  means  of  knowledge. 
The  authority  of  this  case  is,  indeed,  questioned  by  Lord  Eldon, 
upon  another  point,  because  the  witness  would  not  go  so  far  as 
to  express  any  belief ;  but,  as  to  the  competency  of  *a  witness 
founding  himself  upon  a  single  instance  (and  Buir  v.  Haiyei-  (2) 
is  to  the  same  point),  we  have  his  (Lord  Eldon's)  important  and 
prevailing  testimony.  In  the  case  of  Eagleton  v.  Kintjston  (3),  he 
thus  expresses  himself  as  to  what  he  considered  the  rule  and 
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course  of  proceeding  in  such  cases.  "  You  called  a  witness ;  and 
asked,  whether  he  had  ever  seen  the  party  write.  If  he  said,  he 
had,  whether  more  or  less  frequently,  if  ever,  that  was  enough 
to  introduce  the  subsequent  question,  whether  he  believed  the 
paper  to  be  his  handwriting.  If  he  answered,  that  he  believed 
it  to  be  so,  that  was  evidence  to  go  to  the  jury."  '*  You  might 
call  one,  who  had  not  seen  him  write  for  twenty  years ;  and  if 
he  said,  he  believed  it  was  the  writing  of  the  person,  that 
evidence  might  go  to  the  jury  ;  but  to  be  affected  by  all  the  rest 
of  the  evidence  ;  as  it  is  the  nature  of  all  evidence  to  be  more  or 
less  convincing.'' 

The  observations  above  applied  to  knowledge  gained  by  seeing 
a  party  write  must,  I  presume,  be  admitted  to  be  applicable  to 
knowledge  gained  from  correspondence,  *' acted  upon,**  as  the 
phrase  has  been,  or,  in  other  words,  where  there  has  been  some- 
thing to  shew  that  it  was,  really,  the  writing  of  the  party,  whose, 
on  the  face  of  the  letter,  it  purports  to  be.  Subject  to  the 
qualification  of  Lord  Eldon,  which  seems  to  be  the  criterion 
and  to  decide  the  question  in  each  case,  I  am  aware  of  no  rule 
attempting  to  prescribe  the  quantity  of  knowledge  which  is 
requisite  to  enable  a  witness  to  speak  to  his  belief ;  what  degree 
of  freshness  and  recency  in  the  correspondence  to  admit,  or  what 
antiquity  to  exclude,  may  (as  the  I'eason  of  the  thing  would 
induce  one  to  expect)  in  vain  be  looked  for.  To  the  jury  it  must 
go,  m  *the  language  of  Lord  Eldon,  from  the  highest  to  the 
lowest.  That  the  evidence,  therefore,  ought  to  have  been 
rejected  from  the  slender  and  inefiicient  nature  of  it,  would 
not  be  contended ;  indeed,  the  very  objection  implies  the  con- 
trary. The  question  therefore  comes,  as  I  stated  at  the  outset, 
to  the  means  by  which  the  knowledge  of  the  witness  was  acquired. 
And  the  objection  is  twofold  ;  first,  that  it  was  acquired  merely 
by  the  comparison  of  writing ;  and  next,  that,  at  all  events,  it 
was  not  acquired  by  either  of  the  legitimate  and  recognised 
modes,  already  referred  to,  having  seen  the  party  write,  or 
corresponded  with  him. 

As  to  the  first,  if  the  objection  is  to  be  understood  in  the  sense 
in  which  it  has  been  (2  Stark  on  Ev.  874  (i),  live  d.  Brune  v. 

(1)  Ed.  2. 


r 


1836.    K.  B.     5  AD.  &  EL.  721—722. 


547 


Rau'lhigs  (i),  Doe  d.  Tilman  v.  Tarver  (2),  from  the  time  of  the 
reversal  of  Algernon  Sidney's  attainder  (3),  which  recites  that  the 
jury  were  directed  to  believe  a  certain  paper  to  be  the  prisoner's, 
from  comparing  it  with  other  writings  of  his,  it  is  to  be  observed 
that  it  does  not  apply.  Whether  what  was  *done  be  equivalent, 
is  another  question.  The  witness,  not  having  before  compared 
the  disputed  signature  with  those  admitted,  but  having  acquired 
some  knowledge  by  an  attentive  examination  of  them  (the 
admitted  ones),  is  first  called  upon  in  Court  to  inspect  the 
questionable  signature,  and  give  an  opinion  from  such  know- 
ledge, and  not  from  comparison  by  juxta-position  of  the 
signatures  themselves.  I  beg  to  be  understood  as  by  no  means 
intimating  an  opinion  that  the  rule,  which  has  obtained  with 
respect  to  the  comparison  of  handwriting,  should  be  disturbed, 
because,  upon  examination,  it  may  appear  to  depend  upon 
reasons  not  perfectly  satisfactory.  It  seems  to  me  that  the 
evidence,  so  far  as  this  objection  is  concerned,  was  admissible, 
because  it  was  not  the  comparison  of  handwriting,  in  the  proper 
and  ordinary  sense  of  the  term.  To  reject  it,  because  what  was 
equivalent  to  a  comparison  of  handwriting  took  place,  would  go 
far,  so  far  as  the  reason  of  the  thing  is  concerned,  towards 
disturbing  the  rule  altogether,  and  letting  in  a  comparison  of 
handwriting  as  a  medium  of  proof  in  all  cases  whatsoever,  or 
excluding,  in  a  great  degree,  all  possibility  of  proof.     What  is 
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(1)  8  K.  E.  632  (7  East.  279,  282). 

(2)  R.v.  &M00.  141. 

(3)  Stat.  1  W.  &  M.  sess.  1,  c.  7 
(Private).  The  recital  of  thib  Act 
is  as  follows:  ''Whereas  Algernon 
Sidney,  Esq.  in  the  term  of  St. 
Michael,  in  the  thirty -tifth  year  of 
the  reign  of  our  late  sovereign  lord 
King  Charles  the  Second,  in  the 
Court  of  King's  Bench  at  West- 
minster, by  means  of  an  illegal 
return  of  jurors,  and  by  denial  of 
his  lawful  challenges  to  divers  of 
them,  for  want  of  freehold,  and 
without  sufficient  legal  evidence  of 
any  treasons  committed  by  him; 
there  being  at  that  time  produced 


a  paper  found  in  the  closet  of  the 
said  Algernon,  supposed  to  be  his 
handwriting,  which  was  not  proved 
by  the  testimony  of  any  one  witness, 
to  be  written  by  him  ;  but  the  jury 
was  directed  to  believe  it  b}'  com- 
paring it  with  other  writings  of  the 
said  Algernon ;  besides  that  paper  so 
produced,  there  was  but  one  witness 
to  prove  any  matter  against  the  said 
Algernon;  and  by  a  partial  and 
unjust  construction  of  the  statute, 
declaring  what  was  his  treason,  was 
most  unjustly  and  wrongfully  con- 
victed and  attainted,  and  afterwards 
executed  for  high  treason :  "  &c. ; 
9  Howell's  St.  Tr.  996. 
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to  be  said,  where  the  means  of  knowledge  are  derived  from  a 
bygone  correspondence  of  considerable  standing?  What  is  it 
but  comparing  a  distant,  and  (in  proportion  to  the  length  of 
time)  faint  image  in  the  mind  with  the  writing  in  question  ?  I 
will  only  refer  to  the  observations  of  Mr.  Starkie  (i),  in  his 
learned  and  valuable  work,  and  those  of  Mr.  Phillipps  (2)  on  the 
same  subject.  In  a  still  earlier  work,  which  the  author  used  to 
say  was  more  used  by  other  writers  than  noticed,  I  mean  a 
treatise  *upon  the  law  of  evidence  appended  to  his  edition  of 
Pothier  by  the  late  Sir  W.  D.  Evans,  I  find  the  following 
remarks,  with  others  to  the  like  effect.  "  But  where,  in  point  of 
reason,  is  the  objection  to  proof  by  comparison  of  hands,  as 
founded  upon  an  inspection  at  the  trial?'*  .  .  .  "What  is  the 
common  evidence  of  knowledge  but  an  act  of  comparison ;  a 
comparison  of  the  object  presented  to  the  sight,  with  the  object 
imprinted  by  memory  in  the  mind,  with  the  image  and  copy  of 
the  supposed  reality?  And  when  the  comparison  is  made  not 
with  this  imperfect  and  fallacious  copy,  but  with  an  indisputed 
original,  applied  with  the  skill  and  experience  of  persons 
habitually  devoted  to  similar  inquiries,  it  is  deemed  not  only 
a  matter  of  technical  caution,  but  an  essential  point  of  consti- 
tutional liberty,  to  reject  the  assistance  which  it  may  be  naturally 
expected  to  afford  "  (3).  I  would  repeat  that  I  doubt  the  propriety 
(not  to  say  the  right)  of  this  Court,  upon  plausible  objections 
merely,  to  disturb  long-established  practice  and  usage,  in  a  case, 
too,  of  such  frequent  occurrence ;  but,  for  the  sake  of  the  rule 
itself,  and  its  security,  I  would  confine  it  to  the  case  of  actual 
collation  and  comparison,  which,  when  done  in  Court  and  before 
the  jury,  is  supposed  to  be  attended  with  inconvenience  as 
to  them  ("  unless  a  jury  could  read,  they  would  be  unable  to 
judge  of  the  supposed  resemblance:  "  Dallas,  Ch.  J.  in  Burr  v. 
Harper  (4) ),  which  furnishes  a  reason  against  such  comparison 
altogether. 

The  recency  of  the  information  and  acquaintance  acquired  in 
this  case  can  surely  not  operate  as  a  valid  *objection.     Suppose 


(1)  2  Stark.  Ev.  375  (2nd  ed.). 

(2)  1  Phil.  Ev.  472  (6th  ed.). 

(3)  2    Evaus'a   Pothior's  Law 


of 


Obligations,     p.      185,      Appendix, 
Numb.  xvi.  sec.  6. 
(4)  17  R.  R.  656  (Holt,  N.  P.  421). 
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a  person  to  have  seen  another  sign  or  write  a  paper,  or  to  have  Doe  d. 
received  one  or  more  letters  from  him,  but,  from  length  of  time, 
his  general  recollection  was  become  so  faint  and  indistinct  that 
he  should  be  unable  to  form  an  opinion  ;  might  he  not  peruse 
and  study  those  authentic  documents,  if  in  his  possession,  to 
improve  and  refresh  his  knowledge  before  he  was  called  upon  to 
give  evidence  respecting  the  writing  of  that  person,  by  whom 
such  paper  or  letters,  as  above  supposed,  were  confessedly  written  ? 
I  apprehend  he  certainly  might.  Up  to  the  extent  of  the  above 
observations,  if  not  beyond  them,  the  very  point  has  been  decided 
in  the  case  of  Burr  v.  Harper  (i).  In  truth  the  reference  was 
made,  in  that  case,  not  to  revive  and  refresh,  but  to  gain  know- 
ledge. And  would  such  perusal  be  admissible  if  made  a  week  or 
a  month  before  the  trial,  but  not  so  if  made  an  hour  before  the 
witness  went  into  Court  to  give  his  opinion  upon  the  particular 
writing  in  question  ? 

The  case  of  ancient  documents,  it  must  of  course  be  admitted, 
depends  upon  a  ground  distinct  from  our  present  enquiry, 
necessity.  Some  considerations,  however,  not  wholly  foreign, 
perhaps,  from  our  present  subject,  may  be  collected  from  that 
head  of  evidence.  That  an  attentive  observation  of  writing 
assumed  to  be  that  of  a  particular  person,  to  constitute  know- 
ledge of  his  character,  so  as  to  enable  a  person  to  give  evidence 
of  opinion  and  belief,  is  allowable,  must,  I  presume,  be  considered 
as  placed  beyond  a  doubt.  In  Brookhardy,  Woodlei/  (2),  Yates,  J. 
is  said  to  have  decided  the  contrary ;  but  Lord  Hardwickb's  (3) 
authority  is  expressly  in  favour  *of  it,  and  so  are  the  more  recent  [  *725  ] 
decisions,  without  exception.  Whether,  by  studying  the  assumed 
handwriting,  the  witness  should  have  acquired  a  knowledge  of 
the  handwriting,  and,  then,  apply  himself  to  the  writing  to  be 
proved,  or  whether  an  actual  comparison  may  be  made,  and  so 
a  foundation  of  knowledge  laid,  does  not  seem  equally  clear. 
HoLROYD,  J.,  than  whom  a  more  sound  and  safe  authority  cannot 
be  quoted,  was  of  the  former  opinion:  Sparrow  y.  Fairant  (4);  the 
latter  course  was  pursued  by  Lord  Tbntbrden  in  Doed.  Tilman  v. 

(1)  17  B.  B.  656  (Holt,  N.  P.  420).  (3)  BuU.  N.  P.  236. 

(2)  'Sote{a)toMac/er8(ytiY.Th<njte8,  (4)  Note  (t)  in  2  Stark.  Ev.  375 
IPeake,  21.                                                (2nd  ed.). 
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Tarver  (i),  who  at  the  same  time  quoted  a  case  before  Lawrence,  J. 
to  the  same  effect.  But,  whichever  course  be  the  correct  one, 
I  apprehend  it  to  be  clear  that  no  objection  can  be  made  from 
the  time  at  which  the  information  is  obtained,  upon  which  the 
proof  is  given.  In  the  two  last  cited  cases,  it  is  obvious  that 
the  witness  was  called  upon  to  pronounce  an  opinion  in  the 
midst  of  the  trial,  without  any  preparation  before. 

I  come  now  to  consider,  whether  the  witness  in  this  case  had 
any  legitimate  means  of  knowledge  to  authorise  the  question,  the 
answer  to  which  was  rejected. 

It  has  been  said  that  the  specimens  selected  maj'  have  l>een 
garbled  and  fallacious,  **  calculated  to  serve  the  purpose  of  the 
party  producing  them,  and,  therefore,  not  exhibiting  a  fair 
specimen  of  the  general  character  of  the  handwriting."  And 
this,  it  will  be  recollected,  is  the  second  usual  objection  to  the 
admissibility  of  the  comparison  of  handwriting  (Dallas,  Ch.  J. 
in  Burr  v.  Har2)er(2)  ),  the  first  having  been  before  noticed.  I 
have  before  endeavoured  to  explain  why,  in  my  opinion,  the 
objection  arising  from  such  comparison  was  not  applicable,  *in 
fact,  to  this  case.  Supposing,  however,  for  the  present  purpose, 
that  it  is,  I  cannot  perceive  how  it  can  be  affirmed  that  this  was 
a  partial  selection  by  those  who  wished  to  use  the  papers.  The 
selection  was  not  depending  upon  their  power  merely.  The 
whole  was  subject  to  the  answer  of  the  witness.  The  papers 
produced  might  all  have  been  admitted  to  be  of  his  handwriting, 
or  one  half,  or  anj'  other  portion  of  them,  or  all  might  have  been 
denied.  When  the  papers  were  so  admitted,  was  there  not  then 
sioine  proof  that  they  were  of  the  witness's  handwriting  ?  And, 
if  so,  how  can  the  case  differ  in  kind,  though  it  may  in  amount 
or  degree  of  proof,  from  the  perusal  or  reperusal  of  a  couple  of 
letters,  written,  the  one  ten,  the  other  five,  years  before  ?  Why 
may  the  witness  give  an  opinion  of  any  person's  handwriting 
from  a  study  of  such  letters  ?  Because  the  writer  has,  in  some 
manner,  authenticated  them  to  be  his.  W^hy  might  the  witness 
have  been  asked  the  proposed  question  in  this  instance  ?  Because 
the  witness  had  sworn  that  the  papers  were  of  his  handwriting. 
In  each  case,  it  is  from  the  perusal  of  papers  (and  perusal  only) 

(1)  Ry.  &  Moo.  141.  (2)  17  R.  R.  656  (Holt,  N.  P.  421). 


VOL.  XLiv.       183fi.     K.  B.     5  AD.  &  EL.  726—728. 


551 


that  the  knowledge  is  acquired.  In  each  case  there  is  some 
proof  that  the  papers  to  be  perused,  in  order  to  form  a  judgment, 
are  those  of  the  parties  respectively,  respecting  whose  hand- 
writing in  the  particular  case  the  question  and  enquiry  arise. 
To  which  of  the  two  species  of  proof  preference  should  be  given, 
is  a  matter  upon  which  opinions  may  vary,  and  foreign  to  the 
present  purpose.  The  only  question,  as  it  seems  to  me,  is, 
whether  in  both  cases  there  is  not  some. 

When  speaking  of  the  facts  necessary  to  introduce  knowledge 
of  handwriting,  not  from  actual  inspection  *but  from  correspon- 
dence, I  adverted  to  an  expression  in  frequent  use,  and  w^hich 
indeed  has  almost  grown  into  the  currency  of  a  proverb  upon 
this  subject,  that  the  letter  or  letters  **  must  have  been  acted 
upon."  If,  however,  by  this  expression,  it  be  meant  to  imply  that 
any  business  must  be  transacted,  or,  in  any  sense  of  the  word, 
act  done,  the  observation  is  without  foundation,  for  nothing  of 
the  sort  is  necessary.  This  was  expressly  decided  by  Holroyd,  J. 
to  the  value  and  weight  of  whose  opinion  I  have  given  my 
unnecessarys  though  sincere  testimonial.  Any  thing,  I  presume, 
from  which  the  identity  of  the  writer  is  established,  may  suflBce. 
If  then,  from  such  proof,  whence  a  reasonable  inference  may 
arise  that  the  letter  or  signature  is  by  such  or  such  person,  an 
opinion  of  his  handwriting  may  be  given,  the  question  recurs, 
whether  there  be  not  some  foundation  for  opinion,  where  the 
party  has  upon  his  oath  declared  that  the  papers  perused  by  the 
witness  were  written  by  himself.  That  no  person  has,  hitherto, 
been  allowed  to  speak  of  his  belief  of  handwriting,  except  he  has 
acquired  his  knowledge  by  one  or  other  of  the  prevalent  methods 
(having  seen  the  party  write,  or  received  writing  from  him),  may 
doubtless  be  true  ;  but  it  is,  I  fear,  but  an  imperfect  solution  of 
the  present  difficulty.  May  not  the  answer  be,  that  the  case  is 
new  ?  In  truth,  has  it  ever  arisen  before?  If  not,  we  are  called 
upon,  as  in  the  various  and  ever  varying  combinations  of  human 
affairs  continually  does  and  must  occur,  to  apply,  as  well  as  we 
can,  the  principles  and  analogies  having  the  nearest  and  most 
direct  affinity  to  the  subject,  to  this  fresh  question. 

It  is  hardly  necessary  for  me  to  observe  that  the  view  which  I 
have  taken  of  this  case  secures  me  from  touching,  ^at  all,  upon 
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the  authority  of  the  recent  decision  of  this  Court  in  Doe  d.  Perry 
V.  Neirtnn  (i),  and  of  the  Exchequer  in  Griffith  v.  JVilliams  (2).  I 
quite  accede  to  the  propriety  of  rejecting  the  evidence  tendered 
in  the  former  case,  and  of  the  line  of  distinction  established  in 
the  latter.  It  is  still  less  necessary,  after  what  has  been  observed, 
— but,  at  the  hazard  of  repetition,  I  am  desirous  to  avoid  the 
possibility  of  all  misconception, — to  say  that  I  have,  throughout, 
assumed  the  rule  with  respect  to  the  comparison  of  handwriting 
to  be  perfectly  fixed  and  established.  Whether,  after  all  that 
has  been  said  and  written  against  the  comparison  of  handwriting, 
opinion  and  belief  are  not  virtually  formed,  in  a  great  variety  of 
instances,  upon  comparison,  and  that  not  of  the  most  satisfactory 
kind,  is  another  question.  The  rule  I  find  absolutely  settled  ; 
and  that  is  enough  for  me.  If  by  argument,  or  upon  further 
consideration,  I  could  have  been  satisfied  that  the  rule  would 
have  been  infringed  upon  by  the  admission  of  this  evidence,  my 
task  would  have  been  easy,  and  a  conclusion  speedily  arrived  at. 
It  is  precisely  because,  as  it  seems  to  me,  the  admission  of  this 
evidence  would  have  been  according  to  and  in  pursuance  of  the 
rule,  I  think  the  rejection  improper. 

Whether  the  objection  was  worth  the  making,  when  the  value 
of  the  evidence  is  considered,  I  will  not  undertake  to  say ;  but 
the  question  has  arisen  and  must  be  disposed  of.  If  it  should  be 
thought  so,  this  only  resembles  another  instance,  not  unconnected 
with  it  (Goodtitle  d.  Revett  v.  Braliam  (3),  Carey  v.  Piit  (4),  *Rex 
V.  Cator  (5),  Gumey  v.  Langlands  (6)  ),  the  opinion  of  an  expert 
upon  the  genuineness  of  handwriting ;  where  the  difference  of 
opinion  upon  the  admissibility  of  the  evidence  has  been  much 
greater  than  the  importance,  which,  by  universal  consent,  ought 
to  be  attributed  to  it  if  received. 

That  the  present  case  is,  in  its  precise  circumstances,  new, 
must,  I  presume,  be  admitted.  Such  an  occurrence,  however, 
must  perhaps,  from  the  nature  of  things,  be  deemed  unavoid- 
able.    The  saying  of  Lord  Mansfield  (7),  when  pressed  by  some 


(1)  oAd.&El.  514;  INev.  &P.  1. 

(2)  1  Cr.  &  J.  47. 

(3)  4  T.  R.  497. 

(4)  4  R.  R.  895  (2  Peake,  130). 


(5)  4  Esp.  117. 

(6)  24  R.  R.  396  (5  B.  &  Aid.  330). 

(7)  In  Lowe  v.  Jdliffe,  1  W.  Bl.  366. 
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citations  from  them,  that  he  did  not  now  sit  to  receive  rules  of        Doe  d. 

evidence  from  Siderfin  and  Keble,  may  possibly  be  considered 

as  rather   bold ;    but  I  have  no  doubt  that  it  was  a  true  one 

of  Lord  Kenyon,  in  deciding  a  fresh  point  of  evidence,  Keeling  v. 

Ball  (1),  that  it  is  "  the  business  of  courts  of  justice  to  apply 

the  general  principles  of  the  law  to  new  cases  as  they  arise." 

Upon  the  whole,  with  sincere  respect  for  the  contrary  opinions, 
I  think  the  evidence  was  improperly  rejected,  and  that  there 
oasht  to  be  a  new  trial. 


Patteson,  J. : 

In  this  case,  one  of  the  attesting  witnesses  to  a  will  having 
been  called,  and  having  sworn  to  the  publication  and  his  own 
signature,  twenty  documents  were  put  into  his  hand,  in  cross 
examination,  all  of  which  he  swore  to  have  his  signature. 
None  of  these  documents  were  used  as  evidence  in  the  cause, 
nor  could  have  been,  unless  with  reference  to  the  handwriting 
of  this  witness,  or,  as  regards  two  of  them,  for  the  purpose  of 
contradiction,  those  being  the  witness's  depositions  in  *the  [  •730  ] 
Ecclesiastical  Court.  The  twenty  documents  had  been  previously 
shewn  to  an  inspector  from  the  Bank  of  England,  and,  after 
the  examination  of  the  witness,  were  again  submitted  to  the 
same  person.  The  cause  was  not  concluded  on  that  day ;  and, 
the  next  day,  the  inspector  was  placed  in  the  witness-box  for  the 
purpose  of  swearing  to  his  belief  that  the  signature  as  attesting 
witness  to  the  will  was  not  the  handwriting  of  the  witness  who 
had  been  examined  the  day  before.  He  was  asked  how  he  had 
acquired  a  knowledge  of  the  handwriting  of  the  witness,  when 
he  stated  it  to  be  in  the  manner  above  mentioned,  and  none 
other.  The  learned  Judge  rejected  his  testimony;  and  the 
question  is  whether  he  was  right  in  so  doing. 

All  evidence  of  handwriting,  except  where  the  witness  sees  the 
document  written,  is  in  its  nature  comparison.  It  is  the  belief 
which  a  witness  entertains  upon  comparing  the  writing  in  ques- 
with  an  exemplar  in  his  mind  derived  from  some  previous 
knowledge.  That  knowledge  may  have  been  acquired,  either 
by  seeing  the  party  write,  in  which  case  it  will  be  stronger  or 
(1)  2  Peake,  88,  89. 
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weaker  according  to  the  number  of  times  and  the  periods,  and 
other  circumstances  under  which  the  witness  has  seen  the  party 
write,  but  it  will  be  sufficient  knowledge  to  admit  the  evidence 
of  the  witness  (however  little  weight  may  be  attached  to  it  in 
such  cases),  even  if  he  has  seen  him  write  but  once,  and  then 
merely  signing  his  surname  :  Garrdls  v.  Alexander  (i),  Poicell  v. 
Ford  (2),  LewiH  v.  Sapio  (3) ;  or  the  knowledge  may  have  been 
acquired  by  the  witness  having  seen  letters  or  other  documents 
professing  to  be  the  handwriting  of  *the  party,  and  having 
afterwards  communicated  personally  with  the  party  upon  the 
contents  of  those  letters  or  documents,  or  having  otherwise 
acted  upon  them  by  written  answers,  producing  further  corre- 
spondence, or  acquiescence  by  the  party  in  some  matter  to  which 
they  relate,  or  by  the  witness  transacting  with  the  party  some 
business  to  which  they  relate,  or  by  any  other  mode  of  com- 
munication between  the  party  and  the  witness  which,  in  the 
ordinary  course  of  the  transactions  of  life,  induces  a  reasonable 
presumption  that  the  letters  or  documents  were  the  hand- 
writing of  the  party  {Lord  Ferrers  v.  Shirley  (4) ,  BuUer's  Nisi 
Prius,  236,  Carey  v.  Pitt  (5),  Tharpe  v.  Gishurne  (6),  Harrington 
V.  Fry  (7) ),  evidence  of  the  identity  of  the  party  being  of  course 
added  aliunde,  if  the  witness  be  not  personally  acquainted  with 
him.  These  are  the  only  modes  of  acquiring  a  knowledge  of 
handwriting,  which  have  hitherto,  as  far  as  I  have  been  able  to 
discover,  in  our  law  been  considered  sufficient  to  entitle  a  witness 
to  speak  as  to  his  belief,  in  a  question  of  handwriting.  In  both, 
the  witness  acquires  his  knowledge  by  his  own  observation  upon 
facts  coming  under  his  own  eye,  and  as  to  which  he  does  not 
rely  on  the  information  of  others  ;  and  the  knowledge  is  usually, 
and  especially  in  the  latter  mode,  acquired  incidentally,  and, 
if  I  may  so  say,  unintentionally,  without  reference  to  any 
particular  object,  person,  or  document. 

A  third  mode  is  now  sought  to  be  introduced,  namely,  by 
satisfying  the  witness  by  some  information  or  evidence   that 


(1)  4E8p.  37. 

(2)  2  Stark.  164. 

(3)  M.  &  M.  39. 

(4)  Fitzg.  195. 


(5)  4  R.  B.  895  (2  Peake,  130.) 

(6)  2  Car.  &  P.  21. 

(7)  Ry.  &  Moo.  90. 
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a  number  of  papers  are  in  the  handwriting  of  the  party,  and        Doe  d. 
then  desiring  him  to  study  those  papers,  so  as  to  acquire  a  r. 

knowledge  of  the  handwriting,  and  fix  *an  exemplar  in  his  mind,  ^mobe^ 
and  afterwards  putting  into  his  hand  the  writing  in  question,  and  [  *732  ] 
asking  his  belief  respecting  it,  or  by  merely  putting  certain 
papers  into  the  witness's  hands,  without  telling  him  who  wrote 
them,  and  desiring  him  to  study  them,  and  acquire  a  knowledge 
of  the  handwriting,  and  afterwards  shewing  him  the  writing  in 
question,  and  asking  his  belief  whether  they  are  written  by  the 
same  person,  and  calling  evidence  to  prove  to  the  jury  that  the 
former  are  the  handwriting  of  the  party,  which  perhaps  may  be 
considered  as  the  same  process  in  effect,  expressed  in  other  words. 

The  very  foundation  of  this  mode  is  the  establishment  of  the 
fact  that  the  papers,  from  studying  which  the  witness  is  to 
acquire  his  knowledge,  are  the  handwriting  of  the  party.  Now 
that  fact  must  be  established,  either  by  the  acknowledgment  of 
the  party,  or  by  the  information  of  third  persons. 

Assuming  the  witness  to  be  the  only  person  to  be  satisfied  of 
the  fact,  it  is  obvious  that  the  acknowledgment  of  the  party, 
if  the  witness  be  called  to  aflSrm  the  handwriting,  would  be  a 
most  unsafe  ground  on  which  to  act,  and  was  so  considered  by 
Lord  Kenyon  in  Stramfer  v.  Seaiie  (i)  ;  and,  if  the  witness  be 
called  to  disaffirm  the  handwriting,  the  acknowledgment  of  the 
party,  unless  he  be  a  party  to  the  suit,  ought  not  to  bind  the 
litigants  ;  and  if  he  be  a  party  to  the  suit,  it  may  fairly  be  urged 
that  the  case  would  come  within  the  second  mode  of  acquiring 
knowledge  above  suggested,  namely  by  a  direct  communication 
with  the  party. 

The  other  mode  of  satisfying  the  witness,  viz.,  by  the  informa- 
tion of  third  persons,  is  equally  open  to  objection,  *as  it  must  be       [  •733  ] 
given  behind  the  back  of  one  or  both  of  the  litigant  parties,  and 
would  obviously  be  most  unsafe  and  unfair. 

The  jury,  therefore,  must  be  satisfied  of  the  fact.  Now  that 
must  be  by  evidence,  and  will  raise  a  number  of  collateral  issues, 
foreign  to  those  on  the  record,  and  for  which  one  of  the  litigants 
must  of  necessity  be  wholly  unprepared,  in  addition  to  the 
danger  of  unfair  selection  by  the  other  litigant  who  produces  the 

(1)  1  Esp.  14. 
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papers.  I  need  hardly  advert  to  the  great  inconvenience  and 
waste  of  time  which  will  be  incurred  by  such  a  wide  range  of 
collateral  matter,  nor  to  the  observation  that  the  proof  of  the 
papers  in  those  collateral  issues  might  be  by  calling  a  witness 
who  had  acquired  his  knowledge  of  the  handwriting  in  the  very 
same  way  from  other  papers,  which  would  equally  be  required  to 
be  proved  ;  and  so  it  is  obvious  that  the  same  process,  as  is  now 
attempted,  might  be  repeated  ad  infinitum,  and  lead  to  no  con- 
clusion. But,  if  the  proof  of  the  papers  in  those  collateral  issues 
be  by  calling  witnesses  who  have  acquired  their  knowledge  of  the 
handwriting  by  either  of  the  two  modes  which  I  consider  to  be 
the  only  legitimate  modes,  those  witnesses  must,  from  the  nature 
of  their  evidence,  be  much  more  competent  to  form  an  opinion 
as  to  the  handwriting  in  question  in  the  cause,  than  the  witness 
whose  evidence  is  proposed  to  be  introduced  by  such  a  process. 
And,  after  all,  when  that  evidence  is  introduced,  what  is  it  but 
a  comparison  of  handwriting  ? 

Now  a  direct  comparison  of  handwriting  by  a  witness  has  been, 
with  the  exception  of  one  or  two  supposed  cases,  uniformly 
rejected:  and  it  is  only  in  very  recent  times  that  a  jury  has 
been  allowed  to  institute  such  a  direct  comparison  ;  and  even 
that  has  been  confined  to  a  *comparison  between  documents 
proved  and  given  in  evidence  in  the  cause,  being  relevant  to  the 
issues  raised  on  the  record,  and  which  being  before  the  jury,  it 
is  hardly  possible  to  prevent  a  comparison  being  instituted: 
Griffith  V.  Willia77i8  (l),  Solita  v.  Yarrow  (2),  Rex  v.  Morgan  (3), 
AUport  V.  Meek  (4),  Bromage  v.  Rice  (5).  One  authority  to  the 
contrary  is  to  be  found  in  Alleshrook  v.  Roach  (e).  But  this  Court 
recently,  in  the  case  of  Doe  d.  Perry  v.  Newton  (7),  has  expressly 
determined  that  documents  irrelevant  to  the  issues  on  the  record 
shall  not  be  received  in  evidence  at  the  trial,  in  order  to  enable  a 
jury  to  institute  such  a  comparison.  Much  less  can  it  be  permitted 
to  introduce  them  in  order  to  enable  a  witness  to  do  so. 

I   know   that   it   is  thought   by  many  persons   that    direct 


(1)  1  Cr.  &  J.  47. 

(2)  1  Moo.  &  Rob.  133. 

(3)  Note  to  Solita  y.    Tarrow, 
Moo.  &  Bob.  134. 


(4^  4  Car.  &  P.  267. 
(oj  7  Car.  &  P.  548. 

(6)  1  Esp.  361. 

(7)  5  Ad.  &E1.  514 ;  1  Nev.  &  P.  1. 


VOL.  XLiv.J     1836.     K.  B.    5  AD.  &  EL.  784—785. 


567 


comparison  of  handwriting  is  more  satisfactory  than  I  am  disposed 
to  consider  it.  In  a  work  of  great  merit,  Starkie  on  Ev.  vol.  ii. 
p.  875  (1),  there  is  this  passage :  **  It  cannot,  however,  be  denied, 
that  abstractedly,  a  witness  is  more  likely  to  form  a  correct 
judgment  as  to  the  identity  of  handwriting,  by  comparing  it 
critically  and  minutely  with  a  fair  and  genuine  specimen  of 
the  party's  handwriting,  than  he  would  be  able  to  make  by  com- 
paring what  he  sees  with  a  faint  impression  made  by  having 
seen  the  party  write  but  once,  and  then,  perhaps,  under  circum- 
stances which  did  not  awaken  his  attention."  I  agree  to  that 
passage  in  its  very  words  :  there  the  weakest  possible  degree  of 
knowledge  which  can  arise  from  seeing  a  person  write  is  con- 
trasted with  "^the  strongest  possible  degree  which  can  arise  from 
a  direct  comparison  ;  and  it  is  assumed  that  the  specimens  are 
fair  and  satisfactorily  proved,  which,  I  will  venture  to  say,  they 
will  not  be  in  one  case  in  a  hundred.  But,  generally,  I  am  of 
opinion  that  the  comparison,  even  of  an  admitted  fair  specimen 
with  a  disputed  writing,  is  far  from  satisfactory.  Nothing  can 
be  more  fanciful  than  the  opinions  persons  are  apt  to  form  from 
such  comparison  ;  some  dwelling  on  the  general  character,  some 
on  the  peculiar  turn  of  a  particular  letter,  and  other  minute 
circumstances  of  similitude  or  discrepancy,  which  every  man  in 
his  own  experience  must  know  may  arise  from  the  different  pen  or 
ink,  or  haste,  or  deliberation,  with  which  the  same  person  writes 
at  different  times.  To  my  mind,  I  confess,  the  knowledge  of  the 
general  character  of  any  person's  writing  which  a  witness  has 
acquired  incidentally  and  unintentionally,  under  no  circum- 
stances of  bias  or  suspicion,  is  far  more  satisfactory  than  the 
most  elaborate  comparison  of  even  an  experienced  person,  called 
by  one  side  or  the  other  with  a  particular  object. 

I  find  no  express  authority  that  direct  comparison  of  hand- 
writing is  admissible  in  evidence,  but  many  to  the  contrary.  It 
is  indeed  said,  by  Pemberton;  Serjt.,  in  The  Trial  of  the  Seven 
Bishops  (2),  that  "in  every  petty  cause,  where  it  depends  upon 
the  comparison  of  hands,  they  use  to  bring  some  of  the  party's 
handwriting  which  may  be  sworn  to,  to  be  the  party's  own  hand, 
and  then  it  is  to  be  compared  in  Court  with  what  is  endeavoured 
(1)  Ed.  2.  (2)  12  How.  St.  Tr.  297. 
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to  be  proved,  and  upon  comparing  them  together  in  Court,  the  jury 
may  look  upon  it,  and  see  if  it  be  right ;  "  and  he  *was  arguing 
against  any  such  comparison  in  a  criminal  case.  If  such  was 
the  practice,  it  has  long  ceased  to  be  so ;  and  the  distinction 
between  civil  and  criminal  cases,  as  to  rules  of  evidence,  is  no 
longer  recognised.  However,  on  looking  to  the  report  of  the 
Seven  Bishops'  case,  it  is  plain  that  no  question  of  direct  com- 
parison arose :  the  question  really  was,  whether  witnesses,  who 
had  never  seen  the  parties  write,  but  had  seen  writings  supposed 
to  be  theirs,  were  admissible.  The  Court  constantly  said  that 
they  were  not,  and  compelled  the  Crown  to  prove  the  writing  by 
other  evidence ;  and,  accordingly,  an  admission  by  all  the  defen- 
dants of  their  signatures  to  the  alleged  libel  was  proved.  So,  in 
The  Trial  of  Alyernoii  Sidney  (i),  no  evidence  of  direct  com- 
parison of  handwriting  was  given  ;  and  some  of  the  witnesses 
swore  that  they  had  seen  him  write  (2).  Yet,  in  the  bill  for 
reversing  his  attainder,  it  is  stated  that  he  was  convicted  by 
illegal  evidence  of  comparison,  which,  so  far  as  it  goes,  shews 
that  such  comparison  was  not  at  that  time  considered  to  be 
legitimate  evidence. 

Comparison  of  handwriting  has,  indeed,  been  allowed  in  the 
proof  of  very  ancient  documents,  where,  from  lapse  of  time,  no 
living  person  could  have  any  knowledge  of  the  handwriting  from 
his  own  observation ;  as  in  lioe  d.  Brune  v.  liatiiings  (3), 
Morewood  v.  Wood  (4),  Taylor  v.  Cook  (5),  Doe  d.  Tilman  v. 
Tarter  (6).  But  this  has  been  allowed  from  absolute  neces- 
sity, and  the  impossibihty  of  better  evidence  being  adduced. 
Direct  comparison  by  a  witness  was  expressly  rejected  by  Lord 
Kbnyon  in  Stranger  v.  Searle  (7),  and  by  Lord  Tbntbrdbn  *in 
CUrinunt  v.  Tnllidge  (8) ;  and  it  was  conceded  in  argument  at  the 
Bar,  in  the  present  case,  that  the  uniform  practice  in  the  Courts 
for  many  years  has  been  not  to  receive  such  evidence.  In  the 
case  of  Burr  v.  Harper  (9)  Lord  Chief  Justice  Dallas  allowed 
what  I  consider  to  have  been  comparison  of  handwriting ;  and 

(1)  9  How.  St.  Tr.  818.  (6)  Ry.  &  Moo,  141. 

(2)  P.  854.  (7)  1  Eep.  14. 

(3)  7  East,  282,  /*.  (a).  (8)  4  Car.  &  P.  1. 

(4)  12  E.  R.  537  (14  East,  327, ;».).  (9)  17  R.  R.  656  (Holt.  N.  P.  420), 

(5)  8  Price,  650. 
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I  do  not  think  that  decision  right :  it  was  never  brought  under 
review,  because  the  verdict  was  against  the  party  in  whose 
favour  it  was  made. 

I  do  not,  under  these  circumstances,  feel  that  I  am  obliged  by 
authorities  to  admit  of  any  mode  of  acquiring  a  knowledge 
of  handwriting,  except  the  two  above  suggested,  and,  for  the 
reasons  already  stated,  I  am  of  opinion  that  no  other  mode 
ought  to  be  introduced,  and  that  the  learned  Judge  was  right  in 
rejecting  the  evidence.  * 

Lord  Denman,  Ch.  J. : 

A  person,  whose  name  appears  as  an  attesting  witness  to 
a  will,  is  called  by  the  defendant  at  the  trial,  and  swears  that 
he  attested  the  will  and  saw  the  testator  execute.  The  plaintiff's 
case  is  that  the  will  was  not  genuine,  imputing  fraud,  if  not 
conspiracy,  to  some  of  the  parties  concerned.  To  this  attesting 
witness  he  professes  not  to  impute  perjury,  nor  participation  in 
the  fraud ;  his  theory  is,  that  the  witness  attested  some  paper, 
and  believes  the  will  produced  to  have  been  that  paper;  but 
the  defendant  says  that  the  witness  was  herein  deceived,  that 
the  paper  which  he  signed  was  not  the  will,  though  he  thought 
so,  and  that  the  will,  produced  with  his  name,  was  never  seen 
by  him  before.  In  connection  with  other  facts,  *from  which  he 
draws  this  inference,  he  proves  by  the  same  witness  many  of  the 
genuine  signatures  of  that  witness,  and  then  calls  a  second 
witness,  who,  obtaining  from  these  an  acquaintance  with  the 
character  of  the  attesting  witness's  handwriting,  is  to  be  called 
upon  afterwards  to  pronounce  an  opinion,  whether  the  attesta- 
tion to  the  will  is  in  the  same  person's  handwritmg.  That  is,  he 
is  expected  to  give  in  substance  the  following  testimony :  **  I  have 
gained  a  knowledge  of  the  handwriting  of  A.  from  examining  all 
the  proved  signatures,  and  I  am  of  opinion  that  the  signature  to 
the  will  is  not  of  the  same  character  of  handwriting;"  from 
which,  among  other  things,  the  jury  were  required  to  conclude 
that  the  will  was  not  in  fact  attested  by  A. 

The  effect  of  this  evidence  is  not  under  consideration. 
When  the  witness,  with  unimpeached  character  and  unimpaired 
intellect^  came  to  swear  positively  to  facts  on  which  mistake 
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DoEd.       was  scarcely  possible,  and  to  that  handwriting  with  which  no 
r.  living  person  could  be  so  conversant  as  himself,  one  can  hardly 

imagine  any  position  of  the  cause  in  which  any  matter  of  opinion 
could  afford  any  formidable  contradiction  to  his  direct  proof. 
In  the  present  case,  however,  such  a  state  of  things  doubtless 
existed  ;  for  the  learned  and  able  counsel  for  the  defendant  took 
the  objection ;  and  we  are  bound  to  consider  whether,  as  a 
matter  of  strict  law,  the  plaintiff  had  a  right  to  lay  before  the 
jury  the  evidence  that  was  withholden  from  them. 

In  the  first  place,  I  think  it  was  not  contended  at  the  Bar 
that  evidence  of  opinion  on  this  subject  was  not  receivable, 
though  in  opposition  to  a  positive  statement  of  fact.  And, 
indeed,   however    specious   at  first   sight,   such    an   argument 

[  •739  ]  could  not  be  maintained  a  moment.  *There  is  nothing  binding 
in  the  most  positive  assertions  of  the  most  knowing  witness: 
they  may  be  untrue  from  ill  intention  or  mistake;  and,  if  untrue, 
the  party  interested  should  be  allowed  to  offer  evidence  that  they 
are  so,  which  may  consist  of  a  variety  of  circumstances,  including 
the  character  of  handwriting.  Suppose,  exempli  gratia^  a  man  to 
have  sworn  that  he  saw  a  party  sign  and  execute  a  bond ;  the 
evidence  of  all  who  were  best  acquainted  with  the  party's  writing, 
that  the  signature  was  not,  in  their  opinion,  his,  would  surely 
be  admissible. 

Taking  it,  then,  as  clear  that  the  undeniable  peculiarities  of 
this  case  do  not  preclude  evidence  of  opinion  as  to  the  hand- 
writing, .  the  only  question  is,  whether  the  witness  called  to 
pronounce  one  had  sufficient  materials  for  forming  one,  to 
he  admissible  for  that  purpose.  And  he  appears  to  stand 
in  exactly  the  same  situation  as  he  would  have  done,  if  called 
to  speak  of  the  handwriting  of  a  party  to  the  suit,  whether 
for  or  against  the  genuineness  of  the  document.  He  may  have 
been  called  for  the  plaintiff  to  prove  the  defendant's  signature 
to  a  bill  or  bond.  He  did  not  see  him  sign  it ;  nor  has  he 
ever  seen  him  write :  but  this  is  confessedly  immaterial,  if  he 
has  had  other  adequate  means  of  obtaining  a  knowledge  of 
his  hand:  2  Starkie  on  Ev.  872  (i).  Such  is  the  rule,  as 
Mr.  Starkie  understands  it,  not  in  terms  warranted  by  the  page 

(1)  Ed.  2. 
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Within  what  narrower  limits  can  the  line  be  drawn?  The  ^S^!^S** 
letters  forming  one  side  of  a  correspondence  do  not  prove  the 
handwriting,  because  addressed  to  a  particular  *person :  that  [  '740  ] 
person's  evidence  may  be  requisite  to  shew  that  A.  had  in  some 
way  recognised  the  letters  bearing  A.'s  signature,  and  was, 
therefore,  probably  the  individual  who  wrote  them ;  but  this  is 
quite  different  from  a  knowledge  of  the  handwriting,  whether 
they  proceeded  from  A.  or  any  other.  The  clerk  who  constantly 
read  the  letters,  the  broker  who  was  ever  consulted  upon  them, 
is  as  competent  to  judge  whether  another  signature  is  that  of 
the  writer  of  the  letters,  as  the  merchant  to  whom  they  were 
addressed.  The  servant  who  has  habitually  carried  letters 
addressed  by  me  to  others  has  an  opportunity  of  obtaining  a 
knowledge  of  my  wTiting,  though  he  never  saw  me  write,  or 
received  a  letter  from  me. 

In  a  Nisi  Prius  case,  Smith  v.  Sainshury  (2),  it  was  necessary 
to  prove  the  handwriting  of  an  attesting  witness.  The  defen- 
dant's attorney  was  sworn,  and  said  that  he  believed  he  knew, 
the  handwriting,  for  he  had  seen  the  same  signature  to  an 
affidavit  used  by  the  plaintiff's  counsel  at  an  earlier  stage  of 
the  cause.  Park,  J.  overruled  an  objection  to  the  evidence, 
observing,  **  If  it  was  a  mere  comparison  of  handwriting,  it 
would  not  do.  But  it  is  not  so,  the  witness  says  he  took  notice 
of  the  signature,  and,  in  his  mind,  formed  an  opinion  which 
enables  him  to  swear  to  his  belief.  I  have  no  doubt  that  it  is 
evidence." 

In  ancient  documents,  knowledge  of  an  oflBcer's  handwriting 
is  frequently  obtained  by  an  observation  of  his  signature  to 
papers  which  he  would  be  called  upon  ofScially  to  sign ;  and  a 
witness,  speaking  from  that  knowledge,  may  give  an  opinion 
whether  any  particular  writing  was  made  by  the  same  person. 
The  process  is  *therefore  recognised  as  one  which  may  enable  [  •741  ] 
one  man  to  form  a  competent  opinion  as  to  the  writing  of 
another. 

Pausing  here  for  a  moment,  I  must  fairly  say  that  I  think 

(1)  BuU.  N.  P.  236.  (2)  38  E.  E.  802  (5  Car.  &  P.  196). 
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DoEd.       the  syllogism  complete.     Opinion  is  evidence  of   handwriting, 
V.  where  it  is  founded  on  knowledge  obtained  from  inspection  of 

documents  proved  to  be  written  by  the  same  party.  The  opinion 
tendered  here  was  founded  on  such  knowledge.  If,  however, 
any  rule  excluding  such  evidence  had  been  promulged  by  com- 
petent authority,  I  should  at  once  have  yielded  my  own  views. 
I  find  no  such  rule  laid  down ;  nor  can  I  deduce  one  from  the 
mere  circumstance  that  opinion  of  handwriting  has  hitherto 
been  formed  on  other  means  of  forming  one.  The  consequences 
of  excluding  knowledge  so  obtained  may  be  in  the  highest  degree 
injurious  to  the  interests  of  truth.  Suppose,  for  example, 
that,  instead  of  Lord  Eldon(i),  some  person  of  very  inferior 
rank  had  appeared  to  be  tlie  attesting  witness  ;  that  he  was  dead 
at  the  time  of  the  trial ;  that  conspirators,  who  forged  the  deed, 
had  been  entirely  unacquainted  with  his  mode  of  writing.  The 
production  of  the  instrument,  and  a  perjured  oath  that  he  in 
fact  attested,  would  set  up  the  forgery :  a  clear  knowledge  of  the 
character  of  this  man's  writing  would  at  once  defeat  the  fraud. 
But  the  means  of  obtaining  such  knowledge  might  be  imattain- 
able  from  any  one  who  had  either  seen  him  write,  or  held  any 
correspondence  with  him.  From  documents  satisfactorily  proved 
to  have  been  written  by  the  witness,  possibly  never  heard  of  till 
the  eve  of  the  trial,  complete  demonstration  might  be  obtained. 
Similar  evidence,  proving  the  genuineness  of  a  disputed  attesta- 
tion, might  save  the  *life  of  a  person  accused  of  forgery.  I 
adopt,  therefore,  the  rule  in  Mr.  Starkie's  work,  which  I  think 
as  important  as  it  is  intelligible. 

No  single  authority  cited  in  opposition  to  the  rule,  was 
applicable  to  this  point,  or  rather  was  favourable  to  the  defen- 
dant's argument.  Lord  Fei'vers  v.  Shirley  (2),  if  it  proves  any 
thing,  is  against  him ;  for  there  the  Court  would  have  received 
evidence  of  a  witness's  opinion  on  the  handwriting  to  an  attesta- 
tion, if  the  papers  on  which  the  opinion  was  founded  had  been 
traced  to  the  attesting  witness.  It  was  the  proof  of  identity 
that  failed.  Stranger  v.  Searle  (3)  was  before  Lord  Kenyon  in 
1793.     The  defence,  to  an  action  brought  on  the  acceptance  of 

(1)  See  EaghUm  v.  Kimjsttm,  8  Ves.  (2)  Fitzg.  195. 

476.  (3)  1  Esp.  14. 
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a  bill,  was  forgery  of  the  supposed  acceptor's  name.  The  usual 
evidence  of  belief  having  been  given  by  the  plaintiff,  the  defen- 
dant produced  other  writings  as  his,  for  the  purpose  of  comparing 
tfaem  with  the  bill  sued  on.  The  objection  here  taken  was  a 
preliminary  one,  that  "it  did  not  appear  which  was  the  real 
handwriting  of  the  defendant,  those  bills,  or  those  upon  which 
the  action  was  brought,  both  being  proved  by  witnesses;  and 
that  it  was  besides,  judging  from  a  comparison  of  hands.''  The 
reporter  says,  "  Lord  Kenton  ruled,  that  the  witness  should  not 
be  allowed  to  decide  on  such  comparison  of  hands."  This  ruling 
appears  correct  on  both  grounds;  but  it  does  not  touch  our 
present  argument.  For  here  the  other  documents  were  proved 
genuine  by  the  witness  himself ;  and  the  inference  was  not 
sought  to  be  drawn  from  comparing  the  papers,  but  from 
enabling  another  witness  to  obtain  a  knowledge  of  the  hand- 
writing from  the  papers  so  proved,  and  then  apply  it  to  the 
paper  in  dispute.  *There  was  however,  in  that  case,  a  direct 
tender  of  evidence  of  opinion  so  formed;  for  the  defendant's 
counsel  then  observed  that  the  witness  had  seen  the  defendant 
write  several  times ;  but,  on  his  adding  that  this  was  when  the 
defendant  had  written  his  name  for  the  purpose  of  shewing  to 
the  witness  his  manner  of  writing,  Lord  Kenyon  rejected  the 
evidence,  ''  as  the  defendant  might  write  differently  from  his 
common  mode  of  writing  his  name,  through  design."  This 
objection  scarcely  required  the  acuteness  of  that  great  Judge ; 
but  is  quite  foreign  to  the  present  discussion. 

In  Alleshrook  v.  Roach  (i)  a  similar  defence  was  made.  After 
the  usual  evidence  of  belief,  and  apparently  for  the  purpose  of 
strengthening  it,  '*  another  witness  was  called,  who  had  in  his 
possession  five  bills  of  the  defendant's,  which  had  been  proved 
under  his  commission,  he  having  been  a  bankrupt.  Upon  being 
shewn  the  bill  upon  which  the  action  was  brought,  he  said 
be  did  not  think  the  acceptance  was  the  defendant's  hand- 
writing." This  appears  precisely  similar  to  the  evidence  rejected 
in  the  present  instance.  The  reporter  adds,  "  upon  comparing 
these  bills  with  the  acceptance  of  the  bill  in  question,  they  were 

(1)  1  Bsp.  351.  See,  as  to  this  case.  Dot  d.  Perry  v.  Newtmi,  5  Ad.  ^  El* 
pp.  517,  518. 
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evidentlj'  dissimilar."  He  does  not  say  by  whom  the  comparison 
was  made ;  we  must  take  this  (I  think)  to  have  been  done  by 
consent.  Then,  on  the  defendant's  part,  a  witness,  who  had 
seen  defendant  write,  declared  his  belief  that  the  acceptance  was 
not  his  writing.  Then  the  counsel  offered  to  the  jury  several 
other  bills,  admitted  to  be  of  the  defendant's  writing,  and 
desired  the  jury  to  compare  them  ;  a  course  which  was  objected 
to,  but  allowed  *by  Lord  Kenyon.  This  case  surely  does  not 
assist  the  plaintiff's  objection  here,  since  the  course  there  passed 
unquestioned  which  was  here  declared  inadmissible :  and  the 
opinion  of  the  learned  Judge,  that  the  jury  might  compare 
writings,  does  not  make  out  that  he  would  have  excluded  opinion 
founded  on  other  documents  proved  aliunde  to  be  genuine. 

The  next  case  in  order  of  time,  which  never  fails  to  be  men- 
tioned when  evidence  of  handwriting  is  debated,  Goodtitle  d.  Hevett 
V.  Braham{i)y  furnishes,  however,  by  no  means  so  valuable  an 
authority  as  we  might  expect  to  find  in  a  trial  at  Bar.  The 
questionable  evidence  there  received  was  withdrawn  by  the  Court 
from  the  attention  of  the  jury.  And  shortly  after,  in  Carey  v. 
Pitt  (2),  Lord  Kenyon  expressly  pronounced  it  inadmissible. 

Ih'x  V.  Catov  (3)  is  in  its  circumstances  very  near  the  present 
case.  And,  though  only  a  Nisi  Prius  decision,  I  apprehend  that 
it  has  always  been  considered  good  law.  The  defendant  was 
tried  for  a  libel  said  to  be  written  in  a  feigned  hand.  A  person 
from  the  post-ofiice,  supposed  to  be  skilful  in  the  detection  of 
forgeries,  was  asked  to  look  at  certain  writings  in  the  defendant's 
natural  hand,  and  then  at  the  libel,  and  give  his  opinion  whether 
the  libel  was  in  the  same  writing.  Hotham,  B.,  after  hearing  a 
very  extended  argument,  rejected  the  evidence.  If  this  witness 
had  been  desired  to  look  at  those  papers  the  day  before,  in 
order  to  gain  acquaintance  with  the  character  of  the  writing, 
that  case  would  have  been  identical  with  the  present.  Can  this 
difference  between  the  modes  of  questioning  *the  witness  make 
the  evidence  receivable  in  one  case,  and  not  in  the  other?  I 
apprehend  that  it  may. 

The  distinction  is  doubtless  very  subtle ;  and  in  practice  the 


(1)  4  T.  E.  497. 

(2)  Peake,  Add.  Ca.  130. 


(3)  4Esp.  117. 
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two  operations  of  the  mind  will  be  likely  to  ran  into  each  other. 
But  there  is  an  essential  difference  between  casting  our  eye  at 
the  same  moment  on  two  objects  placed  before  us  in  order  to 
judge  of  their  resemblance,  and  acquiring  familiarity  with  a 
certain  character  of  handwriting  in  order  to  judge  afterwards 
whether  a  document  bears  that  character.  Mr.  Starkie  thinks 
the  former  a  much  more  satisfactory  method;  but  I  cannot 
agree  with  his  remark.  An  ingenious  forger  might  counterfeit 
every  line  and  angle  so  correctly  that,  to  a  common  eye,  no 
discrepancy  should  betray  itself ;  and  yet  one  who  has  an 
intimate  knowledge  of  the  individual  might  detect  a  striking 
difference  in  the  general  character  of  the  handwriting,  as  twins 
may  present  no  observable  diversity  to  a  stranger,  and  yet  be 
distinguished  at  a  glance  by  their  parents.  Besides,  in  taking  a 
witness's  opinion  on  such  a  point,  an  appeal  seems  to  be  made 
to  his  experience  and  skill,  while  the  mere  ocular  comparison  of 
two  documents  in  juxta-position  looks  like  a  mechanical  pro- 
ceeding, a  mere  act  of  measurement.  Whether  these  reasons 
may  be  thought  satisfactory  or  not,  there  can  be  no  doubt  that 
in  former  times  the  law,  while  it  daily  acted  on  opinion  derived 
from  knowledge  of  the  character,  regarded  comparison  of  hands 
as  extremely  dangerous. 

The  Legislature,  in  stat.  1  W.  cfe  M.  c.  7  (private),  declared 
accordingly  the  attainder  of  Algernon  Sidney  void  as  against 
law,  because  (i)  the  jury  were  directed  to  believe  the  writing  his, 
by  comparing  it  with  other  writings  of  *his.  Mr.  Starkie  (2) 
seems  to  think  this  recital  incorrect,  according  to  our  present 
notion  of  comparison  of  hands:  and  so  it  certainly  is,  if  the 
report  of  the  trial  in  the  State  Trials  is  faithful.  Whether  it  is 
or  not,  we  have  no  means  of  deciding.  Jefferies  is  charged  with 
falsifying  these  reports  in  some  instances ;  and  it  is  extraordinary 
that  his  summing  up  omits  all  mention  of  Sheppard,  the  first  of 
the  three  witnesses  said  to  have  spoken  to  the  prisoner's  writing 
on  the  trial  (3).     None  of  the  numerous  pamphlets,  however, 
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(1)  See  ante,  p.  547,  n,  Jeffeiies's  .summing  u}),  {:>heppard*8 

(2)  2  Stark.  Kv.  374  (2nd  ed.).  evidence,  and  the  fact  that  he  had 

(3)  See,  however,  9  How.  St.  Tr.  seen  the  prisoner  wiitc,  are  shortly 
p.    892,    where,    in    the    rei)ort    of  noticed. 
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impute  to  the  report  any  misrepresentation  in  this  matter  of 
law.  On  the  other  hand,  when  the  Act  for  reversing  Sidney's 
attainder  passed,  the  memory  was  green  of  the  atrocious  trial 
which  produced  it,  and  the  foulness  of  the  admitted  proceedings 
rendered  all  exaggeration  or  misstatement  superfluous.  But,  at 
any  rate,  the  Act  is  a  legislative  declaration,  sanctioned,  as  we 
must  believe,  by  Somers  and  the  other  great  lawyers  then  in 
office,  that  comparison  of  hands,  in  the  sense  in  which  they 
understood  it,  was  not  a  legitimate  mode  of  judging  of  hand- 
writing. 

And,  though  there  may  be  a  mistake  in  supposing  that  course 
to  have  been  pursued  in  Sidney's  trial,  no  other  sense  can  be 
assigned  to  the  words  of  the  statute,  but  that  which  Mr.  Starkie 
states  as  the  present  meaning  of  comparison  of  hands,  i.e.  *'  an 
actual  comparison  of  two  writings  with  each  other,  in  order  to 
ascertain  whether  both  were  written  by  the  same  person  "  (i). 

Cases  to  this  effect  are  collected  in  a  note  in  the  same  page  (2), 
though,  in  the  following  page  (3),  an  extract  is  *given  from  the 
chapter  on  evidence  in  BuUer's  Nisi  Prius,  which  speaks  of 
proving  the  writing  of  one  instrument  by  a  comparison  with 
others;  and  Le  Blanc,  J.  twice  admitted  a  comparison  of 
ancient  documents  (Roe  d.  Brnne  v.  Baiclings  (4)  ),  observing 
that  at  that  distance  of  time  no  better  evidence  could  be 
obtained.  Whether  better  or  not  I  will  not  undertake  to 
determine ;  but  plainly  Holroyd,  J.  (one  of  the  most  accurate 
lawyers  and  profound  thinkers  that  ever  sat  on  the  bench)  was 
aware  of  a  different  mode  of  proceeding  with  ancient  documents, 
and  one  more  conformable  with  what  appears  to  have  been  the 
ancient  practice ;  for  he,  in  the  same  note,  appears  to  have 
ruled  differently  in  such  a  case.  A  witness  produced  who  was 
able  to  swear,  from  his  having  examined  several  of  such  sig- 
natures, that  he  had  obtained  sufficient  knowledge,  was  permitted 
to  give  an  opinion  with  respect  to  handwriting  without  an  actual 
comparison:  Sjyarrow  v.  Farrant  (6). 


(1)  2  Stark.  Ev.  374  (2nd  ed.). 

(2)  Note  (y)  to  2  Stark.  Ev.  374 
(2nd  ed.). 

(3)  Note  [x)  to  2  Stark.  Ev.  375 
(2nd  ed.). 


(4)  8  R.  E.  at  p.  635,  ».  (7  East, 
282,  «.). 

(5)  Note  {x)  to  2  Stark.  Ev.  375 
(2nd  ed.). 
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The  same  note  (i)  indeed  refers  to  a  most  remarkable  case  of 
Doe  d.  Tilnian  v.  Tarcer  (2),  in  which  Lord  Tbnterden  directed 
a  person  producing  a  paper  bearing  a  steward's  signature,  to 
compare  it  with  other  signatures  of  the  same  steward,  in  books 
belonging  to  the  manor,  and  say,  upon  oath,  whether  he  believed 
that  the  writings  were  by  the  same  person,  observing  that 
he  remembered  Lawrence,  J.,  at  Worcester,  directing  a  Mr. 
Benjamin  Price,  accidentally  present,  to  compare  a  certain 
ancient  writing  with  others  purporting  to  be  written  by  the  same 
person,  and  give  his  opinion  on  the  identity  of  the  *writing.  I 
presume  that  the  same  course  was  taken  in  Roe  d.  Brune  v. 
Ii/iwlin(is  (3).  It  does  not  appear,  however,  that  any  objection 
was  made  to  this  method  of  forming  an  opinion  on  the  writing ; 
nor  can  it  be  supposed  that  any  party  would  be  interested  in 
preferring  the  one  mode  of  proof  to  the  other  ;  nor,  indeed,  is  it 
quite  clear  in  fact  that  the  method  prescribed  by  Holrqyd,  J. 
was  not  adopted  by  the  three  other  learned  Judges  who  have 
been  named,  and  the  comparison  made  with  the  idea  in  the 
witness's  mind,  not  with  the  paper  itself.  Even  if  it  was  not, 
and  supposing  the  direct  comparison  to  be  right,  it  would  not 
follow  that  that  method  was  wrong,  since  both  may  be  proper 
and  admissible ;  and  if  it  was  not  inadmissible,  I  am  at  a  less 
to  discover  any  difference  between  that  evidence  and  the  evidence 
which  has  been  excluded  on  the  trial  now  under  consideration. 

But  we  are  not  now  concerned  in  deciding  between  two 
methods  of  arriving  at  a  knowledge  of  handwriting ;  but  whether, 
when  the  genuineness  of  it  is  in  issue,  the  knowledge  that  may 
be  derived  from  other  productions  of  the  same  hand  is  to  be 
altogether  excluded  from  the  inquiry.  Now,  for  my  own  part, 
I  am  ready  to  avow  my  entire  concurrence  in  the  sentiments  of 
my  brother  Peake  on  this  point,  but  that  my  opinion  goes  much 
farther  than  his.  He  says  (4)  (reviewing  the  cases  of  Macferson 
V.  Thoytes  (5),  Rex  v.  Cator  (6),  and  others  of  the  same  period), 
**  the  analogies  of  law,  however,  appear  strongly  to  support  the 
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(4)  Peake's  Ev.  105. 

(5)  1  Peake.  N.  P.  29. 
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admissibility  of  this  evidence  ;  for  opinion,  founded  on  observa- 
tion and  experience,  is  received  in  most  questions  of  a  similar 
♦nature.  There  is  a  certain  freedom  of  character  in  that  which 
is  original,  which  imitation  seldom  attains,  and  the  want  of  that 
freedom  is  more  likely  to  be  detected  by  one  whose  attention  has 
been  directed  to  the  subject,  than  by  another  who  has  never 
given  his  mind  to  such  pursuits.  It  does,  therefore,  seem  rather 
too  much  to  say,  that  such  evidence  is  in  all  cases  inadmissible, 
though  it  certainly  ought  to  be  received  with  great  caution,  and 
meet  with  little  attention,  unless  as  corroborating  other  and 
stronger  evidence." 

With  regard  to  the  form  in  which  the  question  was  proposed 
in  the  late  trial,  if  the  examples  of  Lord  Kbnyon,  Le  Blanc,  J., 
and  Lawrence,  J.,  and  Lord  Tenterden,  render  it  doubtful 
whether  it  was  the  only  proper  form,  I  think,  on  tracing  the 
subject  through  the  books,  that  it  was  the  most  proper  form. 
If  the  proved  document  and  the  controverted  are  both  in  Court, 
and  the  witness  speaks  to  their  resemblance  or  difference  from 
immediate  observation,  he  seems  to  perform  a  task  for  the  jury, 
which  every  one  of  them,  even  though  illiterate,  might  as  well 
perform  for  himself.  But,  if  he  is  a  person  of  some  skill 
(however  low  in  degree,  and  however  generally  shared  with  him) , 
he  does  what  possibly  the  jury  may  be  incompetent  to  do. 
Even  in  these  times,  some  may  serve  on  juries  who  cannot  read 
and  write ;  but  to  produce  a  person,  who  could  barely  read  and 
write,  to  speak  of  his  own  knowledge  and  judgment  in  hand- 
writing, would  rather  tend  to  throw  ridicule  than  any  degree 
of  light  on  the  cause.  The  witness  must  be  conversant  with 
handwriting,  a  banker,  a  printer,  the  oflBcer  of  a  court  of  justice 
(which  was  the  description,  I  believe,  of  Mr.  Price,  when  Lord 
Tenterden  attended  the  Oxford  circuit  as  a  barrister,  and  Mr. 
Justice  *Lawrence  placed  the  documents  in  his  hand)  (i),  to  be 
entitled  to  any  degree  of  authority. 

From  the  substitution  of  a  witness  for  the  jury,  in  forming  an 
opinion  on  the  genuineness  of  handwriting,  an  advantage  follows 
so  great  and  obvious,  that  it  would  form  a  strong  motive  for  so 
framing  the  rule  of  evidence  ;  I  mean  the  prevention  of  that 

(1)  Sco  Ihte  d.  Tihnan  v,  Turvcr,  Ry.  «S:  Moo.  14IJ. 
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distracting  multiplicity  of  issues  which  a  jury  might  be  called 
upon  to  try,  arising  out  of  every  one  of  the  whole  number  of 
documents  placed  before  them.  If  this  could  be  done,  a  legiti- 
mate argument  might  be  raised  from  the  internal  evidence  of 
the  contents  of  each  paper,  and  the  nature  of  each  transaction 
alluded  to  therein.  On  these  points  the  party  could  not  be 
expected  to  come  prepared ;  and  infinite  injustice  might  ensue 
from  prejudices  of  every  kind.  I  therefore  entirely  adhere  to 
I>o€  d.  Perry  v.  Newton  (i),  in  which  we  refused  a  rule  fiisi 
for  a  new  trial,  moved  for  on  the  ground  that  my  brother 
Coleridge  had  excluded  papers  tendered  in  evidence  for  the 
mere  purpose  of  being  compared  with  some  which  were  proved. 
Indeed,  in  Giiffith  v.  Williams  (2),  which  was  urged  as  an 
authority  for  receiving  such  evidence,  the  Court  of  Exchequer 
drew  precisely  the  line  which  I  think  the  true  one,  observing 
that  the  Court  and  jury  might  compare  letters  when  they  had 
been  admitted  for  the  general  purposes  of  the  cause,  though 
w^itnesses  are  only  permitted  to  compare  them  with  the  character 
of  handwriting  impressed  on  their  own  minds. 

The  same  effect,  I  am  aware,  might  possibly  be  produced,  if 
the  wTitings,  from  which  the  handwriting  was  judged  of,  were  in 
Court ;  for  I  apprehend  the  jury  *might  then  desire  to  see  the 
documents  on  which  the  witness  judged  :  and  my  brother  Parke 
has  informed  me  that  at  Nisi  Prius  he  has  felt  himself  bound  to 
permit  them.  Prejudice  might  thus  be  unfairly  excited  by  a 
crafty  selection.  This  would  be  an  abuse  ;  and,  when  exposed 
in  broad  daylight,  would  draw  the  usual  consequences  of  taking 
unfair  advantages  on  the  party  making  the  attempt.  But  the 
possibility  of  abuse  is  no  reason  for  excluding  what  may  throw 
light  on  the  truth,  and  is,  in  its  own  nature,  evidence. 

Some  other  matters  were  discussed  at  the  Bar,  connected  with 
this  interesting  subject,  which  do  not  require  a  detailed  notice. 
On  the  question  whether  handwriting,  looked  at  by  itself,  is 
genuine  or  forged,  the  cases  appear  to  me  to  have  justly  exploded 
the  notion  that  bare  inspection  by  the  most  skilful  person  can  fur- 
nish means  for  forming  an  opinion,  and  Gurney  v.  Lauglands  (3) 
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is  a  correct  decision,  I  think  of  Wood,  B.,  supported  by  the 
dirta  of  Lord  Tentbrdbn  and  Holroyd,  J.,  that  such  an  opinion 
cannot  be  received  from  one  not  acquainted  with  the  hand- 
writing supposed  to  be  imitated.  I  do  not  indeed  understand 
how  such  evidence  could  be  rejected,  if  a  witness  should  swear 
that  his  habits  gave  him  the  requisite  skill ;  but  I  do  not  think 
that  either  Court  or  jury  would  believe  him,  or  place  the  least 
reliance  on  his  opinions;  practically,  therefore,  this  chapter 
may  be  considered  as  expunged  from  the  book  of  evidence. 

I  know  not  whether  any  argument  was  raised  on  the  knowledge 
being  gained  post  litevi  motam.  But  the  judgment  is  almost 
always  formed  post  litem  motam,  both  on  handwriting  and  other 
subjects  of  speculation.  There  seems  no  reason  why  the  know- 
ledge should  be  *not  obtained  in  the  same  stage ;  indeed,  the 
opinion  of  medical  men  is  constantly  taken  on  facts  brought  to 
their  knowledge  during  the  trial. 

On  the  whole,  I  think  the  question  regular,  and  the  exclusion 
of  the  evidence  improper  ;  but,  the  Court  being  equally  divided, 
the  rule  for  a  new  trial  must  be  discharged. 

Tttdc  dischanfi'd  (l). 


(1)  The  apparent  inaccuracy  in  the 
statute  reversing  Sidney^s  attainder  is 
noticed  by  Mr.  Phillipps  in  1  Phil.  Ev. 
p.  466  (6th  ed.),  and  2  State  Trials, 
p.  Ill;  and  had  before  been  pointed 
out  in  p.  184  of  Sir  W.  D.  Evans's 
treatise  (cited  p.  548,  ante),  and  in  a 
note  to  9  Howell's  St.  Tr.  864.  Mr. 
Hallam,  too,  observes  upon  it,  in  his 
"  Constitutional Historj'  of  England," 
vol.  ii.  p.  620,  2nd  ed.,  where,  after 
stating  that  the  evidence  of  hand- 
writing, '*  unless  the  printed  trial  is 
falsified  in  an  extraordinary  degree," 
was  such  as  would  be  received  at 
present,  he  adds,  in  a  note,  ^*  Though 
Jefferies  is  said  to  have  garbled  the 
manuscript  trial  before  it  was  printed 
(for  all  the  trials,  at  this  time,  were 
published  by  authority,  which  makes 
them  much  better  evidence  against 
the  Judges  than  for  them),  yet  he 
can  hardly  have  substituted  so  much 


testimony  without  its  attracting  the 
notice  of  Atkins  and  Hawles,  who 
wi'ote  after  the  revolution.  However, 
in  Hayes's  case,  State  Trials,  x.  312, 
though  the  prisoner's  handwriting  to 
a  letter  was  proved  in  the  usual  way 
by  persons  who  had  seen  him  write, 
yet  this  letter  was  also  shown  to  the 
jury,  along  with  some  of  his  acknow- 
ledged writing,  for  the  purpose  of 
their  comparison.  It  is  possible, 
therefore,  that  the  same  may  have 
been  done  on  Sidney's  trial,  though 
the  circumstance  does  not  appear. 
JefPeries  indeed  says,  '  com])ari8on  of 
hands  was  allowed  for  good  proof  in 
Siduei/a  case:  '  Id,  313.  But  I  do 
not  believe  that  the  expression  was 
used  in  that  age  so  precisely  as  it  is 
at  present;  and  it  is  well  known  to 
lawyers  that  the  rules  of  evidence  on 
this  subject  have  only  been  distinctly 
laid  down  within  the  memory  of  the 
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present  generation. "  Mr.  Starkie  also 
siuggest^  (2  Stark.  Ev.  374,  2nd  ed.) 
that  at,  and  for  some  time  after,  the 
period  of  Sidney's  attainder,  the  terms 
''comparison  of  handwriting"  were 
understood  as  including  that  which  is 
now  considered  the  legitimate  course 
of  proof. 

Whether  actual  comparison  in  Court 
was  or  was  not  resorted  to  on  Sidney's 
trial,  the  objection  there  taken  seems 
to  hare  extended  to  all  the  evidence 
offered  on  this  branch  of  the  case. 
When  Sheppard  deposed  to  Sidney's 
handwriting,  and  stated,  as  his  means 
of  knowledge,  that  he  had  seen  the 
prisoner  write  several  indorsements, 
Sidney  objected  that  **  similitude  of 
hands  can  be  no  evidence :  "  9  How. 
St.  Tr.  8«54 ;  and  in  his  defence  he 
repeated  that  "  there  is  nothing  but 
the  similitude  of  hands  offered  for 
♦proof :  "  9  How.  St.  Tr.  864,  adding, 
p.  86o.  *'  The  similitude  of  hands  is 
nothing:  we  know  that  hands  will 
be  counterfeited,  so  that  no  man 
shall  know  his  own  hand."  In  Sir 
John  Hawles's  remarks  on  Colonel 
.Ugernon  Sidney's.  Trial,  printed 
9  How.  St.  Ti*.  999,  from  a  work 
published  in  1689,  the  objection  is 
thus  stated :  *  *  And  as  this  indict- 
ment was  an  original  in  one  part," 
*'  the  evidence  on  it  was  an  original 
in  another  part,  which  was  proving 
the  book  produced  to  be  Col.  Sidney's 
writing,  because  the  hand  was  like 
what  some  of  the  witnesses  had  seen 
him  write ;  an  evidence  never  per- 
mitted in  a  criminal  matter  before  : " 
p.  1003.  It  is  remarkable,  that  while 
Hawles,  condemning  the  course  taken 
at  Sidney's  trial,  makes  at  least  no 
express  complaint  of  any  "  com- 
parison "  in  the  modem  sense  of  the 
term.  North,  who  defends  the  proceed- 
ings against  Sidney,  alludes  to  this  part 
of  them  as  follows:  '*I  may  justly 
say  there  was  not  only  the  common 
proof  of  the  opinion  of  witnesses,  but 
writings  pixniiiced  and  sworn  to  be  his 
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hand,  as  bills,  and  letters,  and  com- 
pared in  Court ;  but  the  prisoner  made 
a  considerable  defence  against  that 
sort  of  evidence." — Examen,  Part.  II. 
c.  0,  8.  150,  p.  409,  ed.  1740. 

It  seems  probable  that  the  objection 
pointed  at  by  the  Act  of  Reversal  was 
considered  by  all  parties  as  applying, 
not  to  the  process  by  which  the  simili- 
tude of  handwritings  was  ascertained, 
but  to  the  practice  of  allowing  that 
simiKtude  to  go  to  the  jury  at  all 
as  proof  in  a  criminal  case,  unless 
as  an  adjimct  to  other  evidence  upon 
the  point  to  which  it  was  adduced; 
mere  opinion  of  handwriting,  how- 
ever formed,  being  thought,  by  the 
objecting  party,  too  slight  a  testimony 
to  countervail  the  ordinary  presump- 
tion in  favour  of  innocence.  Burnet, 
in  his  "History  of  his  own  Time," 
says  (referring  to  the  trial  of  Sidney) : 
'*  As  for  the  book,  it  was  not  proved  [  753,  n.  ] 
to  be  writ  by  him ;  for  it  was  a  judged 
case  in  capital  matters,  that  a  simili- 
tude of  hands  was  not  a  legal  proof, 
though  it  was  in  civil  matters,"  vol.  ii. 
p.  396,  ed.  1823;  to  which  is  sub- 
joined, from  a  note  by  Speaker 
Onslow,  **  Quctref  whether  that  was 
a  mistake,  and  so  now  allowed  ? " 
(The  mention  of  a  *' judged  case" 
may  perhaps  be  an  inaccurate  refer- 
ence to  that  of  Itoy  v.  Da.  Ma,  Carr^ 
1  Sid.  418,  on  an  information  for 
perjury,  which  was  cited  by  Sidney 
on  his  trial.)  On  the  Trial  of  the 
Seven  Bishops,  the  objection  to 
**  comparison"  of  handwriting  was 
not  only  that  the  evidence  offered 
was  unsatisfactory,  but  that  it  was 
so  because  the  case  was  a  criminal 
one  (see  pp.  557,  558,  ante) ;  which 
argument  was  adopted  b}'  Powell 
and  HOLLOWAY,  JJ.,  12  How.  St.  Tr. 
305,  306.  The  supposed  distinction 
between  civil  and  criminal  cases,  with 
the  reason  drawn  from  the  balance 
of  presumptions,  will  be  found  fully 
stated  in  Gilbert's  Law  of  Evidence, 
p.  46  (of  the  6th  ed.}.     The  author 
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Doe  d.  there  observes,  that,  in  a  case  of 
MuDD  perjury  assigned  on  an  answer  in 
Sucker-  C^hancery,  though  there  be  no  witness 
MORE.  ^o  prove  directly  that  the  party  swore 
it,  the  perjury  maybe  '*  illustrated  " 
by  u  comparison  of  hands,  "which 
possibly  may  be  evidence  in  concur- 
rence with  other  pit)of,**  shewing, 
independently  of  the  document  itself, 
the  identity  of  the  party :  and  he  then 
proceeds  to  state  his  opinion  of  the 
law  as  to  comparison  of  hands,  pro- 
nouncing it  to  be  good  proof  in  civil 
cases,  but  not  in  criminal,  because 
[  ♦/54, «.  ]  ♦qJ  ^.Jjq  pixssumption  in  favour  of  the 
defendant,  and  concluding  as  follows : 
**  Therefore,  when  the  comparison  of 
the  hands  is  the  only  evidence  in  a 
criminal  prosecution,  there  is  no  more 
than  one  presumption  against  another, 
which  weighs  nothing." 

Consistently  with  this  doctrine,  in 
Rex  V.  Crosby,  12  Mod.  72  (8.  (\ 
1  Ld.  Ray.  39),  on  an  indictment 
for  high  treason,  several  treasonable 
papers  being  produced  which  wit- 
nesses swore  they  believed  to  be  the 
handwriting  of  the  prisoner,  and  a 
question  arising,  "  whether  com- 
parison of  hands  were  sufficient  ?  '* 
the  Court  said,  *'It  is  not  sufficient 
for  the  original  foundation  of  an 
attainder,  but  may  be  well  used 
as  a  circumstantial  and  confirming 
evidence,  if  the  fact  be  otherwise 
fully  proved;  as  in  my  Lord  PrestuH^s 
case,"  (Trial  of  Sir  Itichanl  Grahme 
and  others,  12  How.  St.  Tr.  726, 736), 
**  his  attempting  to  go  with  them  into 
France,  and  principally  where  they 
were  found  on  his  person  ;  but  here, 
since  they  were  found  elsewhere,  to 
convict  on  a  similitude  of  hands  was 
to  run  into  the  error  of  Colonel  Sidnnfs 
case."  And,  in  the  case  of  Sidney,  it 
would  appear  that  he  himself  con- 
ceived the  error  on  this  subject  to 
lie  in  permitting  any  proof  of  hand- 
writing, founded  merely  on  opinion, 
to  pass  as  substantial  and  indepen- 
dent evidence.   For,  in  * '  The  Apology 


of  Algernon  Sidney  in  the  Day  of  hii< 
Death,"  (written  between  his  trial 
and  execution,  and  published  with 
his  '*  Discourses  concerning  Govern- 
ment," London,  1763:  also  printed 
in  9  How.  St.  Tr.  916),  he  states, 
among  the  points  of  law  which  he 
was  desirous  of  raising  at  the  trial : 
**7thly,  that,  supposing  the  Lord 
Howard  to  be  a  credible  witness,  he  is 
but  one:  no  man  can  be  thereupon 
found  guilty,  as  appears  by  HVuV^- 
hread^i  case ;  "  (see  7  How.  St.  Tr. 
120) ;  "  the  papers  cannot  be  taken  for 
another  witness ;  similitude  of  hands 
is  no  evidence,  whosoever  writ  them  ; 
they  can  have  no  concun^oce  with 
what  is  said,  being  unknown  to  him, 
written  many  years  since,"  &c.,  9 
How.  St.  Tr.  931.  And  he  makes 
no  complaint  of  the  manner  in  which 
the  *'  similitude "  was  established. 
In  the  Report  to  the  House  of  I>ord», 
December  20th,  1689,  from  the  * '  Com- 
mittee for  Inspections  of  Eioimina- 
tions,  concerning  the  Murders  of  Lord 
Russell,  Colonel  Sidney,*' &c..  Lords' 
Journals,  vol.  xiv.  p.  377,  9  How. 
St.  Tr.  951,  three  depositions  are  set 
out,  detailing  the  acts  of  injustice 
committed  on  Sidney*s  trial ;  in  none 
of  these  statements  is  any  comparison 
of  documents  in  Court  by  witnesses, 
or  by  the  jurj-,  mentioned :  but  one 
of  the  deponents,  who  had  been  **  of 
counsel  for  Colonel  Sidney,"  states 
that,  after  the  conviction,  Sidney 
told  him, » ' '  that  they  proved  the 
paper  which  they  accused  him  of,  for 
being  his  handwriting,  by  a  banker, 
who  had  only  once  his  hand  to  a  bill ; 
and  to  that  he  quoted  the  Ladti  Curr'it 
case; "  (1  Sid.  418,  but  not  as  hen» 
cited;  and  see,  ae  to  that  case,  16 
How.  St.  Tr.  200—204,  and  546); 
•*  wherein  it  was  adjudged,  *  That, 
in  a  criminal  case,  it  is  not  sufficient 
for  a  witness  to  swear  he  believes  it 
to  be  the  hand  of  the  party ;  but  that 
ho  saw  the  i)arty  write  it.'" 
Sec  also  the  discussions  on  this 
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Where  a  wife,  ill-treated  by  her  husband,  indicts  him  for  assaulting 
and  imprisoning  her,  a  party  who  advances  money  for  her  to  the  attomoj-, 
without  which  he  would  not  have  undertaken  the  prosecution,  cannot 
recover  the  amount  from  her  husband  as  money  supplied  to  procure  her 
necessaries. 

Otherwise,  sfmhle^  if  she  exhibit  articles  of  the  peace  against  her 
husband. 

Assumpsit  for  money  laid  out  and  expended,  at  defendant's 
request,  in  and  about  the  finding,  carrying  on  and  prosecuting 
a  certain  bill  of  indictment  preferred  by  one  Mary  Godmond, 
then  and  now  being  the  wife  of  defendant,  against  the  said 
defendant  and  others,  for  assaulting  and  imprisoning  the  said 
Mary  Godmond,  then  and  still  being  the  wife  of  defendant,  in 
pursuance  of  a  certain  recognizance  before  then  entered  into  by 
her  the  said  Mary  Godmond  for  that  purpose  :  and  on  an  account 
stated.  Plea,  lum  aasumjmt.  On  the  trial  before  Alderson,  B. 
at  the  York  Spring  Assizes,  1835,  the  following  facts  appeared. 
The  defendant,  having  ill-treated  his  wife,  was  indicted  as  above 
mentioned,  on  her  prosecution,  at  the  Beverley  Sessions,  together 
with  some  other  parties.  He  was  convicted,  and  sentenced  to 
twelve  months'  imprisonment,  and  to  pay  a  fine  of  50Z.  The 
wife  had  requested  Johnson,  an  attorney,  to  carry  on  the  prose- 
cution for  her,  which  he  had  refused  to  do  unless  money  was 
advanced:  she  then  applied  to  the  plaintiff,  her  brother,  and  he 
paid  66i.  towards  the  costs  of  the  prosecution,  and  made  himself 
liable  for  the  residue  of  Johnson's  bill(i).  The  particulars  of 
demand  were  for  cash  paid  in  the  course  of  the  prosecution,  on 
account  of  witnesses*  expenses ;  for  monies  paid  to  Johnson  in 
respect  of  his  disbursements ;  and  for  the  balance  of  Johnson's 
bill ;  the  whole  demand  amounting  to  1151.  It  was  insisted,  on 
behalf  *of  the  defendant,  that  the  action  did  not  lie.  A  verdict  [  '^nn  ] 
was  taken  for  the  plaintiff  for  115^,  with  leave  to  the  defendant 

point  of  Sidney^a  case,  in  the  trial  of  How.  St.  Tr.  544—548. 

Layf-r,  16  How.  St.  Tr.  200,  203.  4  ;  (1)  The  facte  of  the  case,  as  above, 

and  the  argument  of  Mr.  Wynne,  were  admitted  without  proof. 
couDsel  for   Bishop    Atterbury,    16 
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grindell     to  move  to  enter  a  nonsuit ;  the  bill  to  be  taxed  if  the  verdict 
GoDMOND.     stood.     A  rule  nisi  for  entering  a  nonsuit  was  obtained  in  the 
ensuing  Term. 

CressweU  now  shewed  cause : 

Shepherd  v.  MacKoxd  (i)  shews  that  an  attorney,  who  has 
acted  for  a  wife  in  exhibiting  articles  of  the  peace  against  her 
husband,  may  recover  against  him  for  the  business  done,  if  it  be 
clear  that  the  proceeding  taken  was  necessary  for  her  protection. 
If  any  evidence  of  such  a  necessity  appeared  in  the  present  case, 
there  could  not  be  a  nonsuit.  In  exhibiting  articles  of  the  peace, 
the  intention  obviously  is  to  avoid  an  impending  evil;  but  in 
prosecuting  an  indictment,  also,  the  object  is,  not  merely  to 
punish  for  what  is  passed,  but  to  be  secured  from  future  injury  ; 
and  an  indictment,  successfully  prosecuted,  would  be  even  more 
effectual  for  this  purpose  than  the  exhibition  of  articles.  It  was 
clearly  necessary,  here,  to  prevent  a  repetition  of  the  violence 
complained  of.  In  Williaina  v.  Fowler  {2)  it  was  held  that  an 
action  lay  against  a  husband  for  the  costs  of  proceedings  against 
him  on  the  prosecution,  and  at  the  suit,  of  his  wife.  In  Harris 
V.  Lee{z),  although  it  was  admitted  that  a  wife  cannot  at  law 
borrow  money,  even  for  necessaries,  so  as  to  bind  her  husband, 
it  was  held  that,  the  money  having  been  applied  to  the  use  of 
the  wife  for  necessaries,  the  lender  must,  in  equity,  stand  in  the 
place  of  those  who  had  supplied  her,  and  who  would  otherwise 
have  been  creditors  of  the  husband.  The  demand  here  for  the  66/. 
[  '757  ]  actually  paid  comes  directly  within  the  authority  of  *the  cases 
cited ;  the  residue,  which  is  still  owing  to  the  attorney,  and  for 
which  the  plaintiff  is  liable,  falls  under  the  same  principle  ;  for 
the  assistance  was  necessary,  and  the  wife  actually  received  it. 

(CoLBRiDQE,  J.  mentioned  Jenkins  v.  Tucker  (4).) 

There  the  debts  were  strictly  the  wife's;  the  necessaries  had 
been  contracted  for  and  supplied  before  the  plaintiff  advanced 
his  money ;  the  wife  gained  no  advantage  by  his  interposition. 

(1)  14  R.  R.  752  (3  Camp.  326).  mous)  Prec.  in  Chanc.  502. 

(2)  M'Clel.  &  Y.  269.  (4)  1  H.  BL  90. 

(3)  1  P.  Wms.  482 ;  8.  C.  {Anony- 
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Here  the  required  services  could  not  have  been  obtained  but  for     Gbindell 
the  advances  and  undertaking  of  the  plaintiff.  Qodmond. 

Alexander,  with  whom  was  Wightnian,  contra,  was  stopped 
by  the  Court. 

Lord  Dbnman,  Ch.  J. : 

We  are  all  satisfied  that  this  action  cannot  be  maintained.  It 
is  impossible  ?o  say  that,  under  any  circumstances,  a  prosecution 
of  the  husband  is  necessary  for  the  wife,  within  the  rule  on  this 
subject.  If  she  apprehends  ill-treatment  from  him,  she  has 
another  mode  of  proceeding  open  to  her,  by  exhibiting  articles  of 
the  peace  :  in  the  case  of  her  doing  so.  Shepherd  v.  MacKoul  (i) 
would  be  an  authority.  In  Williams  v.  Fowler  (2)  there  was 
evidence  of  an  express  agreement  by  the  husband  to  pay  the 
bill  if  reasonable.  In  Harris  v.  Lee  (3)  the  question  was  whether 
trustees  for  discharging  the  husband's  debts  were  liable  to  the 
plaintiff  for  money  lent  by  him  to  the  wife  to  pay  surgeons  for 
curing  her  of  a  disease ;  and  the  Master  of  the  Rolls,  con- 
sidering that  what  had  been  done  was  in  the  course  of  obtaining 
necessaries,  held  that  the  plaintiff  *should  stand  in  the  place  of  [  •758  ] 
those  who  would  have  been  creditors  if  the  money  had  not  been 
advanced.  Unless  the  indictment  here  was  a  necessary,  the 
defendant  cannot  be  charged. 

Pattbson,  J. : 

It  is  clear  that  all  the  authorities  apply  to  the  case  where 
necessaries  have  been  obtained  for  the  wife.  It  cannot  be  said 
that  an  indictment  against  the  husband  for  assaulting  his  wife 
is  a  necessary. 

Williams,  J. : 

I  am  of  the  same  opinion.  There  is  nothing  here  to  raise  an 
assumpsit  in  law. 

CoLERiDOE,  J.  concurred. 

Rule  absolute. 

(1)  14  R.  R.  752  (3  Camp.  326).  (3)  1  P.  Wms.  482 ;  S,  C.  {Anony. 

(2)  M*01el.  &  Y.  269.  mom)  Prec.  in  Chanc.  502. 
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1836.  MANNING  V.  WASDALE(l). 
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[  758  ]  (N.  S.)  K.  B.  59.) 

The  privilege  of  washing  and  watering  cattle  at  a  pond,  and  of  taking 
and  iLHing  the  water  for  culinary  and  other  domestic  purposes,  is  not  :i 
profit  a  prendre,  but  a  mere  easement. 

Such  a  right  may  be  claimed  by  reason  of  the  occupation  of  an  ancient 
messuage,  without  any  limitation  as  to  the  quantity  of  water  to  be  taken. 

Case.  The  first  count  stated  that,  whereas  the  plaintiff,  before 
and  at  the  time  &c.,  was,  and  from  thence  hitherto  hath  been, 
and  still  is,  an  inhabitant  residing  and  inhabiting  within  the 
parish  of  St.  Ives  in  the  county  of  Huntingdon,  to  wit  in  and 
upon  a  certain  ancient  messuage  with  the  appurtenances  there 
situate,  and  being  the  occupier  thereof,  and,  by  reason  thereof, 
during  all  the  time  aforesaid,  of  right  was  entitled  to  the  use, 
benefit,  privilege,  and  easement  of  washing  and  watering  his 
[  *759  ]  cattle  in  a  certain  pond  in  the  parish  aforesaid,  *to  wit  iVc. 
(naming  the  pond),  and  also  of  taking  and  using  the  water  of  the 
said  pond  for  culinary  and  other  domestic  purposes,  for  the  more 
convenient  use  and  enjoyment  of  his  said  messuage  and  pre- 
mises, every  year  and  at  all  times  of  the  year,  at  his  free  will 
and  pleasure ;  yet  the  defendant,  well  knowing  &c.,  whilst  the 
plaintiff  was  and  continued  to  be  an  inhabitant  and  residing 
within  the  said  parish  in  manner  aforesaid,  and  so  entitled  to 
the  said  privilege  and  easement,  to  wit  10th  October,  1815,  and  on 
divers  other  days  and  times  between  &c.,  wrongfully  and  unjustly 
encroached  upon  and  closed  up,  contracted  and  narrowed,  and 
filled  up,  lessened,  and  obstructed  the  said  pond,  to  wit  by 
putting,  placing,  and  throwing  therein  and  thereon  divers  large 
quantities  of  bricks,  &c.,  and  thereby  diminished,  soaked  up,  and 
absorbed  divers  large  quantities  of  the  water  of  the  said  pond, 
and  continued  and  kept  the  same  pond  so  closed  up,  &c.,  and  the 
water  thereof  so  diminished,  &c.,  for  a  long  space  of  time,  to  wit 
from  the  day  and  year  aforesaid  hitherto,  and  thereby  rendered 
the  plaintiff's  access  to  the  said  pond,  for  the  enjoyment  of  his 
privilege  and  easement  aforesaid,  less  convenient  and  easy. 

The  second  count  claimed  the  use,  benefit,  privilege,  and 
easement  of  washing  and  watering  the  plaintiff's  cattle  in  the 
(1)  Followed,  Race  v.  Ward  (1855)  4  E.  &  B.  702 ;  24  L.  J.  Q.  B.  153,  15s. 
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said  pond,  and  of  taking  and  using  the  water  thereof,  for  his  Manking 
domestic  and  other  purposes,  at  all  times  of  the  year;  and  wabdale. 
described  the  nuisance  to  the  pond  somewhat  differently. 

Second  plea  to  the  first  count.  That  the  plaintiff  has  not, 
nor  have  the  owners  or  occupiers  of  the  said  messuage  for  the 
time  being,  in  the  said  first  count  mentioned,  at  any  time  within 
twenty  years  next  before  the  *committing  of  the  grievances  in  [  •760  ] 
the  said  first  count  mentioned,  used,  exercised,  or  enjoyed  the 
said  use,  benefit,  privilege,  and  easeihent,  in  the  said  first  count 
mentioned,  in  manner  and  form,  &c.    Verification. 

Seventh  plea,  to  the  second  count,  like  the  second  plea, 
mutatis  mutandis. 

Demurrer,  assigning  for  cause  that  non  user  alone,  as  alleged, 
for  twenty  years,  is  insuf&cient  to  destroy  the  rights  and 
easements ;  and  that  the  pleas  allege  mere  matter  of  evidence, 
which  at  most  would  only  found  a  presumption  in  law  of  a 
release  or  other  conveyance  or  abandonment  of  the  rights ;  and 
that  the  defendant,  if  he  meaQS  to  rely  on  lapse  of  time  as 
evidence  of  a  release,  destruction,  or  extinguishment  of  the 
right,  ought  to  have  distinctly  pleaded  the  legal  effect  of  such 
evidence ;  and  that  neither  of  the  pleas  alleges  that  the  plaintiff 
has  at  any  time  acquiesced  in  any  interruption  to  or  disturbance 
of  his  rights,  nor  in  fact  that  there  ever  has  been  at  any  time 
any  interruption ;  nor  do  the  pleas  deny  that  the  plaintiff  has 
continually  asserted  his  right  during  the  whole  period  of  the 
said  twenty  years;  and  that  it  is  consistent  with  the  pleas, 
that  the  rights  and  easements  claimed  continue  altogether 
undisturbed  and  unaltered.     Joinder  in  demurrer. 

The  GouBT  called  on 

Wightman,  for  the  defendant : 

The  declaration  is  bad.  The  right  claimed  is  divisible.  The 
plaintiff  claims,  by  reason  of  his  occupancy  of  a  messuage,  the 
right  to  take  the  water  for  washing  and  watering  his  cattle,  and 
for  culinary  purposes.  This  is  a  claim  to  take  as  much  water 
as  he  pleases  for  cattle  whencesoever  t)iey  come,  and  for  culinary 
purposes  in  as  many  places  as  he  pleases.  *The  first  claim  [  ^761  ] 
should   have  been   limited  to  cattle  levant  and  couchant;   the 
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Manning  second  to  culinary  purposes  in  the  plaintiff's  house.  Otlierwise 
wasdale.  the  pond  might  be  exhausted.  This  is  the  rule  as  to  all  profits 
a  jrrendre.  Every  claim  to  take  on  the  soil  of  another,  as,  for 
instance,  turbary,  must  be  so  limited  that  the  concurrent  rights 
of  others  may  not  be  encroached  upon:  Valentine  v.  Penny {i). 
Thus  it  is  said,  in  an  Anonymous  case  in  March's  Reports  (2), 
that  '*  Prescription  to  have  common  for  all  his  cattle  common- 
able is  not  good,  for  thereby  he  may  put  in  as  many  beasts 
as  he  will.  But  a  prescription  to  have  common  for  his  cattle 
commonable  lecant  and  cow.hant,  is  a  good  prescription.*'  Jeffry 
V.  Boy%  (1)  and  note  (8)  to  Mellor  v.  Spatenian  (3)  are  to  the  same 
effect.  That  the  claim  is  too  large  appears  from  the  language  of 
Lord  Ellenborouoh  in  Wilson  v.  IVilks  (4),  though  that  was  the 
case  of  a  custom ;  but  the  judgment  there  did  not  turn  upon  the 
objection  to  the  claim  of  custom,  as  opposed  to  prescription. 
The  principle  therefore  applies,  even  considering  this  as  a  pre- 
scription. But,  as  a  custom  ^simply  claimed  for  an  inhabitant, 
and  not  for  the  occupier  of  the  particular  messuage),  it  is  clearly 
bad,  being  a  claim  to  take  profits  in  alieno  solo:  GateivanVs 
case  (5),  Blewett  v.  Tregonning  (6). 

(Pattbson,  J. :  May  not  the  words  "  for  the  more  convenient 
use  and  enjoyment  of  his  said  messuage  "  be  an  informal  way  of 
limiting  the  claim,  and  so  good  on  general  demurrer  ?) 

These  words  do  not  limit,  any  more  than  the  allegation  that 
the  right  is  by  reason  of  the  occupation.  This  is  a  right 
[•762]  appurtenant  to  the  messuage:  *Tyrringham*s  case  (7):  and  the 
limitation  must  be  expressed ;  it  is  not  enough  simply  to  connect 
it  with  the  messuage  (8).  If  the  defendant  had  traversed  the 
right,  the  plaintiff  would  have  insisted  that  he  might  prove  his 
right  for  any  quantity  of  water. 

(Patteson,  J.:  In  Corhyson  v.  Pearson{9)  it  was  held  that, 
after  verdict,  by  the  Statute  of  Jeofails,  where  a  party  justified 

(1)  Noy,  145  (6)  42  R.  B.  463  (3  Ad.  &  El.  554). 

(2)  March,  83,  pi.  137.  (7)  4  Co.  Rep.  36  b. 

(3)  1  Wms.  Saund.  346  f.  (8)  See  Morse  and  WehVs  case,  13 

(4)  8  R.  R.  604  (7  East,  121).  Co.  Rep.  65. 

(o)  6  Co.  Rep.  59  b.  (9)  Cro.  Eli*55  -158, 


VOI-.  XLiv.]     1886.     K.  B.     6  AD.  &  EL.  762—768.  679 

for  a  right  of  common  for  his  beasts  levant  and  couchant,  and     Manning 
averred  that  he  had  put  them  in  utendo  communia  suaprcedicta,     wasdale. 
it  shoald  be  intended  that  the  beasts  were  such  as  might  use  the 
common.) 

After  verdict  it  would  be  intended  that  the  proof  had  been  given 
as  to  such  only. 

(Pattbson,  J.:  That  would  have  been  by  common  law;  but 
the  decision  was  that  the  intendment  might  be  made  by  the 
Statutes  of  Jeofails  (i). 

CoLBBiDOB,  J. :  Can  this  be  called  a  profit  a  prendre  at  all  ? 
Water  is  publid  juris.  In  stat.  2  &  3  Will.  IV.  c.  71,  s.  1, 
right  of  common  or  profit  to  be  taken  is  distinguished  from 
easement,  watercourse,  or  ''the  use  of  any  water,"  mentioned 
in  sect  2.) 

Primu  facie  the  right  to  the  water  is  in  the  owner  of  the  soil : 
the  plaintiff  here  claims,  not  the  use  of  it  in  its  passage,  as 
an  easement,  but  the  right  to  abstract  it  from  the  soil.  He, 
therefore,  claims  it  as  a  profit  a  prendre,  not  as  an  easement. 

(CoLEBiDOBy  J. :  You  cannot  bring  an  action  to  recover  a 
pond :  2  Bla.  Com.  18.) 

Kelly 9  contra  : 

The  claim  is  sufficiently  limited  in  the  declaration;  at  any 
rate,  there  is  no  more  than  an  informality,  cured  by  pleading 
over.  The  right  to  water  ''for  the  more  convenient  use  and 
enjoyment "  of  the  *me8suage  can  be  only  a  right  to  so  much  [  ♦763  ] 
water  as  would  be  required  to  enable  the  plaintiff  to  use  and 
enjoy  the  messuage  more  conveniently.  It  must  clearly  be  used 
upon  the  premises.  And  it  may  be  remarked  that  the  pond, 
if  supplied  by  a  spring,  would  be  inexhaustible.  The  Court  will 
put  a  reasonable  construction  on  the  language  of  the  declaration. 
Gould  it  be  argued  that  a  claim  to  use  a  highway  for  carriages, 
horses,  and  servants,  was  bad,  because  a  party  might  pui  so 
many  carriages,  horses,  and  servants,  on  the  highway,  at  one 
(1)  See  jiote  (1)  to  Stennel  v,  Hogg,  1  Wms.  Saund.  228  a. 
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Manning  time,  as  to  obstruct  it  ?  Besides,  this  is  not,  as  assumed  by  the 
Wasdale.  objection,  a  profit  a  prendre.  It  is  a  mere  easement.  Thus  it 
was  said,  arguendo,  in  Fitch  v.  Rawling  (i),  that  a  custom  to 
water  cattle  at  a  certain  watering  place  was  an  easement  (2), 
though  this  was  an  admission  making  against  the  general  object 
of  the  argument.  This  was  cited  in  Blewett  v.  Tregonning  (3), 
and  not  disputed. 

(Wightman:  There  the  instance  was  adduced  as  shewing,  a/or- 
tioriy  that  the  right  to  take  sand  from  another's  soil  was  mere 
matter  of  easement ;  it  would  have  shewn  this  if  the  dictum  had 
been  good  law ;  j-et  the  Court  held  the  latter  right  to  be  a  profit 
a  prendre ;  and  they  decided  that  there  could  be  no  custom  for 
inhabitants  to  take  the  sand  in  alieno  solo.) 

Such  a  right  as  that  claimed  here  has  often  been  the  subject 
of  actions. 

Lord  Denman,  Gh.  J. : 

It  is  not  consistent  with  ordinary  language  to  call  the  taking 
of  water  a  profit  a  prendre.  But,  assuming  it  to  be  so,  I 
[  *764  ]  cannot  see  that  "^the  declaration  here  necessarily  claims  more 
than  enough  for  the  supply  of  water  for  the  culinary  pur- 
poses of  the  house,  and  for  cattle  levant  and  couchant  on  the 
premises.  There  is,  therefore,  no  objection  available  on  general 
demurrer. 

Pattbson,  J. : 

At  all  events,  the  declaration  is  not  bad  on  general  demurrer. 
Strictly  speaking,  the  words  "for  the  more  convenient  use 
and  enjoyment  of  his  said  messuage  and  premises"  may  not 
be  applicable  to  cattle:  but  the  allegation  is  well  enough  on 
general  demurrer. 

(Wightman  suggested  that  the  limitation  was  not  in  the 
second  count.) 

(1)  3  K.  B.  425  (2  H.  Bl.  393,  395).  Cro.  Eliz.  441,  a  tiwy  to  a  common 

(2)  Paiv  Y.  Patricky  3  Mod.  294,  fountain  is  mentioned  as  an  easement 
is  cited  (but  quaere  if  to  this  point),  claimable  for  parishioners  by  custom. 
The  dictum  there  refers  only  to  a  (3)  42B.B.  476  (3  Ad.  &  El.  671). 
watercourse.    In  Ooofhhy  v,  MiclipJJ, 
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It  is  then  necessary  to  decide  the  other  question ;  and  I  am  Manning 
of  opinion  that  this  is  not  a  profit  a  prendre^  which  must  be  some-  Wabdalk. 
thing  taken  out  of  the  soil.  And,  if  there  is  any  mode  in  which 
the  declaration  here  can  be  supported,  it  is  sufficient.  Now  it 
occurred  to  me,  as  an  instance,  that  inhabitants  of  a  parish  might 
have  a  right  to  an  easement  of  this  sort,  and  that  afterwards 
there  might  be  an  inclosure  Act  directing  commissioners  to  set 
out  the  pond,  so  that  an  inhabitant  might  acquire  a  right  against 
strangers,  answering  to  the  statements  in  this  declaration. 

Williams,  J. : 

I  think  the  restriction  in  the  first  count  is  sufficient;  and,  as  to 
the  second,  I  agree  that  this  does  not  appear  to  be  e^ profit  a  ^rrendre. 

Coleridge,  J. : 

My  judgment  rests  upon  a  ground  which  makes  the  difference 

between  the  two  counts  immaterial.     I  think  the  right  claimed 

in  each  is  a  mere  easement. 

Judgfiient  for  the  plaintiff. 


REX  0.  The  INHABITANTS  of  the  Parish  of  isse. 

EASTRINGTON.  ^—^' 

(5  Adol.  &  Ellis,  765—770;  S.  C.  1  N.  &  P.  193;  2  H.  &  W.  373;  6  L.  J.         ^  ^^^  ^ 

(N.  S.)  M.  C.  17.) 

Indictment,  alleging  that  a  public  Hghway  within  a  parish  is  out  of 
repair,  and  that  the  parish  ought  to  repair  it.  Plea,  that  the  highway 
lies  in  a  township  within  the  parish ;  that  the  inhabitants  of  the  town- 
ship have  been  accustomed,  and  ought,  to  repair  all  public  highways 
within  it  which  otherwise  would  be  repairable  by  the  parish  at  large ; 
that  the  parishioners  never  have  repaired  the  said  highway ;  and  that, 
by  reason  of  the  premises,  the  township  ought  to  repair,  and  the  parish 
ought  not  to  be  charged.  Heplication ,  traversing  the  custom  for  the  town- 
ship to  repair  all  public  highways  within  it  which  would  otherwise,  &c. 

Verdict  for  defendants. 

Judgment  arrest<?d,  because  the  plea  did  not  aver  that  the  highway 
was  one  which,  but  for  the  custom,  would  be  repairable  by  the  parish  at 
large,  and  so  did  not  shew  what  party  other  than  the  defendants  was 
liable  to  repair. 

Judgment  for  the  Crown  iton  obstante  veredicto,  refused. 

Indictment  for  non-repair  of  a  highway.     The  indictment 
described  the  portion  of  highway  in  question  as  situate  in  the 
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Rex         parish  of  Eastrington,  in  the  East  Biding  of  Yorkshire,  and 
Thb  Inhabi-  alleged  that  the  inhabitants  of  that  parish  ought  to  repair. 
Rastwno-         ^*®*»  *^^^  within  the  parish  aforesaid  there  now  is,  and  from 

TOM.  time  whereof  &c.  there  hath  been,  a  certain  township  called  the 
township  of  Eastrington,  and  that  the  part  of  the  said  highway 
alleged  in  the  indictment  to  be  out  of  repair  is,  and  at  the  time 
of  the  taking  of  the  inquisition  was,  situate  within  the  said 
township :  and  that  the  inhabitants  of  the  said  township,  from 
time  whereof  &c.,  have  repaired  and  amended,  and  been  used 
and  accustomed  &c.,  and  during  all  the  time  aforesaid  ought  &c.y 
"and  still  of  right  ought,  to  repair  and  amend  all  the  common 
highways  within  the  said  township  that  would  be  otherwise 
repairable  by  the  inhabitants  of  the  said  parish  at  large ;  and 
that  the  inhabitants  of  the  said  parish  at  large  have  not  daring 
all  or  any  part  of  the  time  aforesaid  repaired  and  amended,  and 
have  not  been  used  or  accustomed  to  repair  or  amend,  and  of 
right  ought  not  to  repair  or  amend  the  King's  common  highways 
within  the  said  township,  or  any  of  them ;  and  that  by  reason  of 
[  ^766  ]  the  ^premises  the  inhabitants  of  the  said  township  ought  to  have 
repaired  and  amended,  and  still  ought  to  repair  and  amend  the 
part  of  the  said  highway  in  the  said  indictment  specified,  and 
thereby  alleged  to  be  out  of  repair,  when  and  so  often  as  it  hath 
been  and  shall  be  necessary,  and  that  the  inhabitants  of  the  said 
parish  at  large  ought  not  to  be  charged  with  the  repairing  and 
amending  the  same." 

Beplication,  that  the  inhabitants  of  the  said  township,  from 
time  whereof  &c.,  have  not  repaired  &c.,  and  have  not  been 
used  and  accustomed  &c.,  and  during  all  the  time  aforesaid 
ought  not  &c.,  and  still  of  right  ought  not,  ''to  repair  and 
amend  all  the  common  highways  within  the  said  township 
that  would  be  otherwise  repairable  by  the  inhabitants  of  the 
said  parish  at  large,  as  in  the  said  plea  is  above  alleged.*' 
Issue  was  joined  on  this  traverse. 

On  the  trial  before  Alderson,  B.,  at  the  York  Spring  Assizes, 
1835,  a  verdict  was  found  for  the  defendants;  and  in  the 
ensuing  Term  Starkie  obtained  a  rule  to  shew  cause  why 
judgment  should  not  be  entered  for  the  Crown  tion  obstante 
veredicto,  or  why  judgment  should  not  be  arrested.     The  ground 
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of  application  was  that  the  plea  did  not  state  the  highway  in         Rex 

question  to  be  one  which  but  for  the  alleged  custom  would  be  the  Inhabi- 

repairable  by  the  parish  at  large,  and  did  not  shew  who  were  EASTRraG- 
khe  parties  liable  to  repair.  ton. 

Cresswell  and  Alexander  now  shewed  cause  : 

The  prosecutors  cannot  have  judgment  non  obstante  veredicto, 
unless  the  Cpurt  can  see  distinctly,  on  the  whole  record,  that  the 
verdict  ought  to  have  been  for  the  Crown  :  note  [c]  to  Bennet  v. 
Ilolbech  (1).  The  parishioners  *here  allege  that  they  are  by  [  •767  ] 
custom  exempt  from  repairing  all  roads  which,  but  for  the 
custom,  would  be  repairable  by  them ;  and  the  jury  have 
found  the  custom :  but  the  objection  is,  that  this  is  not  alleged 
to  be  a  road  which,  but  for  the  custom,  would  be  repairable  by 
the  parish.  If  it  were  not  such  a  road,  the  parish  could  not  be 
liable,  on  the  present  verdict.  The  plea  expressly  denies  the 
liability  of  the  parish ;  the  prosecutors  say  that  it  does  not  in 
terms  state  whether  the  township  or  a  third  party  is  liable; 
but,  even  if  the  replication  could  be  taken  to  mean  that, 
admitting  the  custom  as  alleged,  a  third  party,  and  not  the 
township,  is  liable,  that,  upon  the  present  issue  and  finding, 
would  not  warrant  a  judgment  non  obstante  veredicto.  Nor  is 
there  any  ground  for  arresting  the  judgment.  The  plea  and 
indictment  must  be  taken  together.  The  prosecutors  found 
their  charge  upon  the  common  law  liability  of  the  parish  to 
repair  all  roads  within  it :  the  defendants  say,  in  efifect,  that 
the  whole  of  such  liability  is,  by  immemorial  usage,  thrown 
upon  the  township,  so  far  as  that  extends.  A  replication  that 
A.  B.  was  liable,  ratione  tenurce,  to  repair  the  road  in  question, 
would  have  been  bad ;  the  defendants  were  not  obliged  (unless 
as  mere  matter  of  form)  to  exclude  that  state  of  things  by  aver- 
ment. Suppose  that,  in  a  civil  action,  the  plaintiff  declared  in 
covenant,  as  reversioner,  stating  that  A.  was  seised  in  fee,  and, 
being  so  seised,  demised  for  a  term  of  years  to  the  defendant, 
who  entered  into  the  covenant  declared  upon  ;  and  that  A.  died 
seised,  leaving  the  plaintiff  his  heir-at-law.  If  the  defendant 
pleaded  that  A.,  by  will  duly  executed,  devised  to  G.  all  lands 

(1)  2  Wins.  Saiind.  319  c.  (5th  cd.}. 
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Rex         of  ^'hich  he  was  seised  in  fee,  not  averring  that  the  lands  "^in 

The  Iniiabi-  question  were  part  of  them,  the  declaration  would  supply  that 

Eastbinq-    ^*^*'»  ^^^  '^^  P^®*  would  be  a  suflScient  answer.     So  here  the 

TON.         indictment    supplies  the  fact  that  the  roads  in  Eastrington 

^    ^^  ■'       township  are  such  as  the  parish  would  be  liable  to  repair  but 

for  the  custom  pleaded.     And  the  plea  here,  after  alleging  the 

township  to  be  in  the  parish  of  Eastrington,  and  the  road  in 

question  to  be  in  the  township;    and  after  setting  forth  the 

custom,  alleges  that,  by  reason  of  the  premises,  the  township 

ought  to  repair.     That  averment  here  is  an  averment  of  fact, 

and  fixes  the  road  in  question  as  one  which,  but  for  the  custom, 

would  be  repairable  by  the  parish.     The  form  of  plea  given  in 

note  (10)  to  Rex  v.  Stoughtoii  (i)  contains  no  averment  as  to  the 

road  being  repairable  by  the  parish  or  any  other  district  but  for 

the  custom  pleaded;  and,  although  the  indictment  in  Rex  v. 

Ecdesjield  (2)  did  contain  the  statement  said  to  be  requisite  here. 

Lord  Ellenborouoh  takes  no  notice  of  it  when  recapitulating 

the  material  parts  of  the  plea  in  his  judgment. 

Starkie,  with  whom  was  Wightman,  contra  : 

At  least  the  defendants  cannot  have  judgment.  Parishioners 
indicted  for  non-repair  of  a  highway  lying  within  their  parish, 
cannot  exonerate  themselves  merely  on  non  debent  reparare ;  and 
they  must  shew  who  is  liable :  Rex  v.  St.  Andrew^s,  Holbam  (3)  : 
the  same  rule  may  be  collected  from  Rex  v.  Yarton  (4). 

(Lord  Dbnman,  Ch.  J.  :  I  do  not  think  there  is  any  doubt  on 
that  point ;  but  Mr.  CressweU  has  given  an  ingenious  answer  to 
[  *769  ]       the  objection,  by  arguing  that  the  averment  *wanting  in  the 
plea  is  supplied  by  the  indictment.) 

The  allegations  of  the  indictment  are  those  usual  in  every  such 
case.  The  presumption  is,  prima  facie,  against  the  parish.  A 
prosecutor  cannot  be  supposed  to  know  that  there  is  any  other 
party  indictable.     He  can  only  state  that  the  road  is  a  public 

(1)  2  Wms.  Saund.  159  c.  (4)  1  Sid.  140;  S.  C,  as  Bex  v. 

(2)  19  R.  R.  335  (1  B.  &  Aid,  348).       Yarenton,  1  Keb.  277,  498,  514. 

(3)  1  Mod.  112. 
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highway,  is  within  the  parish,  and   is  out  of  repair.     Those         Rbx 
allegations  cannot  be  construed  into  an  admission  that  the  thbInhabi. 
road  is  one  which  the  parishioners  would  be  liable  to  repair     e^strino- 
but  for  a  custom  which  they  plead,  the  plea  failing  to  shew         "^o^^* 
of  itself  how  any  other  party  is  liable.     But,  further,  suppose 
there  were  within    the    parish   a   township   containing    three 
districts,   in    one    of    which    the    repairs    were    done    ratione 
tennrfe,  in  another  the  district  repaired,  and  in   a   third   the 
whole  township;  and  the  parishioners,  being  indicted  for  the 
non-repair  of    a  road  within   th^  township,   pleaded    as    the 
defendants  have  in  this  case.     According  to  the  argument  on 
the  other  side,  they  would  be  entitled  to  judgment,  and  yet  the 
public  could  not  know,  by  the  result,  who  ought  to  be  indicted 
in  future.     The  parishioners,  to  discharge  themselves,  must  find 
out  the  party  liable. 

(Williams,  J. :  And  you  argue  that  there  is  a  general  averment 
of  liability  in  the  township,  but  that  the  plea  does  not  apply  it  to 
the  particular  road.) 

Till  some  other  party  is  shewn  to  be  liable,  the  presumption  must 
be  against  the  parish,  in  favour  of  the  public. 

(Lord  Denman,  Ch.  J. :  The  prosecutors  apparently  do  not 
insist  upon  the  prayer  of  judgment  non  obstante  veredicto. 

Pattbson,  J. :  That  cannot  be  demanded ;  it  is  granted  only 
when  the  merits  are  clear  ;  in  this  case  they  are  not  so,  if  there 
is  a  third  party  who  may  be  liable ;  and  it  is  on  that  assumption 
only  that  the  plea  fails.) 

Lord  Denman,  Ch.  J. :  [  770  ] 

As  to  the  other  part  of  the  motion  ;  I  was  struck  at  first  with 
Mr.  CressweU's  argument,  but  the  reply  to  it  is  suflScient.  The 
public,  when  they  find  a  highway  out  of  repair,  cannot  know  who 
is  the  party  liable,  except  as  at  common  law.  They  proceed,  in 
ignorance  as  to  this  point,  against  the  nuisance  as  they  find  it. 
The  parishioners,  if  they  would  discharge  themselves,  must  point 
out  the  party  who  is  liable. 
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Pattbson,  J. : 

I  am  of  the  same  opinion,  though,  if  this  had  been  an  action 
and  not  an  indictment,  I  should  have  said  that  the  objection 
ought  to  be  taken  by  special  demurrer. 

Williams,  J.  concurred. 

Coleridge,  J. : 

I  am  of  the  same  opinion.     The  parishioners   here  set  up 

a  special  defence,  that  the  township  has  been  accustomed  to 

repair  such  roads  within  it  as  would  otherwise  be  repairable  by 

the  parish  at  large  ;  but  they  state  nothing  which  applies  this  U* 

the  road  in  question. 

Rule  absolute  for  arresting  judgment. 


18S6. 
Nifv.  24. 

[796] 


REX  V.  The  INHABITANTS  of  ABERGELE (1). 

(5  Adol.  &  Ellis,  795—800;  S.  C.  1  N.  &  P.  235;  2  H.  &  W.  375;  7  L.  J. 

(N.  S.)  M.  C.  109.) 

For  obtaining  a  certiorari  on  behalf  of  a  paiish,  to  remove  an  order  of 
Sessions,  a  notice  to  the  justices,  signed  by  the  attorney  for  the  parish, 
stating  the  intention  of  the  parish  to  apply  for  the  writ,  is  a  sufficient 
notice  by  the  **  party  or  parties  suing  forth  the  same,'*  within 
13  Geo.  II.  c.  18,  s.  5. 

The  recognisance,  under  5  Geo.  11.  c.  19,  s.  2,  for  prosecuting  the 
appeal,  must  be  entered  into  by  one  or  more  of  the  inhabitants  on 
behalf  of  themselves  and  the  other  parishioners,  and  also  by  sureties. 

Where  a  certiorari  had  been  allowed  on  an  insufficient  recognisance  (it 
being  given  merely  by  two  persons  appearing  on  the  recognisance  to  be 
inhabitants  of  the  parish),  this  Court  refused  to  quash  the  certiorari,  but 
quashed  the  allowance,  and  enlarged  the  return  to  the  writ,  sending  the 
writ  back  to  the  Sessions  in  order  that  it  might  be  duly  allowed,  after 
the  parties  prosecuting  the  writ  should  have  entered  into  a  proper 
recognisance. 

An  order  for  the  removal  of  certain  paupers  from  the  parish 
of  Abergele  in  Denbighshire  was  quashed  by  the  Sessions,  April, 
1886,  on  appeal.  Notice  in  writing  was  given  to  the  chairman 
and  justices,  that  the  respondents  intended  applying  for  a 
certiorari  to  remove  the  order  of  Sessions.  The  notice  was 
under  the  hand  of  the  attorney  employed  for  the  parish.  The 
certiorari  was  sued  out,  and  was  delivered  to  the  justices  at  the 

(1)  See  R,  V.  Justices  of  Cambridgeshire y  37  B.  B.  579,  and  note  there. — B.  C. 
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October  Sessions,  1886,  together   with  a  recognisance  entered         Rex 

into  by  W.  H.,  of  &c.,  in  the  parish  of  Abergele,  farmer,  and  thb  Inhabi. 

A.  W.  of  the  town  of  Abergele,  innkeeper,  before  a  justice  of  the    I^^q^^ 

county,  in  50^.,  with  condition  that  the  inhabitants  of  Abergele 

should  prosecate  the  said  writ  of  certiorari,  &c.     In  this  Term 

a  rule  nisi  was  obtained  for  quashing  the  certiorari^  on  the 

grounds,  that  the  notice  of  applying  for  the  certiorari  was  not 

given  by  the  **  party  or  parties  suing  forth  the  same,"  according 

to  stat.  18  Geo.  II.  c.  18,  s.  5 ;  and  that  the  recognisance  was 

irregular,  being  entered  into  by  two  inhabitants  of  the  parish 

merely  as  inhabitants,  and  not  by  any  person  or  persons  in  the 

name  of  the  parish  generally,  whereas  stat.  5  Geo.  II.  c.  19, 

8.  2,  enacts  "  that  no  certiorari  shall  be  allowed  to  remove  any 

such  judgment  or  order"   (of  justices)   ''unless  the  party  or 

parties  prosecuting  such  certiorari,  before  the  allowance  thereof, 

'shall  enter  into  a  recognisance  with  sufl&cient  sureties,"  "in       [•796] 

the  sum  of  SOt.,  with  condition  to  prosecute  the  same  at  his 

or  their  own  costs  and  charges  with  effect,"  &c.,  and  to  pay 

costs,  &c.  (i). 

J.  Jervis  now  shewed  cause : 

Notice,  under  the  hand  of  the  attorney  for  the  respondents,  of 
their  intention  to  apply  for  a  certiorari  (2)  was  a  notice  by  the 
parties  within  the  meaning  of  the  statute. 

(1)  It  was  also  objected  that  the  Chief  Justice  in  Derbyshire  by  that 

eerttoran' was  not**  moved  or  applied  evening's  post,  and  desired  him  to 

for  within  six  calendar  months  next  call  again  on  the  8th,  that  being  the 

after"  the  making  of  the  order  of  first  day  on  which  it  was  probable 

Sessions,  pursuant  to  stat.  13  Geo.  II.  the  papers  could  be  returned.    The 

c.  18,  s.  5.     The  order  was  made,  agent  applied  again  on  the  8th,  and 

April  7th;  but  the  Sessions  bogan  received  the  fiat,   indorsed   by  the 

on  the  5th,  and  it  was  contended  that  Lord    Chief    Justice ;     after    which 

the  judgment  must  have  relation  to  he  immediately  proceeded  to  obtain 

the  first  day.     The  agent  for  the  the    certiorari.      These    facts    were 

respondents  went  to  the  chambers  of  commented  upon  in  argument ;  but 

the  Lord  Chief  Justice,  October  4th,  the  Coui't  laid  no  stress  upon  the 

to  obtain  a  fiat  for  a  certirtrari.     The  objection. 

Lord  Chief  Justice  was  out  of  town  (2)  The  notice  was  described  in 

(as  were  the  other  Judges  of  this  these  terms,  in  the  affidavit  on  which 

Court) ;  but  his  Lordship's  clerk  pro-  the  rule  was  granted,  and  no  other 

mised  the  agent  that  he  would  send  account  of  it  was  given, 
the  necessary  papers  to  the  Lord 
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Rex  (Lord  Dbnman,  Ch.  J. :  That  is  a  reasonable  construction.) 

f». 

The  Tnhabt- 
TAXT8  OF     ii<^^  V.   The  Justices  of  Cambridgeshire  (i)   shews  that   such    a 

abeboele.    iiQ^j^g  jg  sufficient,  and  not  open  to  the  objection  taken  in  Rex  v. 
The  Justices  of  Lancashire  (2). 

(Humfreijy  contra^  said  that  this  point  would  not  be  insisted  on.) 

As  to  the  recognisances,  Rex  v.  Baughey  (3)  may  be  cited  on  the 
other  side;  but  there  the  certiorari  was  applied  for  by  indivi- 
duals, who  might  themselves  have  been  bound.  A  parish 
cannot  be  personally  bound;  and  the  respondents  here  have 
r  '^^y  ]      given  two  sureties,  and  that  is  the  *practice  m  such  cases. 

(Lord  Denman,  Gh.  J. :  The  objection  to  the  recognizances  in 
Rex  V.  Boughey  (3)  was  not  necessary  to  the  decision,  because  the 
certiorari  had  been  applied  for  too  late.) 

Humfrey,  contra : 

The  words  "party  or  parties  prosecuting"  apply  to  a  parish; 
the  recognisance  on  its  behalf  might  be  entered  into  by  the 
parish  officers :  and  it  would  seem,  by  the  language  of  Parke,  J. 
in  Rex  v.  The  Justices  of  Camlrridgeshire  (4),  that  all  should  enter 
into  it.  If  two  inhabitants,  or  one,  could  be  said  to  represent 
the  parish,  still  there  is  not  a  recognisance  by  the  party  and 
sureties.  It  appears  from  a  manuscript  note  of  Rex  v.  Boughey 
that  one  or  two  inhabitants  may  become  bound  on  behalf  of  the 
parish ;  but  that  has  not  been  done  here.  And  whatever  the 
practice  may  have  been,  effect  ought  to  be  given  to  the  statute, 
according  to  its  plain  words. 

(A  note  of  Rex  v.  Boughey  and  others,  by  the  late  Mr.  Dealtry, 
was  here  submitted  to  the  Court,  stating  as  follows:  ''There 
was  an  affidavit  that,  by  the  constant  practice  of  the  Crown 
Office,  a  party  was  not  required  to  enter  into  recognisances  to 
prosecute  the  certioran;  if  he  found  two  good  sureties,  it  was 
always  considered  a  compliance  with  the  statute.  And  in  the 
present  case,  but  particularly  in  cases  where  a  whole  parish  were 

(1)  37  R.  R.  579  (3  B.  &  Ad.  887).      (3)  2  R.  R.  381  (4  T.  R.  281). 

(2)  4  B.  &  Aid.  289.  (4)  37  R.  R.  at  p.  580  (3  B,  &  Ad.  889). 
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defendants,  it  was  impossible  that  they  could  all  enter  into  a         Bbx 

recognisance.      But  the  Court  determined  "  "  that   the   statute  the  Inhabi- 

absolutely  required  a  party  removing  to  enter  into  the  recog-    xberqw^ 

nisance  ;  and  Lord  Eenyon  said,  in  the  case  of  a  parish,  one  or 

two  of  the  inhabitants  might  *enter  into  the  recognisance  on       [  *798  ] 

behalf  of  the  rest,  as  on  an  indictment  they  plead  in  the  name 

of  the  whole." 

The  officers  of  the  Crown  Office  now  stated,  in  addition,  that, 
since  the  decision  in  Rex  v.  Bottghey,  the  recognisance  in  the 
case  of  a  certiorari  to  remove  orders  at  the  instance  of  a  parish 
had  continued  in  the  same  form  as  before,  except  that  it  was 
altered  from  sureties  by  two  inhabitants  in  25L  each,  to  sureties 
by  two  inhabitants  in  a  joint  sum  of  50L) 

Lord  Denman,  Ch.  J. : 

The  Court  is  of  opinion  that  recognisances  ought  to  be  given 
here  on  behalf  of  the  parish,  and  two  sureties  also.  But  nothing 
limits  the  time  for  doing  this ;  and  we  think  the  rule  ought  to 
be  enlarged,  in  order  that  the  proper  recognisances  may  be 
entered  into. 

{Humfrey  suggested  that  the  time  was  limited  by  stat.  18 
Geo.  II.  c.  18,  s.  6.) 

I  do  not  think  the  words  of  that  clause  have  the  rigid  sense 
contended  for.  The  statute  enacts  that  no  certiorari  shall  be 
granted,  unless  moved  or  applied  for  within  six  calendar  months 
after  the  making  of  the  order.  This  was  so  applied  for.  Why 
may  not  there  be  an  allowance  now,  if  the  first  allowance  is 
incorrect  ?  It  is  doing  no  violence  to  the  Act  to  say  so.  If  the 
application  for  a  certiorari  were  made  when  the  six  months  were 
expiiing,  the  allowance  would  necessarily  be  after  the  six  months. 
And,  by  stat.  5  Geo.  II.  c.  19,  s.  2,  the  recognisances  are  to  be 
entered  into  "before  the  allowance'*  of  the  certiorari.  That 
relates  to  allowance  merely. 

Patteson,  J. : 

The  allowance  is  by  the  persons  to  whom  the  certiorari  is 
directed.     Here  the  allowance  is  said  to  be  irregular,  on  account 
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Rbx         of  a  defect  in  the  recognisances.     ^Why  should  not  it  go  back  in 
Thb  iNHABi-  order  that  proper  recognisances  may  be  entered  into  ? 

TANTS  OK 

A  H1i*Rf3  RT  R- 

'  ^799 1  Humfrey    contended    that,   as    the    case  now    stood,   the 

allowance  being  clearly  irregular,  the  appellants  were  entitled 
to  have  the  certiorari  itself  quashed. 

J.  Jervis  : 

There  is  no  objection  to  the  writ,  though  the  proceedings  for 
allowing  it  are  defective.  When  those  are  amended,  the  certiorari 
will  come  into  operation. 

(Pattbson,  J. :  If  a  certiorari  has  been  obtained  within  the  six 
calendar  months,  but  not  used  for  a  long  time  afterwards,  it  does 
not  therefore  become  invalid.) 

Lord  Denman,  Ch.  J. : 

The  rule  will  be  moulded  so  that  the  allowance  may  be 
quashed.  When  proper  recognisances  are  entered  into  and 
another  allowance  obtained,  the  respondents  will  make  what 
use  of  it  they  can. 

Pattbson  and  Williams,  J  J.  concurred  (i). 

The  rule  was,  that  the  allowance  of  the  certiorari  be  quashed, 
and  the  recognisances  discharged.  And,  ''That  the  return  to 
the  said  writ  of  certiorari  be  enlarged;  and  the  said  writ  of 
certiorari,  and  the  orders  returned  therewith,  be  sent  back  to  the 
Sessions,  in  order  that  the  said  writ  may  be  duly  allowed,  after 
the  defendants  shall  have  entered  into  a  recognisance  by  one  of 
[  ^800  j  them  the  said  defendants,  on  behalf  of  himself  and  *the  other 
inhabitants  prosecuting  the  said  writ  of  certiorari,  with  sufficient 
sureties,  in  the  sum  of  50^.,  pursuant  to  the  provisions  of  the 
statute  in  that  case  made  and  provided." 

(1)  Coleridge,  J.  was  in  the  Bail  Court, 
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REX  t\  The  COMMISSIONERS  of  the  NAVIGATION        is^e. 
OF  THE  Rivers  THAMES  and  ISIS.  ^^'—' 

(5  Adol.  &  Ellis,  804-816 ;  S.  C.  6  L.  J.  (N.  S.)  K.  B.  17.)  ^  ^^*  ^ 

By  Acts  relatiug  to  a  river  uavigatiou,  commissioners  were  authorised 
to  make  such  cuts  as  they  should  deem  necessary  for  the  navigation, 
provided  that  no  cut  should  divert  or  stop  up  the  present  channel  of  the 
river,  or  alter  the  course  of  the  sti'eam ;  and  to  make  such  horse-towing 
paths  as  they  should  think  convenient  for  the  navigation.  If  any  person 
should  think  himself  aggrieved,  damaged,  or  injured,  by  any  work  made 
by  the  commissioners,  or  by  the  operation  or  effect  of  any  such  work, 
and  should  make  complaint  to  the  commissioners,  they  were  to  hear,  and 
report  to  a  subsequent  general  meeting,  at  which  the  commissioners  were 
to  make  such  onler,  determination,  and  judgment  thereon  as  to  them 
should  seem  just,  and  give  such  satisfaction  as  they  should  think  reason- 
able. And,  if  the  party  complaining  should  be  dissatisfied  with  such 
oitler,  &c.,  he  might  appeal  to  the  Quarter  Sessions,  who  should  make 
adjudication  thereon,  and  award  such  costs  to  either  party  as  they  should 
think  reasonable,  which  order  and  determination  should  be  final  and 
conclusive  to  all  intents  and  purposes  whatever : 

Held,  that  this  Act  gave  jurisdiction  to  the  Sessions  to  give  satisfac- 
tion to  a  party  complaining,  although  no  legal  injury  had  been  suffered. 

Mandamus.  The  inducement  suggested  that,  by  an  Act, 
kc.  (stat.  52  Geo.  III.  c.  xlvii.,  local  and  personal,  public), 
after  reciting  Acts  passed  in  11  Geo.  III.  *(c.  46),  16  Geo.  III.  [  ♦soo  ] 
(c.  11),  28  Geo.  III.  (c.  61),  and  85  Geo.  III.  (c.  106),  it  was 
enacted  (i)  that  all  and  every  the  powers,  authorities,  provisoes, 
restrictions,  clauses,  penalties,  forfeitures,  matters,  and  things 
contained  in  the  recited  Acts  should  continue  in  force  for 
executing  the  works  by  the  said  former  Acts,  and  by  that  Act, 
authorised  and  directed  to  be  done  (except  such  parts  thereof 
as  should  be  altered,  &c.,  by  that  Act) ;  and  the  commissioners 
appointed  under  the  said  Acts,  or  either  of  them,  should  have 
power  and  authority  to  execute  so  much  of  the  said  Acts  as 
should  remain  in  force,  and  also  that  Act :  and  that,  in  and 
by  the  said  stat.  85  Geo.  III.  (c.  106),  it  was  enacted  (2)  that,  if 
any  person  should  think  himself  aggrieved,  damaged,  or  injured 
by  any  work  made  by  the  commissioners,  or  by  the  operation 
or  effect  of  any  such  work,  and  should  make  complaint  thereof 
in  writing  to  the  said  commissioners  at  any  district  or  general 
meeting,  t&c,  the  said  commissioners  should  hear  and  report 

(1)  Stat.  53  Geo.  III.  c.  xlvii.  s.  1.  (2)  Stat.  35  Geo.  III.  c.  106.  s.  22. 
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Rex         on  such  complaint  to  the  next  or  some  other  subsequent  general 

ThbCommis-  meeting,    and    should,    at    such  next  or   subsequent    general 

sioNBBs  OP    meeting,  make  such  order,  determination,  and  judgment  thereon 

THS 1 H AMES 

AND  Ibis  as  to  them  should  seem  just,  and  give  such  satisfaction  to 
the  party  complaining  as  they  should  think  reasonable;  and, 
if  the  said  party  should  be  dissatisfied  with  such  order,  judg- 
ment, or  determination,  it  should  be  lawful  to  appeal  to  the 
next  General  Quarter  Sessions  of  the  county  in  which  the  cause 
of  complaint  should  arise,  giving  notice,  &c.,  to  the  general 
clerk  of  the  commissioners  ;  and  the  said  Court  should  entertain, 
and  take  cognizance  of,  such  appeal,  and  make  such  order 
[  ^806  ]  and  adjudication  thereon  *as  to  the  justices  should  seem  just, 
and  award  such  costs,  &c.,  which  order  and  determination 
should  be  final  and  conclusive  to  all  intents  and  purposes 
whatsoever. 

That  the  Bight  Honourable  George  Lord  Boston  hath  been 
for  divers  years  last  past,  and  now  is,  seised,  possessed  of, 
and  entitled  to,  the  fee  simple  and  inheritance  of  an  ancient 
towing  path,  situate  in  the  several  parishes  of  &c.  in  the  county 
of  Bucks,  for  the  towage  of  barges,  and  of  goods  «&c.,  contained 
therein,  up  and  down  the  river  Thames,  for  a  great  distance, 
to  wit  one  mile  and  two  furlongs,  to  wit  (describing  the  termini, 
above  and  below  Cookham  Ferry) ;  and  that  the  said  G. 
Lord  B.  hath  been  for  divers  years  last  past,  and  now  is, 
seised,  possessed  of,  and  entitled  to  the  sole  and  exclusive  right 
and  privilege  of  towing  barges,  &c.,  and  goods,  &c.,  to  and 
from,  &c.  (mentioning  the  termini),  taking,  for  the  towing  of 
such  barges,  &c.,  with  horses  kept  by  him,  or  by  his  authority 
for  that  purpose,  certain  reasonable  tolls  or  payments. 

And  that  the  commissioners  have  made,  under  the  authority 
[  *^07  ]       qI  the  said  above  recited  Acts  (i),  a  certain  *new  cut  or  canal, 

(1)  Stat.  52  Geo.  III.  c.  xlvii.  8.  8,  boundary  of  the  jui-isdiction  of  the 

afterrepealingstat.  28Geo.  ni.  c.  51,  city  of  London,  near  Staines  in  the 

8.  16»  80  far  as  it  gives  restricted  county  of  Middlesex,  to  the  town  of 

powers  to  make  cuts  and  erect  locks,  Cricklade  in  the  county  of  Wilts ;  and 

enacts,  *'  That  it  shall  be  lawful  for  to  make  any  cut  and  so  many  cuts 

the  said  commissioners  to  erect  any  as  they  shall  deem  necessary  for  the 

lock  or  locks,  pound  lock  or  pound  said  navigation,  or  for  the  purpose 

locks,  or  other  device  for  the  improve-  of  erecting  or  communicating  with 

ment  of  the  said  navigation  from  the  any  lock  or  locks,   pound  lock  or 
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from  that  part  of  the  Thames  which  is  opposite  Gliefden  bank,         Rex 

ilc,  and  into  the  Thames  again,  a  short  distance  below  Cookbam  xhe  Comhis- 

Ferry,  by  the  making  of  which  new  cut  or  canal,  all  persons   thb'trambs 

navigating  barges,  &c.,  up  and  down  the  river  Thames  are      ^^^  isis 

enabled  to  avoid  that  part  of  the  said  river  along  which  the 

said  towing  path  of  6.  Lord  B.  is  situate,  and   to  dispense 

with  the  use  of  the  horses  kept  by,  or  by  the  authority  of, 

G.  Lord  B.  for  the  towing  of  such  barges,  &c.,  and  to  withhold 

the  said  tolls  or  payments,  &c.,  for  the  use  of  such  horses. 

That  the  commissioners  have  also  made,  under  the  authority 

of  the  said  Acts,  at  or  near  the  said  new  cut  or  canal,  a  certain 

pound  lock,  at  which  tolls  and  payments  are,  under  the  said 

Acts,  demanded  and  taken  by  the  commissioners,  for  the  use 

of  the  said  new  cut  by  barges,  &c.,  whether  such  barges,  &c., 

shall   or   shall  not   have    passed    through  the  said  new  cut. 

And  that  the  commissioners,  by  the  making  of  the  said  new 

cut,   have   materially   injured   the    old    channel  of    the  river 

^Thames,  and  made  the  navigation  of  that  part  thereof,  along       [  *808  ] 

which  the  said  towing  path  is  situate,  less  easy  and  convenient ; 

and  that  so,  by  the  making  of  the  said  new  cut  or  canal  as 

aforesaid,  and  by  the  demanding  and  taking  of  the  said  tolls 

pound  locks  on  the  same  navigation :  missioners  to  purchase  and  make  any 
provided  nevertheless,  that  no  one  such  horse  towing  paths,  roads,  and 
cut  shall  **  **  be  made  so  as  to  divert  ways,  for  the  haling  of  barges,  boats, 
orstop  up  the  present  or  usual  channel  and  vessels,  or  for  passing  from  any 
of  the  said  river,  or  to  turn,  divert,  public  road  to  any  horse  towing  path, 
or  alter  the  course  of  the  stream  or  *  as  the  said  commissioners  shall  think 
water  passing  through  the  same."  convenient  and  necessary  for  the  use 
Stat  3d  Oeo.  III.  c.  105,  s.  23,  of  the  said  navigation,"  &c.,  with 
reciting  that  '*  it  would  greatly  con-  certain  exceptions  not  material  here  ; 
duce  to  the  benefit  and  advantage  of  **  the  said  commissioners  paying  and 
the  said  navigation  if  a  fi'ee,  con-  allowing  unto  all  and  every  pei-son 
tinued,  uninterrupted,  and  public,  or  persons  full  recompence  or  satis- 
horse  towing  path  were  made  and  faction  for  all  such  losses  or  damages 
established  throughout  and  on  the  as  he  or  they  shall  or  may  sustain  or 
whole  of  the  said  navigation,  so  that  be  put  imto  by  reason  of  the  taking 
harge  masters  or  other  persons  might  of  such  lands  or  grounds  for  the 
employ  their  own  horses  or  cattle  making  of  a  towing  path,  way,  or 
in  the  towing  of  barges,  boats,  and  road,  for  the  use  of  the  said  naviga- 
vessels,  on  the  said  navigation,  either  tion ;  "  the  damages,  if  not  agreed 
upward  or  downward,  without  inter-  upon  between  the  parties,  to  be 
niption  or  impediment; ''  enacts  that  settled  by  a  jury, 
it  shall  "  be  lawful  for  the  said  com- 
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Bex  as  aforesaid,  and  by  the  injuring  of  the  said  channel  as  afore- 
Thk  Commis-  said,  the  commissioners  have  diverted  the  navigation  from  the 
thbThamks  towing  path  of   the   said  G.  Lord  B.,  and   rendered   his   said 

AND  Isis     towing  path,  and  his  said  sole  and  exclusive  right  and  privilege 
Navigation.  ox-'  o  t  « 

of  towing  barges,  &c.,  useless  and  unprofitable  to  him.     And 

the  said  G.  Lord  B.  has  been  aggrieved,  damaged,  and  injured 

by  the  said  work  of  the  commissioners,  and  by  the  operation 

and  effect  thereof. 

The  inducement  then  suggested  that  the  said  G.  Lord  B. 
being  so  aggrieved,  &c.,  did,  in  pursuance  of  stat.  35  Geo.  III.  (i), 
make  complaint  thereof  in  writing  &c.  to  the  commissioners 
at  a  general  meeting  held  on  6th  February,  1833,  and  demanded 
compensation;  and  thereupon  the  said  commissioners,  at  a 
subsequent  general  meeting  holden  on  29th  June,  1833,  made 
an  order,  determination,  and  judgment  on  such  complaint,  which 
order,  &c.,  was  to  the  purport  and  effect  following;  to  wit, 
''  that  the  said  commissioners  could  not  accede  to  his  Lordship's 
application :  "  that  the  said  G.  Lord  B.,  being  dissatisfied  with 
such  order,  lVc,  appealed  to  the  next  practicable  General  Quarter 
Sessions  for  the  county;  which  Court  of  Quarter  Sessions, 
in  pursuance  of  the  last -mentioned  Act,  made  an  order  and 
adjudication  thereon,  that  the  commissioners  should  forth- 
with, upon  notice  of  that  order,  pay  to  the  said  G.  Lord  B., 
or  to  J.  B.,  his  solicitor,  l,000i.  in  full  compensation  for  the 
;[*809]  injury  sustained  by  him  as  aforesaid,  and  the  further  *sum 
of  2002.  for  costs  of  the  said  appeal ;  which  sums  of  1,000/. 
and  200Z.  ought  thereupon  to  have  been  paid,  «!tc.  The  induce- 
ment then  suggested  that  Lord  Boston  had  given  notice  to  the 
commissioners,  and  their  general  clerk,  of  the  order  of  Sessions, 
and  had  applied  for  payment;  but  that  they  had  not  paid, 
and  still  neglected  and  refused  to  pay. 

The  writ  then  commanded  the  commissioners  to  pay  or 
cause  to  be  paid  to  G.  Lord  B.,  or  to  J.  B.  his  solicitor,  the 
said  two  sums  pursuant  to  such  order,  &c.,  or  shew  cause  &c. 

Return.  That  the  cut  or  canal,  in  the  writ  described  as 
having  been  made  by  order  of  the  said  commissioners,  according 
to  the  provisions  of  the  several  statutes  in  the  said  writ  recited, 
(1)  Stat.  35  G«o.  ni.  c  106,  s.  22. 
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empowering  them  to  make  cuts  or  canals  (i),  pound  locks,         uex 

towing  paths,  and  other  works  for  improving  and  completing  j,^^^  commis- 

the  navigation  of  the  said  rivers  between  the  points  mentioned,    sionees  op 

THB  Thames 
was  opened  on  80th  of  October,  1880  ;  that  it  was  not  until  31st      and  Isib 

of  January,  1888,  that  Lord  B.,  of  whom  the  commissioners  ^^^^^^'^^^^ 

bad  purchased  some  land    towards  making  the  said  cut  (2), 

applied  to  them  for  compensation  in  consequence  of  an  alleged 

loss  by  the  disuse  of  the  said  path :  that  the  commissioners, 

believing    that   his   Lordship  had  no  claim   to  compensation 

under   the  recited   Acts,   did  not  think   it  necessary  to  hear 

any  evidence  on  the  subject  of  his  complaint,  or  the  amount 

of  his  alleged  loss :  that,  they  having  notified  to  his  Lordship, 

through  *their  general  clerk,  that   the  commissioners  refused       [  'sio  ] 

to  accede  to  his  application,  Lord  Boston,  treating  that  refusal 

as  if  it   were  an  order,  determination,   and   judgment  of  the 

commissioners  upon  his  claim,  made  it  the  ground  of  an  appeal 

to  the  Quarter  Sessions :  and  that,  before  the  case  was  heard, 

the  commissioners  objected  that   the  said  refusal  was  not  an 

order,  determination,  &c.,  against  which  an  appeal  lay  under 

35  Geo.  III.  c.  106,  or  any  other  of  the  recited  Acts ;  but  the 

Court  overruled  the  objection.     The  return  then  certified  that 

the  said  cut  or  canal  enables  persons  navigating  the  Thames 

to  avoid  a  dangerous  curve  or  bend  of  the  river,  &c.  (adding 

circumstances  to  shew   that  the  navigation   was  benefited  by 

the  cut) :  that,  by  making  the  said  cut,  the  commissioners  have 

not  done  or  caused  any  injury  to  the  channel  of  the  said  river : 

that  Lord  B.  is  no  otherwise  entitled  to  the  said  path  in  the 

said  writ  mentioned  than  as  owner  of  the  land  through  which 

it  passes,  and  to  such   part  thereof  only  as  passes   through 

his  land :    that   the  commissioners  have  not,  by  the  said  cut, 

or  by   any  other  work,  obstructed  Lord   B.  in   the  use  and 

enjoyment  of   the   said   path,  or  his  wharfs,  or  other  private 

property,  nor  have   they  placed  any  fence  or  other  obstacle 

to  navigation  against  the  said  towing-path,  wharfs,  or  other 

(1)  See   ante,    p.     592,     n.     The  by  the  Court, 
powers  recited  in  the  return  were  (2)  The  statutes  empowered  them 

given  by  different  clauses    of   the  to  purchase  for  the  purposes  of  the 

several  statutes,  not  affecting  (except  navigation,  the  value  to  be  assessed 

as  above  set  forth)^e  points  decided  by  a  jury,  if  neces8ar}\ 

38—2 
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Bex         property  of  the  said  Lord  B. :  that,  by  the  effect  or  operation 
The  Commis-  of  the  said  cut,  traders,  and  others,  if  they  prefer  it,  are  not 
thbTthames  P^^^vented  from  navigating  the  old  channel,  or  from  proceeding 
AND  Ibis      to  or  from  Lord  B.'s  wharfs,  and  that  some  barges  still  navigate 
the   old   channel;    but  that,  even   before  the  making  of  the 
said  cut,  when   barges  came  down   the   stream  so  as  not   to 
require  his  horses,  nothing  was  paid  to  Lord  B.  or  his  tenants 
[  *8ii  ]      in  virtue  of  any  alleged  exclusive  right  of  *towing  barges :  that 
the  commissioners  do  not  take  toll  for  barges  coming  to  or 
from  the  wharfs  by  the  channel  of  the  river:  that  the  com- 
missioners are  not  empowered  by  any  of  the  recited  statutes 
to  make  compensation   for  the   disuse  or  abandonment  of   a 
towing  path,  or  on  account  of  traders,  &c.,  being  enabled  by 
improvement  in  the  navigation  to  dispense  with   the  horses 
of  any  person  claiming  a  supposed  exclusive  right  of  towing 
barges;  and  therefore,  and  for  the  reasons  before  stated,  that 
the  commissioners  are  not  bound,  nor  by  the  said  Acts  or  any 
of  them  authorised  to  pay,  &c. 

A  concilium  having  been  obtained,  the  case  was  argued  in 

Trinity  Term  last  (i),  by  Sir  John  Campbell^  Attorney-General, 

against  the  return,  and  Sir  W.  W.  Follett  in  support  of  it.     The 

arguments  on  each  side  may  be  fully  collected  from  the  judgment 

of  the  CouBT. 

Cur.  adv.  vidt. 

LoBD  Denman,  Ch.  J.  in  this  Term  (November  2drd)  delivered 
judgment  as  follows : 

This  case,  of  a  mandamus  to  pay  Lord  Boston  1,0002.,  as  com- 
pensation for  damage  arising  from  the  act  of  the  commissioners, 
and  200Z.  costs,  has  been  long  pending,  and  has  been  more 
than  once  brought  under  the  notice  of  the  Court.  On  shewing 
cause  against  the  rule,  in  Trinity  Term,  1884  (2),  it  underwent 

(1)  May  28th,  and  June  Ist,  1836,  Taylor;  and  Sir  John  CampMf, 
before  Lord  Denman,  Ch.  J.,  Little-  Attorney-General,  and  WirUhrop  M. 
dale,  Patteson,  and  Williams,  JJ.  Praed,  were  heard  in  support  of  the 

(2)  Cause  was  shewn  on  June  7th,  rule.  Besides  the  points  argued  on 
1834,  before  Lord  Denman,  Ch.  J.,  the  return,  and  noticed  in  the  judg- 
Littledale,  Taunton,  and  Williams,  ment,  it  was  contended,  in  opposition 
JJ.,  by  Sir  James  Scarlett  and  /.  S,  to  the  rule,  that,  for  the  non-payment 
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much  discussion,  *wbich  ended  in  the  writ  issuing :  to  that  writ         Rex 
the  commissioners  have  made  a  return,  the  sufficiency  of  which  theComhis- 
was  argued  in  the  last  Term.    After  a  great  deal  of  deliberation   thb^ThamL 
and  doubt,  we  have  at  length  agreed  on  the  judgment  we  ought      ^^^  iws 

*ogive.  [♦812] 

The  facts  are  these.  One  of  the  acts  done  by  the  commis- 
sioners was  to  cut  off  a  bend  in  the  river,  and  make  a  new 
channel  straight  across  from  one  extremity  of  the  bend  to  the 
other.  A  towing  path  belonging  to  Lord  Boston,  which  went 
beside  the  ancient  bend,  was  hereby  rendered  useless,  and  the 
channel  of  the  river  was  supposed  to  be  made  less  convenient 
for  the  purposes  of  navigation. 

For  the  injury  thus  sustained,  his  Lordship  applied  for  com- 
pensation to  the  commissioners,  who  refused  to  accede  to  his 
demand,  and  thought  it  unnecessary  to  hear  any  evidence  on 
the  subject.  Lord  Boston  then  appealed  to  the  Quarter  Sessions 
for  Buckinghamshire,  who,  after  a  full  hearing,  set  aside 
the  commissioners'  judgment,  and  awarded  a  compensation  of 
1,000L  for  the  said  injury,  and  200^.  for  his  costs.  The 
mandamus  was  to  compel  payment  of  these  two  sums  by  the 
commissioners. 

The  cause  shewn  by  their  return  was  that  the  damage 
described  was  not,  within  the  Act  of  Parliament,  a  grievance ; 
and  that  Lord  Boston  cannot  be  considered  *a  party  aggrieved.  [  •8i3  ] 
Their  argument  was  that  a  mere  diversion  of  custom  from  the 
owner  of  a  towing  path  who  lets^  out  his  horses  to  be  used  there 
can  be  no  more  considered  as  an  injury  resulting  from  the  act 
of  the  commissioners,  than  could  the  loss  of  guests  brought 
upon  the  owner  of  an  ancient  public  house  by  their  making  a 
new  road  cutting  off  a  bend  by  which  the  house  stood. 

We  were  referred  to  authorities  where  a  claim   somewhat 

of  the  money  in  obedience  to  the  (2  B.  &  Aid.  646) ;  Bex  v.  TJie  St, 

order  of    Sessions,   the   remedy  (if  Katharine  Dock  Company^  38  B.  B. 

any)  was  by  indictment,  not  inan-  260  (4  B.  &  Ad.  3fiO).     The  Court 

damns.    On  this  point,  the  following  said  that  an  indictment  woidd  not 

authorities  were  cited:  Brx  v.  The  give  a  sufficient  remedy.     See  Bex 

Treasurer  of  the  County  of  Surrey,  v.  t/eyc«,  3  Ad.  &  El.  420,  and  the  cases 

1  Chitty,  650 ;  Bex  v.  The  Severn  and  there  cited. 
Wye  Baihvay  Company,  21  B.  B.  433 


598  1836.     K.  B.     5  AD.  &  EL.  813—814.  [b-R. 

Rex         Bimilar  was  held  inadmissible  (i).     The  answer  is  to  be  found 

The  Com  mis-  in  the  very  peculiar  language  of  this  Act  of  Parliament,  which 

the^Thameb  ^iff^^s  altogether  from  the  numerous  Acts  of  the  same  nature 

AND  Ibis      which  were  sent  to  us  after  the  argument  (2). 
Navigation.  ^  ^ 

We  might  have  found  little  difficulty  in  deciding  that  such 

damage  could  not  give  the  sufferer  the  denomination  of  a  party 
aggrieved.  And,  though  the  remedy  is  provided  for  the  party 
who  thinks  himself  aggrieved,  and  that  question  is  sent  to  the 
Quarter  Sessions,  yet  those  words  would  probably  have  not 
been  held  extensive  enough  to  prevent  our  judgment  that  such 
damage  was  no  grievance.  But  the  clause  empowers  every  one 
who  may  think  himself  aggrieved, '  damaged,  or  injured,  by 
any  work  made  by  the  commissioners,  or  by  the  operation  or 
effect  of  any  such  work,  to  apply  for  compensation  to  the  com- 
[  *814  ]  missioners,  who  are  *to  make  such  order,  determination,  and 
judgment  thereon  as  to  them  shall  seem  just,  and  give  such 
satisfaction  to  the  party  complaining  as  to  them  shall  seem 
reasonable,  and,  on  refusal  by  the  commissioners,  the  party  is 
to  apply  to  the  Sessions,  who  are  required  to  entertain  and  take 
cognizance  of  such  appeal,  and  to  make  such  order  and  adjudi- 
cation thereon  as  to  the  justices  then  present  shall  seem  just, 
and  award  such  costs  to  either  party  as  they  shall  think  just  and 
reasonable:  which  order  and  determination  shall  be  final  and 
conclusive  to  all  intents  and  purposes. 

Lord  Boston  then,  thinking  himself  damaged  and  aggrieved 
by  the  operation  and  effect  of  a  work  made  by  the  commissioners, 
asks  them  for  compensation,  and  is  refused.  On  his  appeal  to 
the  Sessions,  that  Court  is  invested  with  cognizance  of  the  cause, 
and  enjoined  to  make  such  order  and  determination  thereon  as 
to  the  justices  present  seems  just;  a  much  wider  power  than 

(1)  On  this  point,  the  following  copies  of  several  local  Acts  were  sent 
authorities  were  cited:  Rex  v.  The  to  the  leanied  Judges,  for  the  purpose 
Commisaimiera  of  the  Nene  Out/all,  of  shewing  that  (as  was  contended) 
9  B.  &  0.  875 ;  Bex  v.  The  Limdon  there  was  nothing  peculiar  in  the 
Ditch  Company,  p.  387,  ante ;  Rex  v.  language  of  the  present  Act.  On 
The  Directors  of  the  Bristol  Dock  this  point,  the  General  Turnpike 
Company,  11  E.  B.  440  (12  East.  Acts,  3  Geo.  IV.  c.  126,  ss.  85,  145, 
429).  and  4  Geo.  IV.  c.  95,  s.  87.  were  also 

(2)  By  the  direction  of  the  Court,  referred  to. 
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merel}'  to  assess  damages  for  some  recognised  injury.     Can  we         Rex 
say  that  they  have  done  wrong  in  deciding  that  the  damage  has  thb  Commis- 
accrued  by  the  operation  and  effect  of  works  done  by  the  com-   thb^thamL 
missioners  ?     On  the  contrary,  to  assert  that  it  has  not,  would      and  Isis 
have  been  a  direct  untruth  in  the  ordinary  sense  of  the  words  ; 
and   no  other  sense  is  attached  to   them  by  any  clear  legal 
authority  (i). 

Another  objection  to  the  mundamtiSf  that  the  order  of  Sessions 
included  two  objects,  for  one  of  which  the  prosecutor  was  clearly 
entitled  to  no  compensation,  was  not  much  pressed  at  the  Bar, 
but  has  occupied  the  attention  *of  the  Court.  For  if  the  1,000Z.  [  *815  ] 
were  awarded,  partly  from  the  loss  of  profits  from  the  towing 
path,  and  partly  for  obstructing  the  old  channel,  and  the  latter 
had  certainly  not  been  made  out  within  the  meaning  of  the 
clause^  we  were  disposed  to  think  that  the  judgment  compre- 
hending both  could  not  have  been  sustained  (2).  But  this 
objection  also  is  cured  by  the  extensive  language  of  the  Act. 

The  viandamm  alleges  the  obstruction  as  one  cause  of  com- 
plaint, and  the  loss  of  profits  from  the  towing  path  as  another ; 
and  recites  that  the  Sessions  gave  their  compensation  for  ''  the 
said  injury:"  that  must  be  the  two-fold  injury.  The  return 
indeed  denies  that  the  channel  was  at  all  obstructed  (3),  and 
states  that  all  who  prefer  that  course  may  still  pursue  it.  But 
the  Sessions  must  be  taken  to  have  found  the  fact,  when  they 
gave  compensation  for  it ;  and  their  order  to  do  what  to  them 
seems  just  and  reasonable  is  made  final  and  conclusive.  If  the 
Sessions  did  not  enquire  into  that  point,  the  return  might  have 
so  averred,  and  an  issue  of  fact  might  have  been  raised.  The 
fact  of  the  commissioners  asserting  the  channel  not  to  have 

(1)  It  was  urged,  in  support  of  the  Pancraa,  3  Ad.  &  El.  535. 
mandiimusy  that  the  series  of  Acts  (3)  Some  discussion  arose,  during 
i-elatiDg  to  this  navigation  recognised  the  argument,  whether  the  return 
the  towing-paths  as  property;  but,  fully  negatived  the  fact  that  the 
as  the  judgment  of  the  Court  did  navigation  by  the  old  channel  was 
not  turn  upon  this  point,  it  is  not  rendered  less  convenient;  but  Lord 
considered  necessary  to  state  the  Dexman,  Ch.  J.  said  that,  for  the 
clauses.  purpose  of  the  present  argument,  it 

(2)  As  to  a  ma/<f/amzi«  for  purposes,  might  be  assumed  that  there  was 
which  ai*e  partly  legal  and  partly  not,  such  a  denial. 

see  Rex  v.  The  Church  Trustees  of  St 
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Rex         been  obstructed  is  quite  consistent  with  the  fact  of  the  Sessions 

The  Commis-  having  adjudged  that  it  was. 

thb^Thamkb  Another  objection  of  a  technical  kind  was  more  relied  on, 
ANDisiB  that  the  jurisdiction  of  the  Sessions  did  not  attach,  because 
r  *8i6  1  ^^^  commissioners  had  come  to  no  order,  determination,  *or 
judgment,  from  which  an  appeal  would  lie  (i).  On  the  facts 
above  stated,  which  appear  in  the  writ  and  are  not  denied  in 
the  return,  we  have  not  the  least  hesitation  in  saying  that  the 
refusal  to  accede  to  Lord  Boston's  application,  or  to  hear  any 
evidence  in  support  of  it,  was  a  plain  determination  that  he 
was  not  entitled  to  what  he  claimed,  and  consequently  a  proper 
subject  of  appeal. 

This  is  one  of  a  class  of  cases  which  has  become  exceedingly 
numerous,  in  which  the  Court  has  found  itself  constrained  to 
give  the  words  of  a  private  Act  an  effect  probably  never  con- 
templated by  those  who  obtained  the  Act,  and  very  probably 
not  intended  by  the  Legislature  which  enacted  it.  But  our 
duty  is  to  look  to  the  language  employed,'  and  construe  it 
in  its  natural  and  obvious  sense.  The  liabilities  thus  imposed 
on  themselves  by  bodies  of  men  are  the  conditions  upon  which 
the  public  empower  them  to  perform  works  expected  to  be 
beneficial  to  both  contracting  parties.  We  are  not  at  liberty 
to  enquire  whether  the  bargain  is  reasonable,  but  are  bound  to 
see  it  executed.     Therefore  we  must  award  a  peremptory  writ  of 

viundamu^. 

Peremptory  mandamus  awarded, 

[A  rule  for   payment  of  costs  by  the  commissioners  was 
subsequently  argued  and  discharged.] 

(1)  It  was  contended  against  the  determination,  and  judgment,  or  to 

inandamiis,  that  it  ought  (supposing  hear  and  report.   Bex  v.  TJie  Jtistirei 

the  case  within  the  Act)  to  require  of  Middlesex,  16  East,  310,  was  dted. 
the  commissioners  to  make  an  order, 
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DOE     ON      THE      SEVERAL      DEMISES      OF     JAMES      CEOS-  183«- 

THWAITE  AND  JOHN  HUDLESTON  v.  WILLIAM      ^—^' 
DIXON  AND  JOHN  WILSON  (1).  ^®^*^ 

(5  Adol.  &  ElHs,  834—840;  S.  C.  1  N.  &  P.  255;  2  H.  &  W.  364;  6  L.  J. 

(N.  S.)  K.  B.  61.) 

One  of  two  paroeners  aliened.  The  alienee  and  the  other  parcener 
agreed  to  make  partition,  and,  an  apportionment  haying  been  made,  they 
and  each  of  them,  for  the  perfecting  of  such  partition,  conveyed  to  H.,  in 
fee,  one  portion  of  the  premises,  hahendum^  to  the  sole  use  of  the  alienee 
in  fee,  in  full  of  his  moiety,  and  the  other  portion  in  like  manner  to  the 
sole  use  of  the  second  parcener,  in  full  of  his  moiety. 

Held,  that  the  line  of  descent  through  the  second  parcener  was  not 
broken  by  the  conveyance,  but  that  his  moiety  passed  to  the  heirs  ex 
parte  maUmd, 

This  ejectment,  for  closes  of  land  situate  in  the  parish  of 
Brigham  in  Gnmberland,  came  on  to  be  tried  before  Lord 
Abinger,  C.  B.  at  the  Summer  Assizes  for  Cumberland,  1835, 
when  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  this  Court  upon  the  following  case. 

The  lessor  of  the  plaintiff,  James  Crosthwaite,  claims  the 
property  as  heir  ex  parte  patemd  of  Peter  Crosthwaite  deceased, 
and  the  defendants  claim  it  as  devisees  of  Peter  Allason,  who  was 
heir-at-law,  ex  parte  maternd,  of  the  same  Peter  Crosthwaite. 

One  Peter  Spencer  was  formerly  owner  of  an  estate  of  which 
the  property  in  question  forms  a  part ;  and  upon  his  death  his 
estate  descended  to  his  two  daughters,  Jane  the  wife  of  Bichard 
Allason,  and  Ann  the  wife  of  Joseph  Crosthwaite,  in  coparcenary. 
Upon  the  death  of  Jane,  her  estate  in  the  premises  descended  to 
the  said  Peter  Allason  her  son  and  heir  ;  and  upon  the  death  of 
Ann,  her  estate  in  the  premises  descended  to  the  said  Peter 
Crosthwaite  her  son  and  heir. 

The  following  pedigree  was  agreed  to  be  correct : 

Peter  =  Ann  Richard     =  Sarah 

Spencer  I  Crosthwaite   I   Taylor 


Richard  =  Jane         Ann  =      Joseph  John        =r  D.  l)icken.sr>n 

Allason    I  I    Crosthwaite        Crosthwaite   I 

Peter  Peter  James 

Allason  Crosthwaite  Crosthwaite 

(1)  By  the  Inheritance  Act,  1833      (which  applies  to  successions  after 
(3  &   4   Will.    IV,    c.    106),    8.    1      1st    January,    1834),    "purchaser" 


fi02 
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DOBd. 
Cros- 

THWAITE 
V, 

Dixon. 

[S35] 


I.  •s^c  ] 


In  1810,  one  John  Nicholson  purchased  Peter  AUason's  share 
of  the  property ;  and  the  same  was  duly  conveyed  by  Peter 
Allason  to  John  Nicholson  and  his  heirs  by  indentures  of  lease 
and  release,  dated  respectively  15th  and  16th  of  November,  1810, 
which,  as  well  as  those  next  mentioned,  were  to  be  referred  to 
as  part  of  the  case. 

By  indentures  of  lease  and  release,  dated  15th  and  16th  April, 
1816,  between  John  Nicholson  of  the  first  part,  Peter  Crosthwaite 
of  the  second  part,  and  John  Hudleston  of  the  third  part,  after 
reciting  that  Nicholson  and  Crosthwaite  were  seised  in  fee  of  a 
messuage  and  tenement  and  closes  (which  were  described),  and 
that  they,  being  desirous  that  the  said  tenement,  lands,  and 
hereditaments  should  be  divided  and  partition  thereof  made 
between  them,  had  appointed  certain  persons  to  allot  and  divide 
the  same,  and  they  had  done  so  (as  was  particularly  specified), 
and  that  Nicholson  and  Crosthwaite,  being  satisfied  with  such 
division  and  partition,  had  agreed  to  join  in  these  indentures 
for  the  ratification  thereof,  it  was  witnessed  that,  to  perfect  such 
partition,  and  to  the  end  that  each  of  the  said  parties,  their  heirs 
and  assigns,  might  hold  and  enjoy  for  ever  thereafter  in  severalty 
and  distinct  from  each  other  the  hereditaments  and  premises  set 
out  and  divided  as  aforesaid,  and  for  certain  considerations,  which 
were  stated,  the  said  John  Nicholson  and  Peter  Crosthwaite,  and 
each  of  them,did  grant,  bargain  and  sell,  alien,  release  and  confirm 
to  the  said  John  Hudleston,  his  heirs  and  assigns,  all  that  &c. 
(describing  certain  of  the  premises  before  mentioned),  and  the 
reversion  and  reversions  &c.,  and  all  the  estate  &c.,  haltendum 
to  the  said  J.  H.,  his  heirs  and  assigns,  nevertheless  to  the  only 
sole  and  proper  use  of  the  said  John  *Nichol8on,  his  heirs  and 
assigns,  absolutely  for  ever,  as  and  for,  and  in  full  of,  the  moiety, 
part,  and  share  of  the  said  John  Nicholson,  of  and  in  the  said 
messuage  and  tenement,  land  and  hereditaments,  &c.,  so  divided 
and  set  out  as  aforesaid.  Then  followed  a  similar  conveyance 
by  Crosthwaite  and  Nicholson  to  Hudleston  of  the  residue  of  the 


means  *' the  person  who  last  acquired  land  shall  hn^    become  jtart   of  or 

the  land  otherwise  than  by  descent,  deecendible  in    the   same  inauurr  n$ 

or  than  by  any  escheat,  jtartitiini^  or  other    land   acquired    by    descent,^* — 

inclosure,  by  the  effect  of  ivhich   the  li,  C, 
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premises,  to  the  sole  use  of  Crosthwaite,  his  heirs  aud  assigns,  as 
and  for  and  in  full  of  his  moiety. 

By  the  deed  of  partition,  the  premises  sought  to  be  recovered 
in  this  ejectment  became  the  property  of  Peter  Crosthwaite,  who 
from  that  time  became  and  was  solely  seised  thereof  in  fee,  and 
died  so  seised  in  1819,  intestate.  On  his  death,  Peter  Allason 
entered  into  the  premises  in  question,  claiming  to  be  entitled  as 
heir  ex  parte  viaternn,  and  continued  possessed  until  the  time  of 
his  death.  The  said  Peter  Allason  died  in  1831,  having  devised 
to  the  defendants  his  estate  and  interest  in  the  premises  now  sought 
to  be  recovered.  John  Hudleston,  the  second  lessor  of  the  plaintiff, 
was  the  releasee  to  uses  mentioned  in  the  deed  of  partition. 

The  question  for  the  Court  was  whether  James  Crosthwaite, 
being  heir  ex  parte  paternd  of  Peter  Crosthwaite,  was,  as  such, 
entitled  to  all  or  any  part  of  the  premises  in  question,  or  whether 
the  defendants,  as  devisees  of  Peter  Allason,  who  was  heir  of 
Peter  Crosthwaite  ex  parte  matemd,  were  entitled.  If  James 
Crosthwaite  was  entitled,  the  verdict  was  to  stand  for  all  or  such 
proportion  of  the  property  as  the  Court  might  direct :  if  not,  a 
nonsuit  to  be  entered.     The  case  was  argued  in  this  Term  (i). 


DoBd. 
Cros- 
thwaite 
r. 
Dixon. 


WightmaUy  for  the  plaintiff : 

When  the  premises  were  conveyed  to  Hudleston  for  the 
purpose  of  partition,  the  course  of  descent  ex  parte  maternd  was 
broken,  the  general  rule  of  inheritance  attached,  and  conse- 
quently the  portion  allotted  to  Peter  Crosthwaite  descended  to  his 
heir  ex  parte  paternd ;  for,  by  the  effect  of  the  deed,  Crosthwaite 
had  become  as  a  first  purchaser.  The  difference  between  this 
case,  where  the  estate  vests  in  the  taker  as  a  first  purchaser, 
and  those  in  which  the  conveyance  passes  it  merely  to  the 
old  use,  is  shewn  by  Co.  Litt.  13  a  (2),  2  Roll.  Abr.  780,  tit. 
Uses  (D),  Abbott  v.  Burtwi(d),  Godbold  v.  Freestone  (4).  If  the 
conveyance  to  Hudleston  did  not  of  itself  alter  the  character  of 
the  whole  estate,  as  to  the  line  in  which  it  was  transmissible, 


f.  887  ] 


(1)  November  18th.  Before  Lord 
Denman,  Ch.  J.,  Patteson,  Williamsi, 
and  Coleridge,  JJ. 

(2)  See    14   Vin.  Abr.   287,   288, 


Heir  (W.),  (W.  2). 

(3)  2  Salk.  590 ;  H.  C.  1  Com.  Eep. 
160. 

(4)  3  liev.  406, 
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DoEd.       at  least  the  partition  had  that  effect  upon  the  portion  which 
THWAiTB     came  to  Peter  Crosthwaite ;  for  he  was  a  first  purchaser,  at  any 


Dixox. 


rate  to  tlie  extent  of  the  share  which  had  been  Allason's. 


W.  H.  Watson,  contra  : 

Under  the  deed  of  partition,  Peter  Crosthwaite  took  ex 
parte  maternd.  The  Hne  of  descent  was  not  broken.  The 
rules  on  this  subject  are  entered  into,  and  several  authorities 
collected,  in  Martin  d.  TregonweU  v.  Strachan  (i),  where  it  is  said, 
''If  a  man  seised  as  heir  on  the  side  of  the  mother  made  a 
feoffment  in  fee  to  the  use  of  himself  and  his  heirs,  the  use 
being  a  thing  in  trust  and  confidence  shall  ensue  the  nature 
[  *838  ]  of  the  lands,  and  shall  descend  to  the  heir  *on  the  part  of 
the  mother."  Unless  the  conveyance  be  of  such  a  kind  that  a 
different  estate  is  taken  under  it,  the  line  of  descent  continues. 
Then,  in  the  present  case,  did  Peter  Crosthwaite  take  a  different 
estate  in  entirety  or  in  moiety?  The  effect  of  a  partition  is 
merely  to  regulate  the  enjoyment ;  it  does  not  alter  the  character 
of  the  estate:  the  tenant  is  in  of  the  same  estate  as  before. 
**  Upon  partition  made,  the  occupation  and  descent,  which  before 
were  in  common,  shall  be  several  and  distinct."  ''  But  a  copar- 
cener, after  partition,  continues  in  the  same  privity  of  estate  as 
before;  for  it  does  not  convey,  or  make  any  alteration  of  the 
estate."  ''  So,  parceners  shall  be  in  from  the  common  ancestor, 
as  before:  "  Com.  Dig.  Parcener,  (C  15),  citing  Savile,  113(2). 
Partition  by  writ  would  clearly  not  have  broken  the  line  of 
descent;  and  partition  by  deed  is  only  another  mode  of 
enforcing  what  the  law  would  have  compelled  by  writ.  That 
partition  does  not  alter  the  estate  is  proved  by  the  cases  in 
which  it  has  been  held  not  to  operate  in  revocation  of  a  will : 
Luther  v.  Kidhy  (a),  Risley  v.  Baltinglass  (4),  Swift  d.  Neale  v. 
Robei-ta  (5),  in  all  which  cases  the  partition  was  by  deed.  Luther 
V.  Kidby  (3)  is  recognised  as  law  by  Lord  Kenyon  in  Qoodtitle  d. 
Holford  V.  Otway  (in  error)  (6),  and  is  explained,  in  the  same 

(1)  2  B.  R.  552,  w.  (5  T.  R.  107,  w.) ;  (3)  8  Vin.  Abr.  148,  Deviae  (R.  6), 
>S.  C.  2  Str.  1179,  and  in  error,  Willes,  pi.  30 ;  S.  t\  3  P.  Wms.  169,  note(B.). 
444 ;  1  Wils.  66 ;  6  Brown's  P.  C.  319          (4)  Sir  T.  Ray.  240. 

(2nd  edit).  (5)  3  Burr.  1490. 

(2)  Theffifrd  V.  Thetfimh  (6)  7  T.  B.  399,  417. 
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case  in  the  Court  of  Common  Pleas  (i),  by  Buller,  J.,  who  says,        Dok  d. 
"In  the  case  of  a  partition,  where  no  estate  moves  out  of  the     thwaitb 
party,  I  agree  there  is  no  revocation.*'  Dixox. 

{Wightvian    here    admitted   *that,   if    the    conveyance   to       [  'sso  ] 
Hudleston   was  merely    to    the    use    of    the    parties    between 
whom  partition  was  to  be  made,  he  could  not  contend  that,  by 
such   a  conveyance,  the  character  of  the  estate  was  altered 
as  to  the  course  of  descent.) 

Then  as  to  the  moiety  taken  by  Peter  Crosthwaite  on  the 
partition ;  the  portion  allotted  to  him  is  not  of  a  new  estate : 
it  is  only  a  continued  enjoyment,  so  far  as  the  apportionment 
goes,  of  the  old  estate.  Nicholson  and  he  were  tenants  in 
common,  the  one  holding  by  purchase,  the  other  by  descent. 
On  the  partition,  Crosthwaite  does  not  take  anything  by 
purchase ;  he  is  still  in,  by  descent,  of  the  property  which  he 
always  had  by  descent. 

Wightman,  in  reply: 

Nicholson  and  Crosthwaite  had  an  undivided  possession  of 
all  the  premises,  occupying  j)er  my  et  per  tout;  Nicholson  as 
purchaser,  and  Crosthwaite  as  heir.  By  the  partition,  Cros- 
thwaite took  an  estate  in  one  moiety,  partly  made  up  of  his 
own  interest  in  the  moiety,  and  partly  of  that  which  Nicholson 
had  in  it  by  purchase  from  AUason.  Then,  at  least  as  to  half 
of  the  half,  Crosthwaite  became  entitled  as  purchaser,  and  his 
estate  would  descend  to  the  heir  ex  parte  paternd. 

Cur.  adi\  vvlt. 

Lord  Denman,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

In  this  case  one  of  two  parceners  aUenated  his  moiety 
in  fee,  whereby  the  alienee  and  the  remaining  parcener  became 
tenants  in  common.  Afterwards,  by  deed  of  partition  between 
the  alienee  cmd  the  remaining  parcener,  *the  land  was  divided  [  •840  ] 
by  metes  and  bounds,  and  each  of  them  took  a  moiety  in 
severalty.     The  question  is  whether  by  that  deed  the  parcener 

(1)  1  Bos.  &  P.  590— 592.  See  fur-  note  (4)  to  Duppa  v.  Mayo,  1  Wms. 
ther,  as  to  the  cases  on  this  point,      Saund.  278  b. 
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DoEd.       took  anything  as  purchaser,   so  as  to  break  the  descent  ex 
THWAiTK     jyarte  inatomd,  and  to  let  in  the  heir  ex  parte  patemd  on  the 
Dixon.       death  of  the  parcener. 

It  is  admitted  that,  if  the  deed  of  partition  had  been 
between  the  parceners  themselves,  the  descent  would  not  be 
broken :  Com.  Dig.  Parceners  (C  15).  But  it  is  said  that, 
inasmuch  as  one  of  the  parties  to  the  deed  was  a  stranger  in 
blood,  whatever  was  taken  from  him  by  the  parcener  must  be 
taken  by  purchase.  And  doubtless  this  would  be  so  if  anything 
was  taken  from  him :  but  we  are  of  opinion  that  nothing 
was  taken  by  the  parcener  from  the  alienee  under  the  deed. 
The  e£fect  of  it  was  only  that  the  parcener  had  by  it  a 
divided  moiety  in  severalty  discharged  from  any  right  in  the 
alienee,  instead  of  an  undivided  moiety  in  common  ;  but  he  had 
the  same  estate  in  the  land  as  before. 

The  consequence  is  that  a  nonsuit  must  be  entered. 

Nonsuit  to  be  entered. 


1836.  REX  V.  The  INHABITANTS  of  MILVERTON. 

Nop.  25. 

(5  Adol.  &  ElUs,  841—855 ;  S.  C.  1  N.  &  P.  179;  2  H.  &  W.  435 ;  6  L.  J. 

[  841  ]  (N.  S.)  M.  C.  73.) 

An  order  of  justices  for  stopping  an  unnecessary  highway,  under  stat. 
55  Geo.  III.  c.  68,  s.  2  (1),  is  bad,  if  it  stop  up  half  the  breadth  of  a 
highway,  leaving  the  rest  open ;  although  the  other  half  be  not  within 
their  division. 

Qaanre,  whether  the  justices  of  the  two  divisions  could,  by  orders  made 
concurrently,  stop  both  sides. 

Justices  cannot  stop  several  highways  by  one  order,  except  so  far  as 
they  are  authorised  by  stat.  5  &  6  Will.  lY.  c.  50,  s.  86. 

This  was  an  indictment  against  the  inhabitants  of  the  parish 
of  Milverton,  Somersetshire,  for  non-repair  of  certain  highways 
in  that  parish.  The  defendants  pleaded  Not  guilty.  On  the 
trial  at  the  Summer  Assizes  for  Somersetshire,  1885,  a  special 
verdict  was  agreed  to,  the  material  parts  of  which  were  as 
follows. 

The  parts  of  the  highway  mentioned  in  the  several  counts  of 

(1)  Repealed  by  the  Highways  Act,      ceedings  under  the  last- mentioned 
1835  (5  &  6  Will.  IV.  c.  50),  s.  1.      Act.— B.  C. 
But  the  decision  is  applicable  to  pro- 
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the  indictment  were  in  the  parish  of  Milverton,  and  were  oat  of  Rex 
repair.  The  several  parts  of  the  said  highway  were  called  Black-  the  Inhabi- 
grove's  Lane,  which  lane  was  part  of  a  common  highway  from  m^lvbrton. 
the  village  of  Oak  to  the  town  of  Milverton.  All  the  ways  men- 
tioned in  the  indictment  were  comprised  in  the  after-mentioned 
order.  One  portion  of  the  highway,  mentioned  in  the  first  and 
third  counts  of  the  indictment,  was  wholly  in  Milverton  ;  another 
portion,  mentioned  in  the  second  and  third  counts,  was,  as  to 
half  of  its  breadth,  in  the  parish  of  Milverton,  and,  as  to  the  . 
other  half  of  its  breadth,  in  the  parish  of  Oak,  in  Somersetshire. 
On  February  25th,  1818,  an  order  was  duly  made  under  the 
hands  and  seals  of  two  justices  of  the  county  of  Somerset,  who 
therein  stated  that,  at  a  Special  Sessions  holden  at  &c.,  in  the 
parish  of  Milverton,  '*  having  *upon  view  found,  and  it  appearing  [  •842  j 
to  "  them,  that  a  certain  public  highway  in  the  parish  of  Milver- 
ton, called  &c.,  (describing  it)  is  useless  and  unnecessary;  and 
also  that  a  certain  other  public  highway,  commonly  called 
Blackgrove's  Lane,  lying  between  &c.,  is  useless  and  unneces- 
sary, the  entirety  of  which  last-mentioned  highway  from  H. 
common  &c.  to  the  northern  corner  of  close  C.  &c.,  of  the 
length  &c.,  and  breadth  &c.,  is  situated  and  being  in  the  parish 
of  Milverton  aforesaid,  and  the  southern  side  of  the  said  highway 
to  the  middle  thereof,  from  the  said  northern  corner  of  close  C.  &c., 
to  the  north-eastern  corner  of  the  same  close,  of  the  length  &c., 
and  breadth  &c.,  is  situated  and  being  in  the  parish  of  Milverton 
aforesaid,  and  the  northern  side  thereof  to  the  middle  of  the 
same  highway,  from  the  said  northern  corner  &c.  to  the  said 
north-eastern  corner  &c.,  is  situated  and  being  in  the  parish  of 
Oak  in  the  same  county ;  and  also  that  a  certain  other  public 
highway,  &c.,  is  useless  and  unnecessary  (describing  another 
road,  which,  as  to  one  part  of  it,  was  in  Milverton,  and,  as  to 
another,  was  divided  like  the  preceding,  between  Milverton  and 
another  parish) ;  they  did  thereby  order  **  the  said  public  high- 
way hereinbefore  first  described  and  stated  to  be  useless  and 
unnecessary,  and  also  the  said  public  highway  hereinbefore 
secondly  described  and  stated  to  be  useless  and  unnecessary, 
except  so  much  and  such  part  thereof  as  is  in  the  said  parish 
of  Oak,  in  the  county  aforesaid,  and  Ukewise  the  said  public 
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Hex         highway  hereiYibefore  thirdly  described  and  stated  to  be  useless 

The  iNHABi-  and  unnecessary"  (with  a  like  exception),  "to  be  stopped  up,"  and 

MiLVBBTON    '^®  ^^^^  ^^^^  ^y  *^®  surveyors  of  Milverton  to  the  proprietors  of 

the  adjoining  lands,  if  willing  to  purchase  for  the  full  value  ;  if 

[  •843  ]       not,  to  some  *other  person  «&c.  for  the  full  value ;  reserving  to 

the  owners  and  occupiers  of  adjoining  lands  and  hereditaments 

free  passage  for  persons,  horses,  carriages,  &c.,  over  the  land 

and  soil  of  the  highways  ordered  to  be  stopped,  to  and  from  the 

same  lands  and  hereditaments,  according  to  their  ancient  usage 

thereof  respectively. 

The  verdict  went  on  to  state  that  the  three  highways  directed 
to  be  stopped  up  were  not  joined  to  or  connected  with  each  other 
and  did  not  lead  into  each  other,  but  were  altogether  distinct, 
and  at  considerable  distances  from  each  other  ;  that  Blackgrove's 
Lane  comprehends  as  well  the  parts  of  the  said  highway  in  the 
said  parish  of  Oak,  as  those  in  Milverton ;  that  such  portion  of 
the  said  highway  as  is  stated  in  the  order  to  be  in  the  parish  of 
Milverton  is  the  same  highway  as  is  mentioned  in  the  indict- 
ment ;  and  that  no  order  of  justices  has  been  made  for  stopping 
such  parts  of  Blackgrove's  Lane  as  are  stated  to  be  in  the  parish 
of  Oak;  that  the  said  highway  has  never  been  divided  and 
allotted  under  the  provisions  of  34  Geo.  III.  c.  64  (i) ;  that  the 
Special  Sessions  at  which  orders  are  made  for  stopping  up  roads 
in  Oak  are  held  at  Taunton,  and  not  at  Milverton,  and  the  parish 
of  Oak  is  not  within  the  division  for  which  those  justices  acted, 
who  signed  the  present  order ;  that  the  parts  of  the  said  high- 
way which  were  ordered  to  be  stopped  up  have  not  been  stopped 
up  in  fact,  and  that  the  three  several  highways  have  been  and 
are  in  the  same  state  as  before  the  order,  and  the  public  has 
passed  and  repassed  over  them  with  carriages  and  horses  with- 
out interruption  in  the  same  manner  as  before,  but  without  any 
permission  by  the  respective  owners  of  the  adjoining  lands  ;  that, 
[  '844  ]\  since  the  date  of  the  order,  *no  repairs  have  been  done  by  the 
inhabitants  of  Milverton  parish  upon  the  highways  so  ordered  to 
be  stopped  up  ;  that  the  land  and  soil  of  the  said  highways  have 
not  been  sold  according  to  the  directions,  and  subject   to  the 

(1)  For  the  more  effectually  repair-      this  kingdom  as  are  to  be  repaired  by 
ing  of  8uch  parts  of  the  highway  of      two  parishes." 
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reservations,  contained  in  the  said  order,  such  land  and   soil         Hex 
being  of  no  value  to  any  person,  as  they  could  not  be  inclosed  thk  Inhabi- 
in  consequence  of  the  said  reservations ;  that  notices  of  the  said    mIlverton. 
order  having  been  made  were  duly  affixed  and  published  &c. ; 
and  that  the  same  was  duly  confirmed  and  enrolled,  and  not 
appealed  against.     The  verdict  was  argued  this  Term  (i). 

Rtyiei'B^  for  the  Crown  : 

The  facts  stated  do  not  entitle  the  defendants  to  an  acquittal. 
First,  the  order  for  stopping,  which  they  rely  upon,  includes 
three  distinct  highways.     ♦     *     * 

Bnr,  contra.     *     *     *  [  849  ] 

Lord  Denman,  Ch.  J. :  [^52  ] 

This  case  is  very  clear,  upon  the  second  objection  to  the  order. 
Power  is  given  to  the  justices  to  stop  any  highway  which  they 
find  to  be  unnecessary.  Stopping  part  of  a  way  is  not  an 
exercise  of  that  power.  In  the  instance  last  put,  where  a  road 
runs  through  different  districts,  but  a  part  of  it  is  wholly  within 
one,  though  it  might  be  very  proper  that  the  magistrates  of 
the  districts  should  communicate  with  each  other,  and  concur 
in  the  order,  their  not  having  done  so  would  be  no  decisive 
objection.  But  where,  as  in  this  case,  an  entire  highway 
could  not  be  stopped  unless  two  sets  of  justices  concurred, 
and  there  is  no  such  concurrence,  the  statute  is  not  carried 
into  effect. 

PaTTESON,  J.  :  [  853  ] 

The  second  section  of  stat.  55  Geo.  IIL  c.  68,  is  sufficient  to 
decide  this  point.  The  justices  have  not  stopped  up  an  unneces- 
sary highway,  bridle-way,  or  footway,  as  they  are  there  empowered 
to  do,  but  they  have  narrowed  it.  No  such  power  is  given  to  them. 
If  the  difficulty  could  have  been  removed  by  four  justices  meeting 
and  making  orders  for  stopping  the  two  portions  of  the  roiul, 
well  and  good  ;  but  that  course  has  not  been  adopted.  If  tint 
could  not  be  done,  no  order  could  be  made. 

(1}  Xovember  19th  and  21st. 
R.n. — VOL.  XLiv.  39 
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Rex         Williams,  J. : 
t. 
The  Inhabi-       If  that  course  was  available,  it  would  have  been  well  that  the 

MiLVERToN.   justices  had  adopted  it ;  if  it  was  not,  the  case  is  not  provided 

for  by  the  Act. 

CoiiERIDCfE,  J.  : 

Before  the  Act,  55  Geo.  III.  c.  68,  this  power  of  stopping 
unnecessary  highways  could  not  have  been  exercised.  We  mast 
therefore  look  to  the  Act,  to  see  what  the  justices  can  do.  The 
difference  between  the  power  assumed  here,  and  that  given  by 
the  Act,  is  material.  The  inhabitants  of  a  district  might  be 
willing  that  the  whole  of  a  road  should  be  stopped,  but  not  half 
its  breadth.  Parties  charged  with  repairs  might  be  satisfied  to 
bear  the  burden  for  a  whole  road,  but  not  for  the  half.  Here, 
the  inhabitants  would  no  longer  have  an  entire  road,  but  would 
still  remain  liable  to  repairs.  I  should  think  that  this  was  a 
casus  omissus  in  the  statute.  As  to  the  course  which  has  been 
suggested,  it  might  not  be  possible  to  get  four  justices  to  meet 
for  the  purpose  :  but  it  is  not  necessary  to  go  into  that 
discussion. 

[  854  ]  Berc    afterwards    suggested    that    there   was    a    highway 

mentioned  in  the  order,  and  in  the  indictment,  to  which  the 

objection  now  decided  upon  did  not  apply.    The  Court  therefore 

took  time  to  consider  on  the  first  point. 

Cur.  adv.  vult. 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court: 

One  among  the  numerous  points  on  which  we  gave  judgment 
for  the  Crown,  being  applicable  to  one  only  of  the  roads  indicted, 
we  have  had  to  consider  the  other  of  them  which  was  argued 
before  us  on  both  sides. 

The  prosecutor  contended  that  the  order  for  stopping  up  the 
road  in  question  was  invalid,  because  it  stopped  up  also  two 
other  roads  perfectly  distinct  from  it:  and  we  are  of  opinion 
that  this  objection  must  prevail. 

The  power  of  stopping  roads  is  vested  in  the  justices  of  the 
peace  by  55  Geo.  III.  c.  68,  s.  2,  a  power  unknown   to.  the 
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common  law,  and  requiring  to  be  exercised  in  strict  conformity         Rex 
to  the  statute  which  creates  it.  The  inhabi- 

The  clause  enacts  that  it  shall  and  may  be  lawful  to  stop  ^u^vebton 
roads  by  such  ways  and  means  in  all  respects,  as  are  prescribed 
by  the  13  Geo.  III.  c.  78,  for  widening  or  diverting  highways. 
These  are  to  be  found  in  the  sixteenth  section,  and  in  numbers 
xvi.,  xvii.,  and  xviii.,  of  the  schedule  annexed  to  the  latter  Act ; 
and  the  form  of  the  order  for  stopping  up,  which  is  No.  xviii., 
clearly  contemplates  one  highway  only. 

There  is  a  marginal  note  to  this  form,  which  is  not  merely 
found  in  the  printed  Act,  but  in  the  Parliament  roll.  ''  If  there 
are  more  highways  than  one  to  be  stopped  up,  there  should  be 
a  separate  order  for  each."  These  words  are  a  part  of  the  Act 
of  Parliament,  and  *mu8t  receive  their  full  effect.  Even  if  they  [  •8'>5  ] 
were  of  less  weight,  the  language  of  55  Geo.  III.  c.  68,  constantly 
referring  to  one  order,  one  notice,  one  highway,  would  appear 
to  the  Court  sufficient  to  limit  the  operation  of  any  order  to 
a  single  road.  This  is  required  both  for  convenience  and  fair 
dealing:  it  is  also  the  proper  construction  of  a  statute  which 
creates  a  new  power,  and  expressly  defines  the  manner  in  which 
it  must  be  exercised. 

Such  was  the  view  taken  by  Lord  Kbnyon  in  Davison  v. 
(will  (1),  and  by  Lord  Tentbrden  in  Rex  v.  The  Justices  of 
Kent  (2),  to  which,  on  a  late  occasion,  we  felt  ourselves  bound 
to  adhere  (3). 

A  simple  rule  is  thus  laid  down  for  the  guidance  of  magistrates, 

and  the  protection  of  the  King's  subjects:  the  former  will  not  be 

perplexed  with  small  distinctions,  nor  the  latter  deprived  of  their 

rights  without  full  and  clear  notice. 

Judgment  fo)'  the  Crown. 

(1)  1  East,  64.  (3)  Rtxy.  The  Justtcea  of  Middlesex, 

(2)  10  B.  &  C.  477.  3  Ad.  &  El.  p.  626. 
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1S36.        LORD  BOLTON  r.  TOMLIN  and  Others,  Execitors 

Aov.  25.  ' 

—  OF  JOHN  TOMLIN. 

'■  ^^^  ■'         (o  Add.  &  Ellis,  856—864 ;  S.  C.  1  N.  &  P.  247  ;  2  H.  &  W.  369 ;  6  L.  J. 

(N.  S.)  K.  B.  45.) 

At  a  letting  of  lands,  the  terms  of  letting  were  read  from  a  print*»d 
paper,  and  a  party  present  agreed  to  take  certain  premises  from  r*jwiy 
Day  then  next,  when  the  lease  of  the  then  tenant  would  expire.  No 
writing  was  signed  by  the  parties  or  their  agents,  but  there  was  at  the 
foot  of  the  printed  paper  a  memorandum,  also  read  over  to  the  fiitui-e 
tenant,  stating  that  the  parties  had  agreed  to  let  and  to  take,  subject 
to  the  printed  terms,  the  name  of  the  farm  and  the  rent,  and  that  the 
letting  was  for  one  year  certain  from  Lady  Day,  and  so  from  year  to 
year,  till  notice  to  quit.  Some  of  the  terms  were  special,  having 
relation  to  husbandry.  The  new  tenant  entered  at  Ijidy  Day,  and 
paid  rent : 

Held  (assuming  the  first  transaction  not  to  have  been  a  demise),  that 
there  was  a  valid  demise  by  parol  under  stat.  29  Car.  II.  c.  3,  s.  2,  when 
the  tenant  entered  ;  that  a  demise  rendered  valid  by  that  section  might 
contain  the  same  special  stipulations  as  a  regular  lease ;  and  that,  ou  the 
trial  of  an  action  by  the  landlord  against  the  tenant  for  breach  of  them, 
the  paper  above  mentioned  might  be  referred  to,  to  refresh  the  memory 
of  a  witness  as  to  such  stipulations. 

Assumpsit,   on   a   farming  agreement,  and   for  rent.      Plea, 

among  others,  non  assumjysit.      The  defendants  were  executors 

of  the  lessee.     The  alleged  breaches  were  of  special  conditions 

as  to  husbandry.     On  the  trial  before  Parke,  B.  at  the  York 

Spring  Assizes,  1835,  the  following  evidence  was  given  to  shew 

a  letting  on  the  terms  insisted  upon.     The  plaintiff's  steward 

said  that,  when  any  one  applied  to  take  one  of  the  farms,  he 

put  into  the  party's  hands  a  set  of  printed  rules  ;  and,  if  he  were 

satisfied  with  the  conditions,  and  with  the  farm  and  rent,  the 

stew^ard  made  a  verbal  agreement  with  him ;  a  memorandum 

was  afterwards  added  at  the  foot  of  the  printed  rules,  containing 

the  rent,  quantity  of  land,  and  any  special  particulars;  and, 

this  having  been  read  over  in  the  presence  of  the  new  tenant 

and  a  witness,  the  steward  considered  the  terms  concluded  upon. 

The  plaintiff's  solicitor  stated  that,  in  the  present  instance,  the 

papers  of  rules  and  memorandums  were  produced  to  the  tenants 

at  a  meeting,  December,  1819,  and  the  memorandums  read  to 

each   tenant   respectively,    lor   the   purpose   of   receiving   their 

acknowledgment  of  holding  on  the  terms  stated.     The  testator's 

[  *8o7  ]       father  was  then  tenant  of  the  premibcs  in  question,  for  a  *teim 
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ending  on  Lady  Day,  1820.  John  Tomlin,  the  testator,  havmg 
agreed  with  the  steward  to  take  the  same  premises,  and  having 
had  the  printed  terms  read  over  to  him,  attended  the  above 
meeting,  where  the  rales  were  produced,  and  the  memorandum 
of  his  taking  read  to  him  by  the  plaintiff's  solicitor,  and  he  was 
asked  if  he  agreed  to  take  the  farm  on  those  terms  ;  to  which  he 
assented.  The  memorandum  stated  that  W.  S.  (the  steward), 
as  agent  of  Lord  Bolton,  agreed  to  let,  and  J.  T.  (the  testator) 
agreed  to  take,  &c.,  stating  the  farm,  the  rent  and  times  of 
payment,  and  that  the  term  was  for  one  year  certain,  and  so 
from  year  to  year,  until  due  notice  to  quit,  from  Lady  Day  next 
subject  to  the  printed  terms.  The  memorandum  purported  to 
be  "in  the  presence  of  me,  L.  T."  (the  plaintiff's  solicitor),  and 
was  signed  by  him,  but  not  by  either  of  the  parties  or  his  agent 
for  that  purpose.  The  testator  entered  at  Lady  Day,  1820,  and 
held  and  paid  rent  till  1821,  when  he  died,  and  his  executors, 
the  now  defendants,  succeeded  him.  They  paid  the  rent  down 
to  1833 ;  and  on  some  occasions  they  asked  to  have  deviations 
allowed  (it  was  not  stated  in  what  particulars)  from  the  terms  of 
the  holding.  The  paper  containing  the  memorandum  was  pro- 
duced at  the  trial,  stamped  with  a  lease  stamp  ;  but  its  reception 
as  evidence  was  objected  to,  the  defendants'  counsel  insisting 
that,  for  want  of  proper  signature,  it  was  not  admissible  as  a 
lease,  under  sect.  1  of  the  Statute  of  Frauds ;  nor,  for  the  same 
reason,  was  it  admissible  as  an  agreement  under  sect.  4,  since  the 
terms  were  not  to  be  performed  within  one  year  from  the  making 
of  such  agreement.  The  learned  Judge  allowed  the  document  to 
be  read,  being  of  opinion  that  it  was  only  a  quaUfication  of  a 
•demise,  which  demise  was  itself  valid  without  writing  under 
sect.  2  of  the  Statute  of  Frauds  (i).  He  gave  leave,  however, 
to  move  to  enter  a  nonsuit ;  and  the  plaintiff  had  a  verdict.  In 
the  next  Term,  a  rule  ?iisi  was  obtained  for  entering  a  nonsuit. 

Alexander  and  Joseph  Addison  shewed  cause  in  this  Term  (2)  : 

First,  the  evidence  shewed  a  demise  for  a  term  not  exceeding 

"  three  years  from  the  making  "  of  such  demise,  within  stat.  29 

(1)  As  to  the  use  made  of  the  docu-  (2)  November  21st.     Before  Loid 

ment,  see  the  judgment  of  the  Court,  Denman,  Ch.  J.,  Patteson,  Williams, 
p.  ()1H,  pt*«t.  and  (.'oleridge,  J  J. 


Lord 
Bolton 

t'. 
Tomlin. 


[  ♦858  ] 
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[  •869  ] 


Car.  II.  c.  3,  s.  2,  and  consequently  not  within  the  operation  of 
sect.  1,  which  enacts  that  leases  not  in  writing  and  signed  by 
the  parties  making  the  same,  or  their  agents,  shall  have  the 
effect  of  leases  at  will  only.  It  is  contended  that,  as  the  term 
here  was  not  to  commence  immediately,  there  was  no  actual 
demise  within  the  protection  of  sect.  2,  and  that  the  document 
produced  at  the  trial  must  be  considered  as  an  agreement  within 
sect.  4,  and  therefore  void,  because  not  signed  by  the  party  to 
be  charged.  But  Rylep  v.  Hickes  (i)  shews  that  the  exception  in 
sect.  2  is  not  confined  to  leases  which  commence  from  the  time 
of  making,  but  extends  to  others,  provided  the  term  granted 
by  them  does  not  exceed  three  years  from  the  making.  And 
Dampier,  J.  in  Inman  v.  Stamp  (2)  admitted  that  the  practice 
had  been  with  the  foregoing  *case,  though  he  himself  inclined 
to  the  opinion  that  sect.  2  was  confined  to  leases  executed 
by  possession.  In  a  lease  to  commence  at  a  future  period, 
an  iiiferesse  termini  passes,  and  the  lessee  is  tenant,  for  some 
purposes,  from  the  time  of  the  execution:  note  (I)  to  Took 
V.  Glascock  (3).  It  may  be  urged  that  the  grant  here  was  of 
a  reversion  merely,  and  therefore  ought  to  have  been  by  deed  ; 
but  in  4  Bac.  Abr.  847,  Leases  (N)  (4),  it  is  said  that,  *'  if 
one  makes  a  lease  to  A.  for  ten  years,  and  the  same  day  makes 
a  parol  lease  to  B.  for  ten  years  of  the  same  lands,  this  second 
lease  is  absolutely  void ;  '*  but  that,  "  if  such  second  lease  had 
been  made  for  twenty  years,  then  it  had  been  good  as  a  future 
intercsse  termitii  for  the  last  ten  years." 


(Coleridge,  J. 
immediately.) 


The  parol  lease  there  is  supposed  to  commence 


Bracegirdle  v.  Healdi^),  which  may  be  cited,  was  the  case  of 
a  contract  for  a  year's  service,  to  commence  at  the  end  of 
a  month.  The  present  contract  is  not  an  agreement  for  some- 
thing to  be  done  in  future,  but  the  conveyance  of  an  immediate 


(1)  Bull.  N.  P.  177 ;  S.  C.  1  Sti^a. 
651. 

(2)  2  Selw.  N.  P.  844  (9tli  ed.) ; 
S.  C.  18  R.  K.  740  (1  Stark.  12). 
See  Edge  y.  Strafford,  35  R.  R.  746 
(1  Cr.  &  J.  391;'  1  Tjt.  295),  cited 


2  Selw.  N.  P.  (as  above).  In  the 
present  argument  the  8th  edition  was 
referred  to. 

(3)  1  Wms.  Saund.  251. 

(4)  7th  ed. 

(5)  19  R.  R.  442  (1  B.  &  Aid.  722). 
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interest.      Nor  has  the  instrument  any  of  the  characters  of        Lord 
an  agreement.     The  memorandum  indorsed   upon   the  paper  '^^ 

of  terms  is  not  an  agreement  for  something  to  be  done  in  Tomlin. 
future,  nor  part  of  such  agreement ;  it  is  rather  to  be  considered 
as  a  note  of  the  bargain,  taken  by  a  third  person,  as  in  Rex  v. 
St.  Martin's,  Leicester  (i),  and  Rex  v.  Wrangle  (2),  by  way  of 
precaution,  but  not  forming  part  of  the  transaction,  nor  necessary 
to  render  it  valid.  Although  no  part  of  the  written  instrument 
may  have  operated  of  itself  as  a  demise,  still,  an  entry  and 
occupation  in  fact  being  *proved,  this  document  might  be  made  [  *8^  ] 
use  of,  under  the  circumstances,  to  shew  upon  what  terms  the 
parties  held.  The  tenants  had  recognized  the  terms,  and  had 
even,  in  one  instance,  asked  permission  to  deviate  from  them. 
It  was  for  the  defendants  to  shew  that  they  held,  not  upon  those 
terms,  but  on  other  and  independent  ones.  Where  a  demise  in 
writing  has  been  considered  void,  as  to  the  length  of  the  term, 
by  Qect.  1  of  the  Statute  of  Frauds,  the  Court  has  nevertheless 
held  that  distinct  stipulations  in  the  same  instrument  might 
be  looked  to  as  shewing  the  conditions  of  the  tenancy  in  other 
respects :  Doe  d.  Rig(je  v.  Bell  (3),  Ricliardson  v.  Oifford  (4). 

CrcHHwdl  and  Wiijhtman,  contra  : 

The  instrument  in  question  was  an  agreement  ''  not  to  be 
performed  within  the  space  of  one  year  from  the  making," 
within  stat.  29  Gar.  II.  c.  3,  s.  4,  and  therefore  void  for  want  of 
signature.  If  Rex  v.  St.  Martin's,  Leicester  (i)  and  Rex  v. 
Wrancfle  (2)  apply  here,  the  rule  must  be  absolute,  because  it  is 
clear  that  the  writings  under  discussion  there  could  not  have 
been  used  in  evidence,  but  the  instrument  in  the  present  case 
was  so  used.  This,  however,  was,  in  fact,  not  a  mere  note 
to  refresh  the  memory,  but,  as  its  language  imports,  an  agree- 
ment for  a  future  letting.  By  a  lease  to  commence  in  future, 
an  interesse  termini  is  granted,  but  not  a  present  estate  in  the 
land  :  if  it  were,  such  estate  would  merge,  if  the  grantee,  while 
entitled  to  it,  took  an  estate  for  life  in  the  same  premises ; 

(1)  2  Ad.  &  El.  210;  4  N.  &  M.  (3)  2  R.  R.  G42  (5  T.  R.  471). 
202.                                                                    (4)  40  R.  R.  253  (1  Ad.  &  El.  52). 

(2)  2  Ad.  &  El.  514 ;  4  N.  &  M.  375. 
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[  ♦862  ] 


but  the  contrary  was  decided  in  Doe  d.  Uau'Umjs  v.  Walker  (i). 
A  lease  for  not  more  than  three  *year8  from  the  making  may  be 
granted  without  writing,  though  to  commence  in  future,  and, 
when  so  granted,  will  be  sufficient,  if  it  be  not  sought  to  enforce 
by  it  any  terms  beyond  those  ordinary  ones  which  are  under- 
stood to  result  from  the  relation  of  landlord  and  tenant,  and  the 
custom  of  the  country.  But,  if  special  terms  are  to  l)e  added, 
that  must  be  by  express  agreement ;  and,  if  the  agreement  is 
one  which,  according  to  the  contemplation  of  the  parties  when 
making  it,  will  not  be  performed,  that  is  completely  performed 
{Boydell  v.  Drummond  (2)  ),  within  a  year,  there  must  be  a 
writing,  properly  signed,  within  sect.  4  of  the  Statute  of  Frauds. 
Now  a  demise,  as  in  this  case,  to  hold  for  one  year  certain,  and 
60  from  year  to  year  until  notice  to  quit,  is,  according  to  all  the 
authorities  (from  Say  v.  Smith  (3)  downwards),  a  demise  for  two 
years  certain;  and  the  terms  of  the  present  holding  are,  in 
many  instances,  special,  and  such  as  could  be  established  only 
by  express  agreement.  Bracegirdle  v.  Heald  (4),  therefore,  is 
an  applicable  authority ;  and  liyley  v.  Ilickes  (5),  supposing 
it  to  be  law,  which  was  questioned  in  In  man  v.  Stamp  (6), 
does  not  apply,  being  a  case  on  sect.  2  of  the  statute,  whereas 
the  present  case  falls  under  sect.  4.  Itt/ley  v.  Hickes  (5)  only 
shews  that  a  demise  for  less  than  three  years  may  be  made 
by  parol  upon  such  ordinary  terms  as  are  miderstood  without 
special  agreement.  To  hold  that  a  demise  containing  special 
terms  came  within  sect.  2,  would  let  in  all  the  frauds  which  the 
statute  was  intended  to  prevent.  The  conditions  here  are 
not  a  qualification  of  the  demise,  but  the  very  terms  of  *it; 
and  they  are  properly  the  subject  of  a  special  agreement  within 
sect.  4. 


(Patteson,  J. :  Your  argument  tends  to  shew  that,  on  a 
tenancy  from  year  to  year  created  without  writing,  there  could 
not  be  a  specific  rent  reserved,  but  that  the  demand  must  always 
be  on  a  quantum  meruit,) 

(1)  29  R.  R.  184  (5  B.  &  C.  111).  (o)  Bull.  N.  P.  177;  S,  C.  1  Stra. 

(2)  10  R.  R.  450  (II  East,  142).  6ol. 

(3)  Plowd.  27;3.  ((>)  2  8elw.  X.  P.  .s-14  (9th  e^l). 

(4)  19  R.  R.  442  (I  B.  &  Aid.  722). 


VOL.  xLiv.       1836.     K.  B.     5  AD.  &  EL.  862—863. 


617 


If  the  tenant  went  in  and  paid  rent  for  a  time,  the  rent  so  paid 

would  shew  what  ought  to  be  paid  subsequently.     A  difficulty 

like  that  now  suggested  might  have  been  raised  in  Bracegirdle  v. 

IIeal(1(i).     If  the  present  transaction  were  held  to  be  a  demise 

protected   by   sect.   2  of  stat.  29  Car.  II.  c.  3,  special  terms 

nnf(\it  always  be  annexed  to  the  letting  by  means  of  some  parol 

agreement,  supposed  to  have  taken  place  before  the   tenancy 

be^an. 

Ckv,  a(h\  r?//f. 


Lord 
Bolton 

V. 

TOMLIN. 


Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court 
as  follows : 

This  was  a  special  action  of  assumpsit  for  breach  of  the  terms 
of  a  parol  lease.  The  defendants  were  executors  of  the  lessee. 
The  facts  were  that,  in  the  month  of  December,  1819,  the 
testator's  father  was  tenant  of  the  premises  till  the  following 
Lady  Day.  The  plaintiff's  attorney,  in  the  month  of  December, 
1819,  proposed  to  let  the  plaintiff's  farms,  at  a  meeting,  and 
read  from  a  printed  paper  the  terms  of  letting.  The  testator 
was  present,  and  assented  to  those  terms,  agreeing  to  succeed 
his  father  at  Lady  Day;  but  no  writing  was  signed.  He  did 
then  enter,  and  continued  tenant  till  his  death  ;  since  which  the 
defendants,  his  executors,  have  occupied  and  paid  rent.  At  the 
foot  of  the  printed  paper  of  terms  *was  written  a  memorandum, 
not  signed  by  either  party,  but  by  a  clerk  of  the  plaintiff's 
agent.  This  memorandum  commenced  in  the  following  terms  : 
"  A.  B.,  as  agent  of  the  plaintiff,  agreed  to  let,  and  C.  D.  agreed 
to  take,"  &c.,  going  on  to  state  the  farm,  rent,  and  when  payable, 
— for  one  year  certain,  and  so  from  year  to  year  until  a  due 
notice  to  quit,  from  Lady  Day  next.  The  plaintiff  had  a  verdict, 
with  liberty  to  the  defendant  to  move  for  a  nonsuit. 

It  is  contended,  on  behalf  of  the  plaintiff,  that  the  testator 
became  tenant  at  all  events  on  his  entry  at  Lady  Day,  1820, 
if  not  before,  and  that  the  memorandum  might  properly  be 
adverted  to  for  the  purpose  of  shewing  the  terms  of  the  tenancy, 
although  not  to  shew  any  agreement  to  become  tenant.  On  the 
other  hand,  it  is  contended  that  this  was  an  agreement  not  to  be 


[  •863  ] 


(1)   19  K.  K.  442  (1  h.  vS:  Aid.  772). 


618 


1836.     K.  B.     5  AD.  &  EL.  863—864. 


;ILR. 


Lord 
Bolton 

V. 
TOMLTN. 


X  •864  ] 


performed  within  a  year,  and  bo  required  to  be  in  writing  by  the 
fourth  section  of  the  Statute  of  Frauds;  and  that,  although 
a  tenancy  from  year  to  year  may  have  been  created,  yet  that  the 
terms  of  it  could  be  only  such  as  result  by  law  from  the  mere 
relation  of  landlord  and  tenant,  there  being  no  writing  to  satisfy 
the  statute. 

Now,  assuming  that  what  passed  in  the  month  of  December 
did  not  amount  to  a  demise  (see  liinvan  v.  Stamp  (i),  Edge 
V.  Strafford  (2)),  and  that,  whilst  it  remained  an  executory 
agreement,  the  performance  of  it  could  not  be  enforced,  yet 
it  by  no  means  follows  that,  when  an  actual  demise  by  parol 
took  place,  and  which  was  valid  under  the  second  section  of 
the  statute,  and  a  tenancy  was  actually  created  by  entry  and 
payment  of  rent,  the  terms  of  that  tenancy  may  not  be  proved 
by  *parol.  Leases  not  exceeding  three  years  have  always  been 
considered  as  excepted  by  the  second  section  from  the  operation 
of  the  fourth ;  and  it  seems  absurd  to  say  that  a  parol  lease 
shall  be  good,  and  yet  that  it  t^annot  contain  any  special 
stipulations  or  agreements.  No  authority  is  or  can  be  cited, 
to  shew  that  it  may  not ;  on  the  contrary,  it  has  always  been 
assumed  that  a  parol  lease,  warranted  by  the  second  section, 
may  be  as  special  in  its  terms  as  a  written  one,  and  we  are 
of  opinion  that  the  law  is  so. 

But  it  is  contended  that,    in  this  view  of    the  case,   the 

memorandum  could  only  be  used  to  refresh  the  memory  of 

a  witness;    and  perhaps  in   strictness  that  may  be   so.     We 

cannot,  however,  find  that  it  was  used  substantially  in  any  other 

manner ;  certainly  it  was  not  treated  as  being  in  itself  a  binding 

instrument :  and  whether  in  fact  it  was  read  by  the  officer  of 

the  Court,  or  by  the  witness,  is  immaterial,  no  objection  on  that 

ground  having  been  taken  at  the  trial.     On  these  grounds  we  ai-e 

of  opinion  that  the  verdict  is  right,  and  that  this  rule  to  enter  a 

nonsuit  must  be  discharged. 

Rule  discharged. 


(1)  2  Selw.  N.  P.  844  (9tli  ed.);  (2)  35  R.  E.  746  (1  Cr.  &  J.  391 ; 

.S.  C.  18  R.  R.  740  (1  Stark.  12).  1  Tyr.  295). 
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(Error  from  the  King's  Bench.)  "       •' 

A.  M.  CAilPBELL,  Clerk,  J.  KELLY,  and  J. 
COCHRANE,  V.  MAUND  (1). 

(5  Adol.  &  EUw,  805-884  ;  1  N.  &  P.  358 ;  2  H.  &  W.  457 ;  6  L.  J.  (N.  S.) 

M.  C.  145.) 

The  right  to  demand  a  poll  is  by  law  incident  to  the  election  of  a  parish 
officer  by  a  show  of  hands. 

At  the  election  of  a  churchwarden  of  the  parish  of  Paddington,  in 
Middlesex  (subsequently  to  stat.  58  Qeo.  III.  c.  69),  the  show  of  hands 
was  in  favour  of  M.  A  poll  was  demanded  by  a  rate-payer  present,  who 
requii*ed  that  it  should  be  taken  according  to  stat.  58  Geo.  III.  c.  69,  s.  3 
(allowing  plurality  of  votes  to  individuals  in  respect  of  property),  to 
which  mode  an  inhabitant  present  objected.  The  poU  was  taken  by 
plurality  of  votes,  by  which  H.  and  G.  had  the  majority ;  they  also  had 
the  majority  at  the  poll,  reckoning  by  single  votes.  During  the  poll, 
several  parishioners  protested  against  the  mode  of  taking  it,  and  did  not 
vote.  B}'  stat.  58  Geo.  III.  c.  69,  s.  8,  nothing  in  that  Act  is  to  change 
or  affect  the  right  or  manner  of  voting  in  any  vestry  or  meeting  holden 
by  virtue  of  any  ancient  or  special  upage  or  custom.  By  stat.  5  Geo.  IV. 
c.  cxxvi.  the  vestrymen  of  the  parish  of  P.  are  to  be  elected  by  ballot, 
by  plurality  of  votes,  as  under  stat.  58  Geo.  III.  c.  69,  s.  3 ;  elections  of 
churchwardens  are  to  be  conducted  in  such  manner  as  hath  been  usual 
in  the  same  parish ;  and  overseers  are  to  be  nominated  by  the  vestry  as 
may  be  done  by  parishioners  in  vestry  in  other  cases.  Before  either  Act 
passed,  and  ever  since,  churchwardens  were  elected  in  P.  by  show  of 
hands,  no  poll  ever  having  been  demanded. 

1.  Held,  that  (assuming  stat.  58  Oreo.  III.  c.  69,  s.  3,  to  be  inapplicable 
to  the  parish  of  P.)  G.  and  H.  were  duly  elected,  the  irregularity  in  the 
form  of  demanding  the  poll  (if  any)  having  been  waived  by  the  poll  being 
in  fact  taken  without  objection  from  either  party  to  there  being  a  poll ; 
and  H.  and  G.  having  a  majority  on  the  poll  according  to  either  way  of 
reckoniDg  the  votes. 

2.  Also,  that  stat.  58  Geo.  III.  c.  69,  s.  3,  was  applicable  to  P. ;  for 
that  the  fact  of  no  poll  ever  having  been  demanded  did  not  show  that 
the  usage  r/e  facto  in  P.  excluded  a  poll,  and  the  elections  were,  at  the 
time  of  passing  stat.  5  Geo.  lY.  c.  cxxvi.,  subject  to  stat.  58  G^o.  III. 
c.  69,  s.  3,  in  the  event  of  a  poll  being  demanded. 

3.  A  poll  may  be  demanded  at  an  election  of  parish  officers,  after  the 
chairman  has  declared  the  result  of  a  show  of  hands. 

Error  from  the  Court  of  King's  Bench,  on  a  bill  of  exceptions. 
The  defendant  in  error  declared  in  trespass  against  the  plaintiffs 

(1)  Followed  in  JL  v.  Wimbledon  meetings  under  the  Local  Government 
Local  Board  (1882)  8  Q.  B.  D.  459,  Act,  1894  (56  &  57  Vict.  c.  73),  s.  2, 
•51  L.  J.  Q.  B.  219.    See,  as  to  parish      and  first  schedule  of  that  Act. — R  C 
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Campbell  in  error,  for  that  they,  on  4th  August,  1836,  with  force  &c., 
Maund.  assaulted  him,  he  then  being  one  of  the  churchwardens  of  the 
parish  of  Paddington,  in  the  county  of  Middlesex,  expelled  him 
from  the  vestry  room  of  the  parish,  and  hindered  and  prevented 
him  from  being  present  at  a  certain  general  meeting  of  the 
[  *8t»*»  J  vestry  of  *the  said  parish,  holden  at  such  vestry  room  on  that 
day,  pursuant  to  the  provisions  of  the  statute  in  such  case  d:c., 
and  at  which  meeting  he  the  plaintiff,  as  one  of  the  churchwardens 
of  the  said  parish,  was  legally  entitled  to  be  present ;  and  other 
wrongs  &c. 

Pleas,  1.  Not  guilty. 

2.  That  before  and  at  the  time  when  &c.,  to  wit  4th  August, 
1835,  a  certain  general  meeting  of  the  vestry  of  the  said  parish, 
convened  pursuant  to  the  provisions  of  the  statute  in  that  case 
&c.,  was  duly  assembled  and  holden  &c.,  in  the  vestry  room  in 
the  parish,  for  the  transaction  of  business  touching  the  care  and 
management  of  the  overseers  of  the  parish  ;  but  that,  just  before 
the  time  when  &c.,  and  whilst  the  vestry  was  duly  assembled  and 
sitting  in  the  vestry  room  on  parochial  business  as  aforesaid,  the 
plaintiff,  without  right  or  authority  so  to  do,  and  he  the  plaintiff 
not  being,  before  or  at  the  said  time  when  &c.,  one  of  the  church- 
wardens of  the  said  parish,  as  in  the  declaration  mentioned,  nor 
a  vestryman  of  the  said  parish,  unlawfully  intruded  himself, 
entered  and  came,  into  the  said  vestry  room,  and  then  and  there 
made  a  noise,  &c.,  and  remained  therein  making  such  noise, 
without  the  leave  or  licence,  and  against  the  will  of  the  said 
vestry  so  assembled  as  aforesaid,  and  thereby  greatly  disturbed 
the  said  vestry  so  assembled;  and  thereupon  the  said  A.  M. 
Campbell,  then  being  the  minister  and  perpetual  curate  and  one 
of  the  vestrymen  of  the  said  parish,  and  the  said  J.  Hill,  then 
being  one  of  the  churchwardens  and  vestrymen  of  the  said 
parish,  and  the  said  J.  Cochrane,  being  one  of  the  beadles  and 
constables  of  and  for  the  said  parish,  then  and  there  requested 
the  plaintiff  to  cease  from  making  such  noise  and  disturbance, 
[  ♦8r>7  ]  and  to  go  and  *depart  &c.,  which  he  then  and  there  wholly 
refused  to  do,  and  then  unlawfully  continued  such  interruption, 
&e.,  whereupon  the  said  A.  M.  Campbell,  being  such  minister  ifcc, 
and  the  said  J.  Hill,  being  such  churchwarden  &c.,  and  the  said 
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J.  Cochrane,  being  such  beadle  &c.,  and  as  the  servant  of  the     Campbell 
said  A.  M.  Campbell  and  J.  Hill,  and  by  their  command,  at  the       maund. 
said  time  when  &c.,  did  gently  lay  their  hands  &c.,  in  order  to 
remove,  and  did  then  remove,  the  plaintiflf,  &c.,  as  it  was  lawful 
»fec.     Replication,  <h*  injuruh     Similiter, 

The  bill  of  exceptions  stated  as  follows.  The  issues  were 
tried  before  Lord  Denman,  Ch.  J.,  at  the  Middlesex  sittings  after 
Michaelmas  Term,  1835.  Upon  the  trial,  the  plaintiff's  counsel 
gave  in  evidence  that  the  plaintiff,  on  4th  August,  1835,  was 
forcibly  turned  out  of  the  vestry-room  of  the  parish  of  Pad- 
dington,  where  a  general  meeting  of  the  parish,  duly  convened, 
was  then  assembled  and  holden  by  order  of  the  defendants,  the 
plaintiff  claiming  to  be  there  present  as  having  been  duly  elected 
churchwarden  of  the  parish  on  the  21st  of  April,  being  the  Easter 
Tuesday  preceding.  The  defendant  John  Hill  also  claimed  to 
have  been  duly  elected  churchwarden,  and  was  a  vestryman  of 
the  parish.  The  defendant  A.  M.  Campbell  was  minister  and 
perpetual  curate,  and  one  of  the  vestrymen  of  the  parish,  and 
chairman  of  the  meeting.  The  defendant  James  Cochrane  was 
one  of  the  beadles  and  constables  of  the  parish,  and  acted,  in 
turning  the  plaintiff  out  of  the  room,  in  obedience  to  the  direc- 
tions of  the  other  two  defendants.  The  plaintiff  gave  further  in 
evidence  an  Act,  5  Geo.  IV.  c.  cxxvi.  (i)  *(the  bill  here  referred  to  [  *^^^  J 
ss.  3  and  10  of  that  Act) .  The  mode  of  electing  churchwardens 
in  the  parish,  both  long  before  and  after  the  passing  the  Act  of 

(1)  Stat,  o  Geo.  IV.  c.  cxxvi.  (local  election  of  future  vestrymen,  as  in 

and  iKjrsonal  public)  is  "for  better  the  original  election, 

governing  and  regulating  the  parish  Sect.  10  enacts,  that  the  election 

of  Paddington,"  &c.  of  churchwardens  **  shall  take  place 

Sect.  3  enacts,  that  vestiymen  (with  on  Ejister  Tuesday,  and  be  conducted 

the  exception    of    cei-taiu   ex  officio  from  year  to  year  in  such  manner 

vestrymen,   including    the    minister  as    hath  been    usual   in    the   same 

and  churchwardens,  by  sect.  6,  and  pai-ish." 

of  others  nominated   by   particular  Sect.  25  enacts,  that  the  vestrymen 

parties)   shall  be  chosen  by  ballot,  shall  *' nominate  the  overseers  of  the 

by  the    inhabitants    and    occupiers  poor  for  the  said  parish  of  Paddington, 

qualified  as  thereinafter  mentioned ;  in  such  manner  as  the  inhabitants  of 

each  of  whom  is  to  be  entitled  to  the  ])arishes  in  vestry  assembled  are  in 

same  number  of  votes  as  under  stat.  other  cases  empowered  to  nominates 

•)8  Geo.  Ilf.  c.  69,  s.  3.  them,"  with  a  proviso  as  to  the  time. 

Sects.   8   and    9   provide    for  t^e 
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Campbell  58  Geo.  III.  c.  69  (i),  and  long  before,  and  at,  and  after  the 
Maund.  passing  of  the  Act  of  5  Geo.  IV.  c.  cxxvi.,  had  been  and  was  by 
show  of  hands,  no  poll  ever  having  been  demanded.  On  the 
Easter  Tuesday,  1885,  the  plaintiff  below,  Maund,  and  one 
Hobbs  were  proposed  as  churchwardens,  as  were  also  one 
Goodhind  and  the  defendant  below.  Hill.  The  majority  of 
the  electors  present  at  the  said  meeting,  on  a  show  of  hands, 
was  in  favour  of  the  plaintiff  below  and  Hobbs,  and  was  so 
declared  to  be  by  the  chairman ;  whereupon  a  rate-payer 
[  *86fi  ]  present  demanded  *a  poll,  and  required  that  the  poll  should 
be  taken  pursuant  to  stat.  58  Geo.  III.  c.  69.  This  mode  of 
taking  the  poll,  giving  a  plurality  of  votes  to  one  person 
according  to  the  amount  of  his  rateable  property  in  the 
parish,  was  objected  to  by  an  inhabitant  present,  who  insisted 
that  only  one  single  vote  should  be  allowed  to  each  person. 
On  the  poll  being  so  demanded,  the  chairman  immediately 
granted  a  poll  as  demanded,  in  pursuance  of  the  following 
notice,  which  had  been  previously  circulated  in  the  parish. 

"  Paddington,  Middlesex,  16th  April,  1886. 
''If  a  poll  should  be  demanded  for  the  election  of  church- 
wardens on  Tuesday  next,  it  will  be  opened  at  the  National 
School-Boom,  Harrow  Boad,  immediately  after  the  meeting  of 
the  inhabitants  and  occupiers,  and  will  continue  open  for  the 
convenience  of  the  rate-payers  until  six  o*clock  on  Tuesday 
evening,   and    likewise    from    eight    to    six    on    the   following 

day,  &c. 

"  A.  M.  Campbell,  Minister. 

"  Thomas  France,  |  ^, 

,,  T         ^  :  Church  wardens. 

"John  Goodhind,' 

(I)  Stat.   dS  Geo.   III.   c.   69,   ie         Sect.  8  enacts,  that  nothing  in  the 

**For  the  regulation  of  parish  ves-  Act  shall   "extend  to  take  away, 

tries/'  extending  (ss.  9  and  10)  to  all  lessen,  prejudice  or  affect  the  power>« 

parishes  not  in  the  city  of  London  of  any  vestry  or  meeting  holdeu  in 

or  in  Southwark.  any  parish,  township  or  place,   by 

Sect.  3  enacts,  that  every  rated  virtue  of  any  special  Act  or  Act». 

inhabitant  shall,  in  the  vestry,  have  of  any  ancient  and  special  usage  or 

a  number  of  votes  in  the  projxjrtion  custom,  or  tu  change  or  affect  the 

there    assigned   to    the    amount  of  right  or  manner  of  voting  in  uny 

property  in  which  ho  is  assessed.  vo^ti-y  or  meeting  so  hold^n." 
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The  chairman  withdrew,  for  the  purpose  of  taking  such  poll,  Campbell 
into  the  school-room,  being  at  a  small  distance  from  the  vestry-  maund. 
room,  and  within  the  parish,  and  more  convenient  for  taking  the 
poll.  The  poll  was  then  and  there  taken  according  to  the  plurality 
of  votes ;  and,  upon  the  result  of  that  poll,  the  defendant  below, 
Hill,  and  Goodhind  were  declared  duly  elected,  not  only  by  a 
majority  of  votes  as  respecting  property,  but  also  by  the  plurality 
of  single  votes.  The  poll  was  kept  open  for  two  days ;  and  all 
rate-payers  within  the  parish,  who  had  paid  their  taxes,  were 
allowed  to  vote,  whether  they  *had  been  present  or  not  when  the  [  *870  ] 
candidates  were  proposed,  and  the  show  of  hands  taken.  During 
the  taking  of  such  poll,  several  of  the  parishioners  protested 
against  the  mode  in  which  such  poll  was  4;aken ;  and,  acting 
upon  such  protest,  did  not  vote.  All  the  four  candidates  were 
afterwards  sworn  in  by  the  surrogate :  and  the  plaintiff  below, 
having  come  to  the  vestry-room  on  the  4th  of  August,  claiming 
to  be  legally  elected  churchwarden  by  a  majority  on  the  show  of 
hands,  but  not  being  a  vestryman  of  the  parish,  came  to  the  said 
meeting,  and  insisted  on  his  right  to  attend  the  same  as  church- 
warden, against  the  will  of  the  said  vestry.  Whereupon,  having 
been  previously  requested  to  withdraw  by  the  defendants  below, 
and  refusing  to  do  so,  but  continuing  as  aforesaid,  he  was  turned 
out  by  the  defendant  below,  Cochrane,  the  beadle,  under  the 
directions  of  the  defendants  below,  Campbell  and  Hill,  with 
instructions  to  use  no  unnecessary  violence.  The  counsel  for 
the  defendants  below  insisted  on  their  behalf  that  the  said 
several  matters,  so  produced  and  given  in  evidence,  were 
sufficient  to  entitle  the  said  defendants  to  an  acquittal  on 
both  the  issues,  that  the  poll  was  duly  taken  under  stat.  58 
Geo.  III.  c.  69,  that  Hill  was  duly  elected  churchwarden, 
and  that  the  plaintiff  below  was  not  duly  elected  church- 
warden, and  that  the  defendants  below  were  justified,  on  the 
day  when  &c.,  in  turning  him  out  of  the  vestry-room,  for 
the  cause  aforesaid;  but  the  counsel  for  the  plaintiff  below 
insisted  to  the  contrary:  and  the  Chief  Justice  did  then  and 
there  declare  and  deliver  his  opinion  in  point  of  law  to  the 
jur}',  that,  upon  the  evidence  aforesaid,  if  believed,  the  said 
James  Maund  was  duly  elected  churchwarden;  that  the  10th 
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Campbell  Bection  of  the  *local  Act  5  Geo.  IV.  c.  cxxvi.  took  the  parish 
Matod.  of  Paddington  out  of  the  operation  of  stat.  58  Geo.  III.  c.  69, 
[  *87i  ]  as  to  the  election  of  churchwardens  by  a  plurality  of  votes  in 
a  single  person  by  reason  of  rateable  property  in  the  parish  : 
and  that,  a  poll  being  demanded  according  to  the  provision  of 
that  statute,  under  the  circumstances  above  stated,  the  chairman 
was  not  justified  in  holding  it  at  all,  and  therefore  the  election 
must  be  determined  by  the  show  of  hands,  the  majority  of  single 
votes  upon  the  show  of  hands  being  allowed  to  be  in  favour  of 
the  plaintiff's  election:  and,  with  that  direction,  the  Chief 
Justice  left  the  same  to  the  jury.  Whereupon  the  counsel  for 
the  defendants  below  excepted  &c.  The  bill  stated  that  a  verdict 
was  found  for  the  plaintiff  below. 

Joinder  in  error. 

The  case  was  argued  on  Tuesday,  November  1st,  1836,  before 
Tindal,  Ch.  J.,  Lord  Abinger,  C.  B.,  Park,  J.,  Bolland,  Alderson, 
and  Gurney,  Barons. 

Su'  F.  Pollock,  for  the  plaintiffs  in  error : 

First,  it  was  proper,  under  the  circumstances,  that  a  i>oll 
should  be  taken.  Hir  William  Scott,  in  Anthony  v.  Srtyar  d"^, 
said,  as  to  the  election  of  a  churchwarden,  "  Where  a  ix)ll  is 
demanded,  the  election  commences  with  it,  as  being  the  regular 
mode  of  popular  elections ;  the  show  of  hands  being  only  a  rude 
and  imperfect  declaration  of  the  sentiments  of  the  electors.  It 
often  happens  that,  on  a  show  of  hands,  the  person  has  a 
majority,  who  on  a  poll  is  lost  in  a  minority  ;  and  if  parties 
could  afterwards  recur  to  the  show  of  hands,  there  would  be  no 
[  *872  ]  certainty  or  *regularity  in  elections.  I  am  of  opinion  therefore, 
that  when  a  poll  is  demanded  it  is  an  abandonment  of  what  has 
been  done  before ;  and  that  every  thing  anterior  is  not  of  the 
substance  of  the  election,  nor  to  be  so  received."  Here  the  poll 
was  demanded ;  the  supposed  election  by  show  of  hands  is  there- 
fore a  nullity.  It  will,  however,  be  contended  that,  either  by 
sect.  8  of  Sturges  Bourne's  Act,  stat.  58  Geo.  Ill,  c.  69,  or  under 
sect.  10  of  5  Geo.  IV.  c.  cxxvi.,  or  at  common  law,  the  ancient 
custom  of  taking  by  show  of  hands,  in  this  parish,  is  to  be 

(1)  1  IIu^^  Ca.  C(»iis.  rouit,  13. 
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adhered  to;  and,  therefore,  that  the  poll  was  not  properly  Campbell 
demanded,  inasmuch  as  the  demand  was  that  a  poll  should  maund. 
be  taken  pursuant  to  stat.  58  Geo.  III.  c.  69,  which,  it  will  be 
argued,  is  inapplicable  to  the  parish  of  Paddington.  Now,  sup- 
posing it,  for  argument's  sake,  to  be  inapplicable,  the  demand 
was  nevertheless  good,  because  the  presiding  officer  was  not 
prevented,  by  the  terms  of  the  demand,  from  holding  it  according 
to  the  legal  method,  whatever  that  was.  This  disposes  of  the 
case,  independently  of  the  question  to  be  next  discussed ; 
because,  if  the  poll  was  rightly  demanded,  then,  inasmuch  as 
Maund,  at  the  poll,  was  in  a  minority,  reckoning  either  by 
gross  numbers,  or  by  votes  taken  according  to  property  under 
stat.  58  Geo.  III.  c.  69,  he  was  not  duly  elected. 

But,  secondly,  the  proper  method  of  taking  the  poll  \vas  under 
stat.  58  Geo.  III.  c.  69,  s.  3.  That  applies  to  all  parish  vestries, 
except  in  London  and  Southwark.  It  is  true  that  sect.  8  makes 
an  exception  in  the  case  ''of  any  ancient  and  special  usage  or 
custom."  No  such  custom,  however,  is  in  evidence  here.  There 
is  simply  an  absence  of  any  demand  of  a  poll ;  that  is  very 
different  from  a  custom  not  to  elect  by  poll,  though  demanded. 
A  *similar  answer  applies  to  the  argument  which  will  be  [  *873  ] 
suggested  from  sect.  10  of  stat.  5  Geo.  IV.  c.  cxxvi.  The 
usual  manner  of  electing,  since  stat.  58  Geo.  III.  c.  69,  must 
be  understood  to  have  been  under  the  last  named  statute ;  for, 
although  that  statute  had  not  actually  been  called  into  operation, 
inasmuch  as  no  poll  had  been  demanded,  yet  (in  default  of  special 
custom,  which  has  not  been  proved  here)  the  poll,  if  taken,  was 
liable  to  the  statute;  and  therefore  stat.  5  Geo.  IV.  c.  cxxvi. 
found  the  parish  subject  to  stat.  58  Geo.  III.  c.  69,  and  this 
latter  Act  is  not  repealed  by  sect.  10  of  stat.  5  Geo.  IV.  c.  cxxvi. 
The  election  of  vestrymen  is,  by  sect.  3  of  the  local  Act, 
expressly  directed  to  be  made  according  to  the  provisions  of 
stat.  58  Geo.  III.  c.  69,  except  that  it  is  to  be  by  ballot.  And 
the  object  of  sect.  10  of  the  local  Act  was  merely  to  prevent  the 
election  of  churchwardens  from  being  subject  to  the  changes 
which  the  Act  introduced  as  to  vestrymen.  The  fact  that  stat. 
58  Geo.  III.  c.  69,  had  never  been  called  into  operation  cannot 
affect  the  question. 
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Campbell         Although  the  plaintiffs  in  error  contend  that  the}'  are  entitled 

Maund.      to  succeed,  even  if  Rtat.  58  Geo.  III.  c.  69,  do  not  apply  to  the 

parish  of  Paddington,  it  is  the  wish  of  both  parties  to  obtain  the 

judgment  of  the  Court  on  the  question  whether  it  does  so  apply. 

Sir  J.  Campbell,  Attorney-General,  contra  : 

The  question  is  reduced  to  that  of  the  applicabilitj^  of  stat. 
58  Geo.  III.  c.  69.  For,  supposing  that  statute  to  be  inapplicable, 
the  only  question,  upon  the  show  of  hands  being  taken,  was, 
whether  it  was  in  favour  of  Maund.  Any  person,  who  disputed 
that,  might  call  for  a  poll  to  put  an  end  to  the  doubt ;  that  is  all 
[  *974  ]  which  can  be  inferred  from  *  Anthony  v.  Segar{i) ;  but  the  poll 
could  be  called  for  on  that  ground  only.  Here  no  such  poll  was 
demanded.  In  effect,  the  party  making  the  demand  did  not 
dispute  that  the  show  of  hands  was  in  Maund*8  favour,  nor 
require  that  question  to  be  tried  by  the  poll ;  but  he  insisted  on 
applying  stat.  58  Geo.  III.  c.  69. 

(Lord  Abinger,  C.  B.  :  Do  you  say  that  a  person  not  present 
at  the  show  of  hands  could  not  afterwards  vote  on  a  poll  being 
granted  ?) 

In  strictness  he  could  not.  The  common  law  assumption  seems 
to  be,  that  all  who  have  a  right  to  vote  are  present  when  the 
show  of  hands  is  taken.  A  poll  in  many  cases,  as  for  instance 
on  the  question  who  is  to  be  chairman  (if  indeed  it  can  be  taken 
at  all  on  such  a  question),  must  be  confined  to  parties  present 
at  the  time  when  the  question  arises :  and  the  law  must  be  the 
same  as  to  other  questions. 

(Lord  Abinger,  C.  B.  :  But  there  must  often  be  a  poll  lasting 
for  more  days  than  one,  as  in  the  case  of  an  election  of  a  member 
of  the  House  of  Commons.) 

That  is  the  case  of  a  county  court,  which  the  sheriff  has  a 
common  law  power  to  adjourn.  In  Prideaux  on  Churchwardens, 
p.  46  (ed.  10,  by  Tyrwhitt),  it  is  said  that,  at  a  vestry  meeting, 
''  the  present  include  the  absent,  and  the  major  part  of  the  present 

(1)  1  Hag.  Ca.  Cons.  Court,  13. 
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include  all  the  rest.     For  those  who  absent  themselves  after     Campbkll 
such  public  notice  given  do  it  voluntarily,  and  therefore  do  thereby      maund. 
devolve  their  votes  upon  those  who  are  present,  and  every  act  of 
the  major  part  of  the  present  in  all  such  meetings  is,  in  con- 
sti-uction  of  law,  the  act  of  the  whole  parish  "(i).     Prideaux's 
book  was  stated  to  be  one  of  authority  in  the  Ecclesiastical 
Courts,  by  Sir  John  Nicholl,  in  Wilson  v.  M^Math  (2).     In  *Rex       I  *^75  ] 
V.  The  Archdeacon  of  Chester  (3)  the  churchwardens  gave  notice 
of  their  intention  to  adjourn,  if  a  poll  should  be  demanded,  in 
the  original  notice  of  meeting :  and  Lord  Denman,  Ch.  J.  said, 
'*  Those  who  summon  a  meeting  of  this  kind  must  necessarily 
lay  down  some  order  for  the  proceedings."     But  that  does  not 
show  that  parties  who  have  once,  by  meeting,  the  entire  cogni- 
zance of  a  question  submitted  to  them,  are  to  be  afterwards 
interfered  with  by  others  who  were  not  at  the  meeting. 

(Lord  Abinger,  C.  B.  :  The  practice  is  against  your  position.) 

The  practice,  if  otherwise,  is  legal  only  when  it  takes  place  under 
Act  of  Parliament,  or  special  custom.  The  presumption  must  be 
in  favour  of  the  common  law  practice.  Here  it  appears  that  the 
majority  of  electors  present  were  for  Maund.  Even  if  the 
common  law  admitted  parties  who  were  absent  on  the  show  of 
hands  to  vote  at  a  poll,  the  special  usage  here  would  overrule 
that ;  and  the  enactment  in  sect.  10  of  5  Geo.  IV.  c.  cxxvi.  was 
perhaps  introduced  for  the  very  purpose  of  protecting  the  usage 
in  that  respect. 

(Alderson,  B.  :  The  contest  here  was  between  two  and  two,  on 
the  show  of  hands ;  that  is  not  a  good  election,  according  to  Rex 
v.  Player  {4).) 

That  may  be  correct,  as  to  corporators ;  but  the  usual  method  of 
electing  churchwardens  is  as  here.  It  is,  however,  enough,  in 
this  case,  that  the  custom  in  the  particular  parish  has  been 
followed. 

Then,  as  to  the  question  whether  stat.  58  Geo.   III.  c.  69, 

(1)  And  see  l^ideaux  on  Church-  (3)  1  Ad.  &  El.  342. 

wardens,  p.  70.  (4)  21  R.  B.  459  (2  13.  &  Aid.  707). 

(2)  3B.  &  All.  248.  ji.  {l,\ 
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Campbell    be  applicable  to  the  parish  of  Paddington.      Sect.  10  of  stat. 

MaJnd.      5  Geo.  IV.  c.  cxxvi.  provides  in  express  terms  for  preserving  the 

custom,  or  kx  loci.    According  to  the  argument  on  the  other  side, 

[  *S7(i  ]      this  section  would  have  been  *totally  unnecessary :    for   it  is 

contended  that  it  left  the  elections  to  the  existing  law. 

(Lord  Abikger,  C.  B.  :  The  object  might  be  to  prevent  the 
churchwardens  from  being  elected  by  the  select  vestry,  as 
substitute  for  a  general  vestry. 

Sir  F.  Pollock :   By  sect.  25  the  overseers  are  to  be  chosen 
by  the  select  vestry.) 

That  shows  conclusively  that,  independently  of  express  enact- 
ment, the  churchwardens  would  have  been  elected  according  to 
the  law  prevailing  before  the  statute.  The  object  of  sect.  10  i8, 
therefore,  to  provide,  not  merely  for  maintainmg  the  law  as  it 
stood  before  the  Act,  which  was  unnecessary,  but  for  maintaining 
the  method  of  election  de  facto,  whether  strictly  legal  or  not. 
This  is  the  construction  which  has  been  put  on  similar  clauses, 
as  in  Rex  v.  Birch  (i),  The  Duke  of  Bedford  v.  Enimett(2), 
Rex  V.  The  Churchwardens  of  St  James,  Westminster  (3).  It  is 
argued  that  the  custom  of  voting  by  single  votes  is  not  shown 
here,  inasmuch  as  the  plurality  could  take  place  only  where  a 
poll  was  taken,  and  a  poll  could  be  taken  only  where  there  was 
a  demand,  and  the  evidence  merely  negatives  the  demand.  But, 
according  to  this  course  of  argument,  the  evidence  in  support  of 
the  custom  would  be  considered  weaker,  the  more  prevalent  and 
notorious  the  custom  was.  That  a  poll  was  never  demanded 
shows  the  strongest  conceivable  case  of  its  not  being  usual. 

Sir  F.  PoUock,  in  reply : 

The  objection  to  the  putting  up  two  names  at  once  is,  of  itself, 

fatal  to  the  defendant  in  error*      It  is  said  that  parties  not 

present  at  the  show  of  hands  ought  not  to  be  let  in  by  the  poll ; 

[  •877  ]       *if  so,  the  practice  throughout  the  country  is  illegal.    Besides, 

as  there  was  here  a  notice  of  the  intention  to  grant  a  poll,  there 

was  the  less  necessity  for  all  the  electors  to  attend.    In  Rex  v. 

(1)  4  T.  B.  608.  (3)  5  Ad.  &  El.  391. 

^•2)  3  B.  &  Aid.  366. 
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The  Arcluhacon  of  Chester  (l)  the  party  which  had  the  minority     Campbell 

on  the  poll  had  the  majority  on  the  show  of  hands  as  here  :  yet      maund. 

the  result  of  the  poll  was  held  to  be  the  true  election.     The 

doctrine  laid  down  in  Prideaux  may  be  correct ;  those  present 

may  bind  those  absent :  but  the  question  still  remains,  whether 

it  is  not  the  parties  present  at  the  poll  that  bind  the  parish. 

The  cases  cited,  to  show  that  sect.  10  of  stat.  5  Geo.  IV.  c.  cxxvi. 

refers  to  the  usage  de  facto,  show  merely  that,  where  a  particular 

practice  is  expressly  referred  to  as  the  exemplar,  that  must  be 

followed :  here  there  is  nothing  analogous  to  such  a  provision, 

but  only  a  clause  leaving  matters  as  they  stood  before.     It  is 

said  that,  on  this  construction,  sect.  10  would  be  unnecessary : 

but  many  other  objects  might  be  suggested  for  it ;  for  instance, 

it  might  be  meant  to  defeat  the  canonical  right  of  the  minister 

to  elect  a  churchwarden  (2).    But  here  there  is  no  custom  de  facto 

against  the  plaintiffs  in  error :   the  custom  is  of  election  by  a 

show  of  hands  :  to  such  a  custom  it  is  incidental  that  a  poll,  if 

demanded,  should  be  granted.     The  fact  that  the  incident  is  not 

recollected  to  have  taken  place,  because  never  wanted,  does  not 

destroy  the  incident. 

Cur.  adv.  rult. 

TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court.    After 
having  stated  the  pleadings,  his  Lordship  proceeded  as  follows : 

The  enquiry  at  the  trial  was  reduced  to  this  single  question,        [  878  ] 
whether   Maund,   the    plaintiff   below,   had  been   duly  elected 
churchwarden  or  not.      The  learned  Lord  Chief  Justice  told 
the  jury  that  [His  Lordship  here  read  the  bill,  so  far  as  related 
to  the  ruling  of  the  Lord  Chief  Justice,  as  ante,  p.  628]. 

To  this  direction  the  defendant  below  excepted  in  point  of  law. 

The  bill  of  exceptions  raises  two  points,  each  of  which  has  been 
argued  before  us,  viz.,  first,  whether  the  election,  which  took 
place  at  a  poll  demanded  and  granted  under  the  circumstances 
stated  in  the  bill  of  exceptions,  was  a  legal  and  valid  election  ? 
and,  secondly,  whether  the  provisions  of  stat.  68  Geo.  III.  c.  69, 
apply  to  and  govern  the  parish  of  Paddington  ? 

(1)  1  Ad.  &  El.  342.  Directions  to  Churcbwardens,  pp.  54, 

{'!)  As  to   which,  see  Prideaux's      o5,  and  notes,  ed.  10. 
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Campbell        And,  upon  the  first  question,  we  are  all  of  opinion  that  the 
:y[AuxD.      election,  which  took  place  at  the  poll  demanded  and  granted  in 
the  manner  and  under   the  circumstances  stated,  was  a  legal 
and  valid  election. 

We  agree  to  the  proposition  contended  for  on  the  part  of  the 
defendant  in  error,  that,  whatever  was  the  particular  mode  of 
'  electing  churchwardens  for  the  parish  of  Paddington  at  the  time 
of  passing  the  local  Act,  the  same  mode  is  still  preserved  and 
remains  unaltered  in  the  parish,  by  virtue  of  the  10th  section  of 
that  Act.  For  the  provision  in  that  section,  that  elections  of 
churchwardens  "shall  take  place  on  Easter  Tuesday,  and  be 
conducted  from  year  to  year  in  such  manner  as  hath  been  usual 
in  the  same  parish,"  appears  to  us  to  intend  the  usual  and  cus- 
tomary mode  of  election  de  facto  observed  there,  whatever  it 
might  be,  and  without  any  reference  to  its  origin  or  conformity 
with  the  general  law. 
[  879  ]  But  we  are,  at  the  same  time,  of  opinion  that  the  mode  of 

electing  churchwardens  in  the  parish  of  Paddington  set  out 
in  the  bill  of  exceptions  is  not  inconsistent  with,  nor  does  it  by 
any  means  exclude,  the  right  of  the  parishioners  o(  Paddington 
to  have  recourse  to  a  poll  in  the  election  of  churchwardens  for 
that  parish. 

All  that  is  stated  to  have  been  proved  to  the  jury  is,  that  the 
mode  of  electing  churchwardens  in  the  parish  of  Paddington 
had  been  by  a  show  of  hands,  no  poll  ever  having  been 
demanded.  There  is  no  evidence  before  them  of  any  poll 
having  been  ever  demanded  and  refused,  or  of  any  custom  or 
usage,  in  negative  words,  to  exclude  the  granting  of  a  poll  when 
properly  demanded. 

The  question,  therefore,  becomes  this:  whether  the  right  to 
demand  a  poll  is  by  law  incidental  to  the  election  of  a  parish 
officer  by  show  of  hands,  where  there  is  no  special  custom  to 
exclude  it? 

And  we  think  such  right  is,  in  point  of  law,  a  necessary 
incident,  or  consequence,  to  the  mode  of  election  by  show  of 
hands,  wherever  it  is  not  by  special  custom  excluded.  Inde- 
pendently of  any  authority  upon  the  subject,  the  recourse  to 
a  poll,  where  the  population  of  the  parish  is  large,  appears  to  be 
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the  only  mode  of  ascertaining,  with  precision,  the  numbers  of     Campbell 

those  who  vote  on  each  side,  and  the  right  of  each  elector  to      maund. 

vote.    Again,  it  is,  under  the   same  circumstances,  the  only 

mode  by  which  each  individual  elector  can  have  the  power  of 

expressing  his  opinion   at  all;   for,  in   the  case  of  populous 

parishes,  no  vestry-room  can  be  large  enough   to  contain  the 

whole  body.     Still  further,  where  the  election  is  carried  on  with 

any  warmth  of  popular  feeling,  it  is  the  only  mode  by  which 

a  large  portion  of  *the  community  can  express  their  opinion       [  *880  ] 

with  freedom  and  security.     But,  in  addition  to  these  general 

grounds,  we  think  the  authority  of  Lord  Stowell's  judgment,  in 

the  case  (i)  referred  to  in  the  course  of  the  argument,  is  intitled 

to  the  greatest  consideration  on  a  matter  of  this  nature.     [His 

Lordship  then  read  the  passage  cited,  ante,  p.  624.] 

The  right  to  demand  a  poll  being  therefore,  as  it  appears  to 
us,  by  the  common  law,  an  incident  to  the  popular  election  of  a 
person  to  an  office,  we  think  the  electors  cannot  be  deprived  of 
it  without  a  special  custom  of  election  inconsistent  with  such 
right,  or  expressly  excluding  it  by  negative  terms,  viz.,  that  no 
such  right  exists  in  the  particular  parish.  And  we  are  clear 
that  there  is  no  such  finding  as  the  parish  of  Paddington,  or 
facts  stated  which  could  warrant  such  a  finding,  but  that  the 
case  strongly  resembles  that  of  Doe  d.  Edmunds  v.  Lleuellin  (2), 
where  it  was  held,  by  the  Court  of  Exchequer,  that  the  finding 
in  a  special  verdict,  that  there  did  not  appear  upon  the  Court 
rolls  any  entry  of  a  surrender  to  the  use  of  a  will,  was  no 
finding  of  a  custom  that  lands  within  the  manor  could  not  be 
surrendered  to  the  use  of  a  will. 

But  it  is  objected  that  the  demand  of  the  poll  was  in  the 
present  case  a  nullity,  on  two  grounds;  first,  because  it  was 
not  made  until  after  the  show  of  hands  was  declared  by  the 
chairman  to  be  in  favour  of  the  plaintiff,  and  of  the  candi- 
date joined  with  him;  and,  secondly,  because  the  demand 
required  that  the  poll  should  be  taken  pursuant  to  the  statute 
58  Geo.  III.  c.  69. 

We  think  it  an  answer  to  the  first  objection,  that,  in  *the       [  ♦ssi  ] 

(1)  Anthony  v.  ^tijar,  1  Hag.  Ca.  (2)  2    C.  M.  &  R.  503 ;    o   Tyr. 

Cons.  Court,  13.  899. 
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Campbell  nature  of  the  thing,  the  demand  of  a  poll  never  is,  nor  can 
Maukd.  reasonably  be  expected  to  be,  made  until  the  necessity  for  such 
demand  arises;  that  is,  until  one  of  the  contending  parties  is 
dissatisfied  with  the  decision  of  the  chairman  upon  the  show  of 
hands,  from  which  it  is  in  the  nature  of  an  appeal.  And,  as  to 
the  second  objection,  it  might  be  sufficient  to  observe  that  there 
is  no  evidence,  in  this  bill  of  exceptions,  that  any  one  of  the 
parishioners  in  vestry  objected  to  the  demand  of  the  poll  on  that 
ground.  If  the  granting  of  the  poll  had  been  objected  to  on 
that  ground,  and  refused,  the  question  might  by  possibility  have 
arisen,  whether  the  annexing  to  the  demand  of  a  poll  the 
requisition  of  a  particular  mode  of  conducting  it  did  or  did  not 
alTord  a  justifiable  excuse  for  the  refusal  to  allow  the  poll.  But, 
in  this  case,  neither  of  the  parties  objected  that  a  poll  should 
in  fact  be  taken.  And,  as,  in  point  of  fact,  upon  the  present 
occasion,  a  poll  was  granted,  and  actually  taken  between  the 
contending  parties,  we  hold  there  has  been  a  complete  waiver  of 
any  irregularity  in  point  of  form  in  the  mode  of  demanding  the 
poll,  even  if  any  such  irregularity  had  existed ;  which,  however, 
we  think  was  not  the  case. 

But  it  is  lastly,  and  indeed  principally,  objected  that  the  poll 
was  improperly  taken,  the  electors  having  been  allowed  to  have 
a  plm*ality  of  votes  according  to  the  amount  of  their  property  as 
provided  by  the  statute  58  Geo.  Ill*  c.  69,  and  not  having  been 
each  restrained  to  the  exercise  of  a  single  vote:  whereas  the 
parish  of  Paddington,  as  it  is  contended  on  the  part  of  the 
plaintiff  below,  is  excepted  out  of  the  operation  of  that  Act  by 
the  tenth  section  of  the  local  Act  5  Geo.  lY.  c.  cxxvi.,  so  that 
[  *882  ]  no  elector  can  have  more  than  a  single  vote  in  *the  election  of 
a  churchwarden.  But,  as  the  evidence  before  the  jury  was  that 
the  defendant  Hill,  and  the  candidate  joined  with  him,  who  were 
declared  duly  elected  at  the  poll,  were  not  only  elected  by  a 
majority  of  votes  with  reference  to  property,  but  also  by  the 
plurality  of  single  votes,  it  becomes  a  matter  of  indiflference  to 
the  parties  to  this  suit,  whether  the  legal  right  of  voting  in  the 
parish  of  Paddington  is  governed  by  the  statute  58  Geo.  III. 
c.  69,  or  not;  for  upon  neither  supposition  has  the  plaintiff 
below  been  elected  to  the  ofiiee  of  churchwarden. 
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As,  however,  both  the  parties  have  been  heard  on  this  Campbell 
(|uestion  before  us,  and  have  expressed  their  desire  that  we  maund. 
should  deliver  our  opinion  upon  it,  and  as  we  ourselves  think 
the  expression  of  our  unanimous  opinion  may  have  the  effect 
of  preventing  any  future  litigation  on  this  subject,  we  have 
thought  it  right  to  enter  upon  the  discussion  of  the  second 
question,  that  is,  whether  the  mode  of  election  by  the  statute 
58  Geo.  III.  c.  69,  does  or  does  not  extend  to  the  parish  of 
Paddington  ? 

This  question  depends  for  its  answer  on  the  proper  construction 
to  be  put  upon  the  eighth  section  of  the  general  Act,  and  the 
tenth  section  of  the  local  Act. 

The  eighth  section  of  the  general  Act  provides  [His  Lordship 
here  read  the  section :  see  p.  622,  n.,  ante] . 

Now  there  is  no  special  usage  or  custom,  as  to  the  mode  of 
electing  churchwardens  in  the  parish  of  Paddington,  found  upon 
the  bill  of  exceptions,  where  they  are  to  be  elected  in  vestry. 
The  churchwardens,  at  the  time  of  passing  that  Act,  were  chosen 
by  a  show  of  hands.  So  were  the  elective  churchwardens, 
generally  speaking,  throughout  most  of  the  parishes  in  England. 
It  is  the  general  mode  of  election  of  churchwardens  throughout 
^the  realm.  But  it  is  found  that  no  poll  had  ever  been  demanded  [  *8t^3  } 
in  the  parish.  The  same  may  be  said  of  very  many,  perhaps 
by  far  the  greater  part,  of  the  parishes  in  England,  in  which 
the  parishioners  have  never  demanded  a  poll  because  they  have 
I)een  satisfied  by  the  show  of  hands.  If  the  custom  within  the 
parish  of  Paddington  had  by  negative  words  excluded  a  poll,  it 
would  then  indeed  have  been  a  special  usage  or  custom  which 
would  have  taken  that  parish  out  of  the  operation  of  the  statute; 
for  it  is  obvious  that  an  election  by  show  of  hands  alone  is 
necessarily  inconsistent  with  the  allowance  of  a  plurality  of 
votes  in  any  one  person.  But,  if  the  usage  or  custom  within 
Piiddington,  as  set  out  in  the  bill  of  exceptions,  should  be 
held  sufficient  to  exclude  a  parish  from  the  operation  of  stat. 
58  Geo.  III.  c.  69,  on  the  ground  of  its  being  **  special,"  the 
statute  would  have  comprehended  a  very  small  proportion  indeed 
of  the  numerous  parishes  in  England. 
If  then   stat.   58   Geo.   III.  c.   69,  taken   by   itself,   includes 
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Campbell    within   its  operation  the  parish  of   Paddington,  is  there  any 

Maund.      clause  in  the  local  Act  which  can  exempt  the  parish  from  its 

operation?    The  only  clause  which  can  be  contended  to  have 

that  construction  is  the  tenth.     [His  Lordship  here  read  sect.  10 

of  stat.  5  Geo.  IV.  c.  cxxvi.     See  p.  621,  note,  ante.] 

This  clause,  as  we  have  before  observed,  was  intended  to  leave 
the  parish  of  Paddington  precisely  in  the  same  condition  as 
it  was  at  the  time  of  passing  that  Act.  Now  what  was  the 
condition  of  the  parish  as  to  its  mode  of  electing  churchwardens 
at  that  time?  We  answer,  by  show  of  hands,  if  no  poll  is 
demanded,  and,  if  demanded,  then  by  a  poll  taken  according 
[  '884  ]  to  law.  Now  by  law,  at  *that  time,  a  poll  must  be  taken  by 
plurality  of  votes  as  provided  by  stat.  58  Geo.  III.  c.  69, 
where  the  parish  falls  within  the  operation  of  that  statute. 
And  the  mere  fact  that  the  votes  have  never  been  actually 
taken  in  that  mode  since  the  passing  of  the  statute  is  no  more 
a  proof  that  the  statute  does  not  apply,  than  the  fact  of  the 
non-demand  of  a  poll  proves  that  such  poll  was  not  demandable 
of  right. 

Upon  the  whole  of  this  second  question,  we  think  that  the 
mode  of  electing  churchwardens  in  the  parish  of  Paddington, 
before  the  passing  of  stat.  58  Geo.  III.  c.  69,  was  by  a  show 
of  hands,  with  a  power  of  going  to  a  poll,  in  which  case  the 
majority  of  single  votes  decided  the  election.  That  stat. 
68  Geo.  III.  c.  69,  gave  each  voter  a  plurality  of  votes  at  the 
poll,  when  demanded  and  held,  according  to  the  quantity  of  his 
estate ;  and  that,  such  being  the  rightful  mode  of  election  at  the 
time  of  passing  the  local  Act,  it  was  continued  and  preserved  to 
the  parish  by  the  tenth  section. 

We  think,  therefore,  that,  upon  the  present  record,  a  judgment 
of  venire  de  novo  must  be  awarded. 

Judgment  of  venire  de  novo. 
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REX  V.  The  CHURCHWARDENS  and  OVERSEERS        i836. 
OF  THE  POOR  OF  EDLASTON.  ^'^— 

(1  Xevile  &  Perry,  20-21 ;  S.  C.  W.  W.  &  D.  163 ;  2  H.  &  W.  429.)  ^  '^^  3 

1.  A  nmnrlamtis  will  issue  to  compel  one  of  the  churchwardens  and  one 
of  the  overseers  to  concur  in  making  a  rate  for  the  relief  of  the  poor, 
where  they  refuse  to  consent  unless  the  rate  expressly  stated  that  certain 
inclosures  are  within  a  particular  district  of  the  parish. 

2.  The  rule  for  a  manddmua,  to  concur  in  making  a  rate  for  the  relief 
of  the  poor,  is  absolute  in  the  first  instance. 

Greaves  applied  for  a  mandamus  to  compel  the  defendants  to 
make  a  rate  for  the  relief  of  the  poor  of  the  parish  of  Edlaston, 
upon  an  affidavit  made  by  Thomas  Gadsby,  one  of  the  overseers 
of  the  parish,  which  stated  the  following  circumstances  :  Edlaston 
is  a  parish  maintaining  its  poor,  and  is  not  for  that  purpose 
divided  into  townships.  There  are  two  churchwardens  and  two 
overseers  annually  appointed,  and  from  the  10th  of  August  last 
a  rate  has  been  necessary  for  the  relief  of  the  poor.  There  are 
two  districts  in  the  parish,  the  one  called  Edlaston,  the  other 
Wyaston,  which  repair  their  highways  separately.  Shaw,  one 
of  the  churchwardens,  and  Gadsby,  the  overseer,  who  reside  in 
Wyaston,  prepared  a  rate  in  the  usual  form,  making  no  distinc- 
tion between  such  persons  as  occupied  lands  in  Wyaston  and 
such  as  occupied  in  Edlaston,  and  requested  the  other  church- 
warden and  the  other  overseer,  who  both  reside  in  Edlaston,  to 
concur  in  the  rate.  Both  of  them  refused  either  to  concur  in 
that,  or  in  the  making  of  any  other  rate,  unless  the  rate  expressly 
stated  on  the  face  of  it,  that  certain  inclosures,  one  of  which  was 
in  the  occupation  of  ^Gadsby,  were  situate  in  Edlaston.  The  [  *2i  ] 
churchwarden  and  the  overseer,  who  reside  in  Edlaston,  are 
tenants  of  Mr.  Harrison,  who  claims  the  inclosures  in  question 
as  encroachments  on  the  waste  of  the  manor  of  Edlaston,  of 
which  he  is  the  lord,  and  they  refused  to  concur  in  the  rate,  by 
his  express  directions. 

Greaves,  in  support  of  the  application : 

The  parish  officers  who  are  resident  in  Edlaston  have  no  right 

to  make  use  of  their  office  to  compel  an  admission  by  the  officers 

resident  in  Wyaston  against  their  interest.     If  Gadsby  were  to 

consent  to  a  rate  in  the  form  requu*ed,  it  would  be  an  admission 
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Rex         that  the  land  he  occupies  is  in  Ediaston.      Such  a  rate  would  be 
The         ^  direct  jadmission  by   the  oflBcers  in   Wyaston   against   their 
wardhJs     i^te^^^s^  with  regard  to  the  highway  rate. 

AND  OVEB- 

SEBR8  OF         Lord  Denman,  Ch.  J.  intimated  that  the  rule  should  be  granted. 
THE  Poor  of 

.DLA8T0N.  Greaves  then  suggested  that  the  rule  ought  to  be  absolute 

ill  the  first  instance,  and  that  there  was  a  case  (i)  moved  by 
IjuUoWy  Serjt.  in  the  Bail  Court,  in  which  it  was  held,  that  the 
rule  was  absolute  in  the  first  instance,  on  the  ground  that  the 
poor  were  not  to  be  left  to  starve,  whilst  the  rule  was  pending, 
and  if  the  parties  who  resisted  the  rule  had  any  good  cause  to 
show,  it  might  be  returned  to  the  mandamm. 

Rule  absolute  in  the  first  instance  (2). 


[  •'^72  ] 


18S7.        KEX  V.  GADSBY  and  Others,  Overseers  and  Church- 
'^— *'  WARDENS  OF  EDLASTON. 


(1  Nevile  &  Perry,  57*2-— 574.) 

1.  A  wiit  of  mftudftmm  to  the  overtseers  and  churchwardens  of  a  parish 
to  make  a  poor^s  rate,  may  be  issued  out  on  the  prosecution  of  one  of  the 
overseers,  where  it  appeared  by  affidavit  that  the  other  overseer  had 
refused  to  concur  in  making  the  rate. 

2.  Where  a  writ  of  mandamus  was  obtained  on  an  affidavit  stating  that 
a  rate  was  necessary  for  the  relief  of  the  poor,  and  the  mandamus  recited 
that  no  rate  had  been  made  for  the  necessary  relief  of  the  poor,  and  that 
the  overseers  had  refused  to  make  a  rate :  Held,  that  the  writ  contained 
upon  the  face  of  it  sufficient  to  give  the  Court  jurisdiction. 

The  writ  issued  in  this  case  (3)  recited,  that  '*  whereas  we  have 
been  informed  that  there  is  no  legal  rate  or  assessment  made  by 
you  the  said  overseers  and  churchwardens  of  the  said  parish, 
upon  the  inhabitants  and  occupiers  of  lands,  houses,  and  other 
things  rateable  within  the  said  parish,  for  and  towards  the 
necessary  relief,  support,  and  maintenance  of  the  poor  of  the  said 
parish,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided:  but  that  you  the  said  overseers  and  church- 
wardens,  not    regarding    your    duties  in    this    respect,    have 

(1)  Not  reported.  applied  for  by  two  of  them  ;    see- 

(2)  The  manffa7n««  would  be  directed      Anou.^  2  Chitty,  254. 

to  all  the  parish  officers,  although  (3)  Ante,  p.  635  (1  X.  &  P.  20). 
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absolutely  neglected  and  refused,  and  still  do  neglect  and  refuse  Rbx 
to  make  any  such  rate,  &c.  &c.*'  The  only  afl&davit  used  in  gadsby. 
applying  for  the  writ  was  made  by  Gadsby,  one  of  the 
overseers  (i).  In  Michaelmas  Term  last,  Whitehurst  had 
obtained  a  rule,  upon  reading  the  writ  and  the  said  affidavit, 
calling  upon  the  prosecutor  thereof  to  show  cause  why  the  writ 
should  not  be  superseded,  as  it  had  been  obtained  by  one  of  the 
overseers  to  whom  it  was  directed,  or  quashed,  as  insufficient 
upon  the  face  of  it. 

Greaves  now  showed  cause  : 

The  writ  may  issue  on  *the  application  of  one  overseer  or       [  '073  ] 
churchwarden,   and    in    that  case    must   be  directed    to    all: 
Anont/moHs  (2).      This  writ  is  in  the  usual  form,  and  was  drawn 
up  at  the  Crown  Office.     A  similar  one  issued  in  Rex  v.  St. 
Mary's,  Leicester  (3).      [He  was  then  stopped  by  the  Court.] 

Whitehurst,  contra  : 

I.  The  Anonymous  case  cited  was  decided  fourteen  years 
before  the  late  Act  (4)  regulating  the  costs  of  proceedings  by 
mandamus,  and  which  must  prevent,  for  the  future,  any  one 
suing  out  the  writ  against  himself.     ♦     *     * 

II.  The  writ  does  not  show  that  there  was  any  necessity  for 
a  poor's  rate.     ♦     *     * 

Lord  Denman,  Ch.  J. : 

As  the  word  **  necessary  "  is  in  the  writ,  that  appears  to  us  to 
be  sufficient ;  for  the  terms  of  the  writ  being  reconcileable  with  the 
assertion  in  the  affidavit  of  Gadsby  (5),  that  a  rate  was  required 
for  the  relief  *of  the  poor  of  the  parish,  it  calls  for  the  interference  [  •574  ] 
of  this  Court.  As  to  the  other  point  that  has  been  raised,  the 
late  Act  has  made  no  alteration  as  to  the  parties  who  may  obtain 
the  writ,  but  only  with  regard  to  the  costs  on  such  applications. 

Williams  and  Coleridge,  JJ.  concurred. 

Rale  duchargeiL 

(1)  Ante,  p.  635.  (4)  1  Will.  IV.  c.  21,8. 6.  Repealed, 

(2)  2  Chitty,  254.  S.  L.  R  Act,  1891. 
{^)  Not  reported.  (5)  Aitte,  p.  6^35. 
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1837.  REX  V.   The   EECORDER  of  POOLE. 

May  r>. 
(1  Nevile  &  Perrj-,  756—760;  S.  C.  W.  W.  &  D.  497.) 

'  '  ^^  -I  A  notice  of  appeal  against  a  borough  rate  under  the  Municipal  Corpora- 

tion Act  (5  &  6  Will.  lY.  c.  76)  (1),  must  state  a  grievance,  or  facts  from 
which  a  grievance  must  be  necessarily  inferred. 

A  notice  in  the  following  form  was  held  insufficient :  "I,  F.  T.,  being 
a  burgess  of  the  borough  of  P.,  and  called  upon  to  pay  the  rate  or  assess- 
ment hereinafter  mentioned,  do  hereby  give  you  and  each  and  every  of 
you  notice,  that  I  intend  to  appeal  and  shall  appeal  at  the  next  Oeaeral 
Quarter  Sessions  of  the  peace  to  be  holden,  &c.,  against  a  borough  rate, 
at  a  meeting  of  the  council  of  the  said  borough,  held  on  &c.,  ordered  and 
resolved  to  be  raised  for  payment  of  the  expenses  to  be  incurred  in  carrying 
into  effect  the  provisions  of  the  Municipal  Act.    Dated,  &c." 

Mr.  Turner,  of  Poole,  thinking  himself  aggrieved  by  a  borough 

rate,  made  by  the  mayor  and  council  of  that  borough,  gave  the 

following  notice  of  appeal  to  the  parties  to  whom  it  was  directed : 

"  I,  Francis  Turner,  being  a  burgess  of  the  borough  of  Poole, 

and  called  upon   to  pay   the  rate  or  assessment  hereinafter 

mentioned,   do  hereby  give  you  and  each  and  every  of  you 

notice,  that  I  intend  to  appeal,  and  shall  appeal,  at  the  next 

General  Quarter  Sessions  of  the  peace  to  be  holden  in  and  for 

the  said  borough,  on  the  10th  of  April  next,  against  a  borough 

rate,  at  a  meeting  of  the  council  of  the  said  borough,  held  on 

Monday  and  Tuesday,  the  2nd  and  Srd  of  January  last,  ordered 

and  resolved  to  be  raised  for  payment  of  the  expenses  to  be 

[  •767  ]       incurred  in  carrying  into  effect  ♦the  provisions  of  the  Municipal 

Act.     Dated  this  2drd  day  of  March,  1887. 

"  (Signed)        Francis  Turner. 

"To   Thomas  Arnold,  Esq.,   town  clerk  of  the  said  borough; 

Thomas    Arnold,   clerk    of    the    peace  of  said    borough; 

Benjamin   Inskip,   high   constable    of  said  borough;    and 

Robert  Hennino  Parr,  Esq." 
The  appeal  was  entered  with  the  clerk  of  the  peace,  at  the 
last  April  Sessions,  but  the  Recorder,  being  of  opinion  that  the 
above  notice  was  insufficient,  refused  to  hear  the  api)eal.  Appli- 
cation was  then  made  on  behalf  of  Mr.  Turner,  to  enter  and 
respite  the  appeal  until  the  ensuing  Sessions,  but  that  also  the 
Recorder  refused  to  permit.     On  a  former  day  in  this  Term, 

(1)  Repealed    by    the    Municipal      c.  50),  s.  5.     But  see  sect.  144  (9). 
Corporations  Act,  1882  (45  &  46  Vict.      — R.  C. 
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Ringham  had  obtained  a  rule  nisi  for  a  mandamuH  to  the  Eecorder         Bex 

to  enter  continuances  and  hear  the  appeal,  against  which  cause         the 

1  1  Becorder 

was  now  shown  by  op  Poole. 

Sir  W.  W.  Folletty  and  Barstow  (i) : 

The  question  in  this  case  turns  upon  the  form  of  the  notice. 
By  the  92nd  section  of  the  Municipal  Corporation  Act,  (5  &  6 
^Vill.  rV.  c.  76),  the  town  council  are  authorized  to  order  a 
borough  rate,  in  the  nature  of  a  county  rate ;  and  it  enacts,  that 
if  any  person  shall  think  himself  aggrieved  by  any  such  rate,  it 
shall  be  lawful  for  him  to  appeal  to  the  Becorder,  at  the  next 
Quarter  Sessions  for  the  borough,  and  such  Becorder  shall  have 
power  to  hear  and  determine  the  same,  and  to  award  relief  in 
the  premises,  as  in  the  case  of  appeal  against  a  county  rate.     It 
is  doubtful  whether  the  applicant  has  any  right  to  appeal  at  all, 
because  the  Becorder  is  only  authorized  to  give  relief  as  in  the 
case  of  an  appeal  against  a  county  rate;  the  statutes  relating 
to  county  rates  are  the  55  Geo.  III.  c.  51,  and  the  57  Geo.  III. 
c.  94,  and  they  only  give  an  appeal  to  churchwardens  and  over- 
seers.   By  the  Municipal  Corporation  Act  there  is  no  assessment 
on  individuals.     But  the  principal  objection  is,  that  the  notice 
*does  not  either  state  in  terms  that  the  party  is  aggrieved,  nor       [  *758  ] 
state  circumstances  from  which  it  can  be  inferred  that  he  is 
aggrieved.     There  are  three  classes  of  decisions  on  this  subject, 
those   relating  to  the  diverting  and   stopping  up   a  highway, 
to   overseers'    accounts,    and   to    county    rates.     Rex   v.    Thv 
Justices  of   Essex  (2),    and   Rex  v.    The  Justices   of  the    West 
Ridimi  of   Yorkshire  (s),    which   relate    to   the    diverting    and 
stopping  up  a  road,  establish  that  the  party  must  either  state  in 
his  notice  that  he  was  aggrieved,  or  circumstances  from  which 
it  may  be  inferred  he  was.      Rex  v.  The  Justices  of  Somerset' 
ithire  (4),  which  relates  to  an  appeal  against  overseers*  accounts, 
is    consistent    with   Rex,   v.    The  Justices  of  the  West  Ridiuff 
of  Yorkshire  (3).    The    statute   relating  to   an   appeal  against 

(1)  Before  Lord  Denman,  Ch.  J.,         (3)  31  E.  E.  278  (7  B.  &  C.  678, 
Littledale,  Patteson,  and  Coleridge,      1  Man.  &  Ey.  547). 

JJ.  (4)  31  B.  E.  280,  «.  (7  B.  &  C. 

(2)  29  B.  E.  283  (5  B.  &  C.  431 ;      681,  »#.)• 
7  Dowl.  &  By.  658). 
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Rbx  overseers'  accounts,  gave  a  right  of  appeal  to  a  person  having  a 
Thk  material  objection  to  the  accounts,  and  the  notice  did  state 
oF^Poml"  *  material  objection.  Then  as  to  the  cases  on  the  county 
rate,  which  are  Rex  v.  The  Justices  of  Westmorland  (i>, 
and  Hex  v.  Blackaicton  (2).  In  both  those  cases  the  notice 
stated  a  grievance.  What  the  Legislature  mean  when  tliey 
confine  the  right  of  appeal  to  the  party  aggrieved  is,  that  there 
must  be  some  matter  which  is  a  grievance  to  the  individual 
intending  to  appeal.  The  notice  merely  states  that  the  appellant 
is  a  burgess,  and  has  been  called  upon  to  pay  the  borough  rate. 
Both  those  circumstances  may  be  true,  and  yet  it  does  not 
necessarily  follow  that  the  party,  individually,  was  aggrieved. 
The  stopping  up  a  highway  may  be  considered  a  grievance  to  all 
the  King's  subjects,  yet  it  has  been  held  that  it  is  not  sufficient 
to  state  that  a  highway  has  been  stopped,  but  that  the  ap;3ellant 
must  show  some  grievance  to  himself,  or  state  in  express  terms 
he  is  aggrieved. 
[  *7r)S)  ]  Then  it  is  said  the  Eecorder  ought  to  have  allowed  the  *appeal 

to  have  been  entered  and  respited,  but  there  is  no  power  for  that 
purpose  given  by  the  Municipal  Corporation  Act.  The  former 
cases,  on  the  subject  of  the  entry  and  respite  of  an  appeal,  have 
turned  on  other  Acts  of  Parliament.  The  9  Geo.  I.  c.  92,  s.  8, 
authorizes,  in  express  terms,  the  adjournment  of  an  appeal 
against  an  order  of  removal.  The  Municipal  Act  contains  no 
such  words,  and  it  may  have  been  the  intention  of  the  Legis- 
lature that  an  appeal  against  a  borough  rate  should  not  be 
adjourned,  but  should  be  decided  in  the  first  instance.  However 
that  may  be,  there  could  be  no  adjournment  until  the  Court  was 
in  the  possession  of  the  appeal,  which  was  not  the  case  here. 
In  Rex  V.  Justices  of  Westmorland  (i),  where  Bayley,  J. 
expressed  an  opinion  that  the  Sessions  ought  either  to  have 
heard  or  adjourned  the  appeal,  the  Court  was  in  possession  of 
the  appeal.     Here,  the  appeal  was  not  in  Court. 

(Patteson,  J.  :  In  Rex  v.  The  Inhabitants  of  KimboUon  (3) 
we  held,  that  the  Sessions  have  jurisdiction  to  respite  an  appeal, 
when  it  is  properly  lodged.) 

(1)  10  B.  &  C.  2-2G.  (2)  10  B.  &  C.  792.  (3)  1  N.  &  P.  606. 
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Sir  J.  Campbell,  A.-G,  and  Bingham,  contra  :  Rex 

r. 

The  words  of  the  Act  are,  that  any  party  may  appeal  who  Thk 
thinks  himself  aggrieved.  Does  not  the  notice  in  this  case  ofPooi.e. 
intimate  that  Mr.  Tomer  thinks  himself  aggrieved  ?  It  states 
that  he  is  a  burgess,  that  a  rate  has  been  made,  and  that  he  has 
been  called  upon  to  pay  that  rate.  No  form  of  notice  is  pre- 
scribed by  the  Act,  nor  does  it  require  that  any  ground  of 
appeal  should  be  set  out  in  the  notice.  Surely  the  statement 
by  the  party  that  he  ought  not  to  be  called  upon  to  pay,  is 
equivalent  to  saying  that  he  thinks  himself  aggrieved.  Rex  v. 
The  Inhabitants  of  Essex  (l),  and  Rex  v.  The  Justices  of  the 
West  Riding  of  Yorkshire  (2),  turn  on  the  Highway  Act,  and 
the  statutes  relating  to  the  diversion  of  highways  gave  the 
right  of  appeal  only  to  the  person  *actually  injured  or  aggrieved.  [  *7«o  ] 
In  those  two  cases,  there  was  nothing  in  the  notice  to  show 
that  the  party  appealing  was  not  a  mere  stranger.  As  to  the 
cases  of  Rex  v.  The  Justices  of  Westmorland  (3),  and  Rex  v. 
Blackawton{4),  the  words  of  the  Act,  upon  which  those  cases 
were  decided,  dififer  from  the  words  of  the  present  Act. 

The  Recorder  was  bound  to  receive  the  appeal :  Rex  v.  The 
Justices  of  Wilts  (5),  Rex  v.  The  Justices  of  Westmorland  (3). 
He  might  undoubtedly  have  used  his  discretion  as  to  the 
adjournment.  In  the  present  case,  however,  he  did  not  use 
any  discretion.     He  refused  to  receive  the  appeal. 

Cur,  adv.  rvlt, 

LordDenman,  Ch.  J.,  on  June  the  6th,  delivered  the  judgment  of 
the  Court,  as  follows  : 

We  have  given  a  good  deal  of  attention  to  this  case,  and  were 
unable  for  some  time  to  arrive  at  the  same  conclusion.  We  are, 
however,  at  length  all  agreed,  that  the  meaning  laid  down  by 
Lord  Tenterden  and  Bayley,  J.,  in  the  cases  cited,  is  that 
which  ought  to  be  applied.  We  therefore  think  that  as  the 
notice  of  appeal  does  not  state  any  grievance  or  grounds  from 

(1)  29  R.  B.  283  (5  B.  &  C.  431 ;    (3)  10  B.  &  C.  226. 
7  D.  &  R.  658).  (4)  10  B.  &  C.  792. 

(2)  31  R.  R.  278  (7  B.  &  C.  678;  (5)  8  B.  &  C.  380;  2  Man.  &  Ry. 
1  M.  &  R.  647).  401. 
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Bex         which  a  grievance  may  be  necessarily  inferred,  the  rule  mast  be 

The         refused.     I  confess  it  is  with  some  hesitation  on  my  part,  but 

opPo^^     still  I  must  say  it  is  very  easy  for  a  party  who  is  aggrieved 

by  a  rate,  and  who  wishes  to  appeal,  to  state  the  grounds  of 

complaint  in  his  notice. 

Rule  discharged. 


IN   THE   COURT    OF    COMMON    PLEAS. 
1887.  PLANCHi:  V.  BRAHAM  (1). 

iViw.  7. 
(4  Bing.  N.  C.  17—20 ;  S.  C.  5  Scott,  242 ;  3  Hodges,  288 ;  1  Jur.  823 ;  7  L.  J. 

[  17  ]  (N.  S.)  C.  P.  25  ;  S.  C.  at  Nisi  Prius,  8  Car.  &  P.  68.) 

What  is  a  representation  of  part  of  a  dramatic  production,  so  as  to 
subject  the  person  representing  it  to  a  penalty  \mder  3  &  4  Will.  IV. 
c  15  (2),  is  a  question  for  the  jury. 

A  jury  having  found  that  singing  two  or  three  songs  of  plaintiffs 
libretto  to  an  opera,  was  a  representation  of  part  of  plaintiffs  production, 
the  Court  refused  to  grant  a  new  trial. 

The  plaintiff  had  drawn  up  the  libretto  or  English  words  for 
the  music  of  Weber's  Celebrated  opera  of  **Oberon,  or  the 
Enchanted  Horn." 

,   In  this  shape,  the  opera  was  performed  at  Govent  Garden 
Theatre,  where  the  defendant  sustained  the  principal  character. 

The  defendant  afterwards  caused  another  libretto  to  be  written 
by  another  artist,  for  the  same  music,  and  then  performed  the 
opera,  with  the  new  words,  and  a  new  title,  at  his  own  theatre, 
where  he  again  sustained  the  principal  character.  The  new 
[  *18  ]  words  were  distributed  *among  the  performers  for  the  purpose 
of  being  learnt,  and  were  sold  in  the  defendant's  theatre. 

But  the  defendant  himself  still  made  use  of  the  plaintiff's 
words  as  the  vehicle  for  two  or  three  of  the  most  striking  airs, 
and  in  particular  for  one  commencing  with  the  words 
**  Ocean  !  thou  mighty  monster  I " 

whereupon  the  plaintiff  brought  this  action  against  him  under 

the  statute  8  &  4  Will.  IV.  c.  15,  for  representing  at  a  place  of 

(l)£xplained,and  principle  adopted  (2)  See  now  also  the    Copyright 

in  ChattertoH  v.  Cave  (H.  L.  1878)  (Musical    Compositions)    Act,    18H8 

3  App.  Cas.  483,  47  L.  J.  Q.  B.  545.  (51  &  52  Vict.  c.  17).— B,  C. 
— E.  C. 
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dramatic  entertainment,  a  part  of  a  dramatic  piece  of  which  the  PlanchA 
plaintiflf  was  the  author,  without  his  consent.  By  sect.  1  of  the  braham. 
above  statute,  it  is  enacted,  ''  that  the  author  of  any  dramatic 
piece  shall  have  as  his  property  the  sole  liberty  of  representing 
it,  or  causing  it  to  be  represented,  at  any  place  of  dramatic 
entertainment."  And.  by  sect.  2,  *'  That  if  any  person  shall 
during  the  continuance  of  such  sole  liberty  as  aforesaid,  contrary 
to  the  intent  of  this  Act,  or  right  of  the  author  or  his  assignee, 
represent,  or  cause  to  be  represented,  without  the  consent  in 
writing  of  the  author  or  other  proprietor  first  had  and  obtained, 
at  any  place  of  dramatic  entertainment  within  the  limits 
aforesaid,  any  such  production  as  aforesaid,  or  any  part  thereof, 
every  such  oflfender  shall  be  liable  for  each  and  every  such 
representation  to  the  payment  of  an  amount  not  less  than  40^., 
or  to  the  full  amount  of  the  benefit  or  advantage  arising  from 
such  representation,  or  the  injury  or  loss  sustained  by  the 
plaintiff  therefrom,  whichever  shall  be  the  greater  damages,  to 
the  author  or  other  proprietor  of  such  production  so  represented 
contrary  to  the  true  intent  and  meaning  of  this  Act,  to  be 
recovered,  together  with  double  costs  of  suit  (i),  by  such  author 
or  other  proprietor." 

TiNDAL,  Ch.  J.  left  it  to  the  jury  to  say  whether,  under  the 
foregoing  circumstances,  there  had  been  a  representation  *of  a       [  *19  ] 
part  of  the  plaintiff's  production ;  and  the  jury  having  found 
a  verdict  for  the  40«.  penalty, 

Wilde,  Serjt.  moved  to  set  it  aside,  on  the  ground  that  they 
should  have  been  directed  that  this  was  no  representation  of 
any  part  of  the  plaintiff's  production.  The  insertion  or  omission 
of  a  few  lines  here  and  there,  or  even  of  two  or  three  songs, 
was  immaterial  to  the  development  of  the  drama,  and  therefore 
such  lines  could  not  form  the  subject  of  a  representation  within 
the  meaning  of  the  Act.  Had  the  defendant  adopted  the 
plaintiff's  language  for  some  of  the  leading  incidents  or  dialogues 
of  the  opera,  that  might  have  been  a  representation  of  a  part  of 
the  plaintiff's  production :  but  the  music  of  the  piece  was  the 

(I)  A  *' full  and  reasonable  indem-      c.  97,  s.  2.     Reeve  v.  Gibson  [1891] 
nity  "  is  now  substituted :  5  &  6  Vict.      1  Q.  B.  652,  C.  A. 

41—2 
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planciie     main  object  of  attraction ;  the  words  were  a  mere  vehicle  for 

Bbaham.      ^^^  music ;  the  story  was   common  property ;   the   accidental 

adoption  of  a  few  lines  not  essential  to  the  drama,  was  of  no 

benefit  to  the  defendant ;    no  injury  to  the  plaintiff ;   nor  a 

representation  of  any  thing  at  all. 

TiNDAL,  Ch.  J. : 

I  think  that  the  question  now  brought  before  us  must  in  all 
cases  be  determined  by  a  jury.  By  the  recent  statute  a  party 
is  prohibited  from  representing,  without  the  consent  of  the 
author,  any  dramatic  production  or  any  part  thereof,  at  any 
place  of  dramatic  entertainment.  It  is  difficult  to  say  what  is 
or  is  not  a  representation  of  part  of  a  dramatic  production  :  the 
subject  patitur  inqjus  et  mimis :  and  it  must  be  left  to  a  jury 
to  determine  the  fact.  In  effect  it  was  left  to  the  jury  here ; 
and  they  found  by  their  verdict  that  there  had  been  a  repre- 
sentation of  part  of  the  plaintiff's  production.  The  positive 
enactment  that  every  offender  shall  be  liable  to  an  amount  not 
less  than  40^.,  or  to  the  full  amount  of  the  benefit  derived  or 
loss  sustained,  shows  that  damage  to  the  plaintiff  is  not  the  test 
[  *20  ]  of  the  defendant's  ^liability,  but  that  408.  is  to  be  paid  even 
if  there  be  no  actual  damage.  The  jury  having  found  a  verdict 
for  408.,  I  think  we  should  defeat  the  intention  of  the  Legislature 
if  we  granted  a  rule  to  set  it  aside. 

Vauohan,  J. : 

We  should  be  interfering  with  the  province  of  the  jury,  if  we 
did  not  leave  it  to  them  to  say  whether  this  was  representation 
of  a  part  of  the  plaintiff's  production. 

BOSANQUET,  J. : 

It  seems  to  me  that  there  has  been  an  infraction  of  the  statute. 
At  all  events,  as  the  question  was  properly  left  to  the  jury,  and 
they  have  found  a  verdict  for  only  40«.,  we  cannot  interfere. 

CbLTMAN,  J. : 

I  think  this  was  a  question  for  the  jury,  and  that  it  having  in 

effect  been  left  to  them,  we  cannot  interfere. 

Bide  refused. 
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STONE  v,  PHILLIPP8.  '«'^7- 

-V<^r.  10. 

(4  Bing.  N.  C.  37—41 ;  S.  C.  5  Scott,  275 ;  3  Hodges.  302 ;  7  L.  J.  (N.  S.)  

C.  P.  54 ;  6  DowL  P.  C.  247.)  L  37  ] 

Four  actions  between  distinct  parties,  and  all  matters  in  difference, 
were  referred  to  an  arbitrator.  Among  the  matters  in  difference  was 
a  fifth  action,  relating  to  a  part  of  the  premises  in  dispute,  of  which  fifth 
action  the  award  took  uo  notice,  notwithstanding  it  had  been  mentioned 
to  the  arbitrator : 

Held,  that  this  omission  rendered  the  award  bad  in  toto. 

By  an  order  of  Nisi  Prius,  at  the  last  Oxford  Assizes,  made 
by  consent  of  the  parties,  their  counsel  and  attornies,  the  jury 
found  a  verdict  for  the  plaintiff,  in  the  four  following  causes ;  viz. 
John  Stone  v.  Williain  PhiUippSy  John  Stone  v.  George  PhiUipps 
and  others,  Doe  d.  Richard  Stone  v.  Elizabeth  Stone  and  others, 
and  Richard  Stone  v.  Robert  Stone,  subject  to  the  award  of  an 
arbitrator  appointed  *'  to  settle  these  causes,  and  all  matters 
in  difference  between  the  said  parties,  with  liberty  to  all  other 
parties  interested  to  come  in  within  a  month." 

The  arbitrator,  a  barrister,  by  his  award  directed  how  the 
verdict  should  be  entered  up,  in  each  of  the  four  causes ;  and 
after  deciding  upon  various  matters  in  difference  between  tlie 
parties,  concluded  by  ordering  that  all  persons  who  had  become 
parties  to  the  reference,  should,  upon  being  required,  and  at 
the  cost  of  the  party  requiring  it,  execute  a  general  release 
of  all  actions  and  demands  touching  any  matter  which  was 
the  subject  of  any  of  the  actions  above  referred,  or  any  claim 
or  dispute  concerning  any  title  to  any  of  the  premises  in 
question. 

Cooper  obtained  a  rule  nisi  to  set  aside  this  award  for  want 
of  finality  in  various  particulars,  and,  among  others,  on  an 
affidavit,  which  stated  that,  besides  the  actions  above  enumerated, 
there  was  an  action  of  ejectment,  for  part  of  the  premises  in 
c}uestion,  on  the  demise  of  Richard  Stone,  against  Bobert  Stone, 
which  was  not  taken  to  trial,  on  account  of  some  informality  in 
the  proceedings ;  that  that  action  was  still  pending,  and  was  one 
*of  the  matters  in  difference,  but  that  the  arbitrator,  notwith-  [  *3S  ] 
standing  he  had  notice  of  that  action,  had  omitted  to  dispose  of 
it  in  his  award. 
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Stone  Keating,  who  showed  cause,  contended  as  to  this  point,  that 

PHILLIPP8.  even  if  the  award  were  bad  in  part,  the  Court  would  sustain 
it  as  to  the  remainder :  there  were  different  parties  in  each  of 
the  actions ;  and  as  to  three  of  them,  the  award  could  not 
be  impeached.  He  cited  Manser  v.  Heaver  (i),  where  an  arbi- 
trator, to  whom  a  cause  and  all  matters  in  difference  were 
referred,  directed  a  verdict  to  be  entered  for  the  plaintiff,  and 
certain  works  to  b^  done  by  the  defendant :  he  then  added,  that 
as  disputes  might  arise  respecting  the  performance,  the  plaintiff, 
if  dissatisfied  with  it,  might,  on  giving  notice  to  the  defendant, 
bring  evidence  before  the  arbitrator  of  the  insufficiency  of  the 
work,  and  the  defendant  might  also  give  evidence  on  his  part, 
in  order  that  a  final  award  might  be  made  concerning  the 
matters  in  difference ;  but  if  no  proceeding  were  taken  by  the 
plaintiff,  within  two  months  after  the  work  was  done,  the  award 
then  made  should  be  final :  and  he  enlarged  the  time  for  making 
his  further  and  final  award,  if  requested,  for  six  months.  It 
was  held,  that  the  latter  part  of  that  award  was  bad,  as  it 
assumed  to  reserve  a  power  over  future  differences,  but  that 
it  might  be  rejected ;  and  that  the  former  part  was  final,  and 
might  stand.  And  in  Tliorpe  v.  Cole  {2),  where  a  parishioner 
and  overseers  having  referred  to  arbitrators  the  validity  of  a 
parish  rate,  the  expenses  of  preparing  the  agreement  to  refer, 
and  the  costs  of  the  arbitration,  Parke,  B.  said,  that  though  the 
reference  of  the  rate  was  not  binding  on  the  overseers,  that  the 
submission  and  award  were  still  valid  as  to  the  other  matters 
in  difference. 

[  39  ]  Cooper,  in  support  of  the  rule : 

Where  an  award  is  bad  as  to  a  matter  which  is  separable  in  its 
nature,  as  where  the  arbitrator  exceeds  his  authority,  the  award 
may  be  good  for  the  residue,  of  which  several  instances  are  given 
in  Com.  Dig.  tit.  Arbitrament,  E.  8,  E.  19.  But  where  the 
defective  matter  is  an  essential  part  of  the  subject  referred,  it  is 
a  condition  precedent  to  the  validity  of  the  award,  that  the 
arbitrator  shall  settle  the  whole :   RanduU  v.  Randall  (3),  In  re 

(1)  37  R.  R.  426  (3  B.  &  Ad.  295).      377). 

(2)  41   R.  R.  733  (2  C.  M.  &  R.  (3)  8  R.  R.  601  (7  East,  81). 
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Robson  and  another  and  RaUston  (i).  The  cases  of  Pope  v.  .Stoke 
Brett  (2),  and  Ttimer  v.  Turner  (3)  were  decided  on  this  principle,  phillipps. 
In  the  present  case,  the  condition  of  the  submission  is,  that  the 
arbitrator  shall  make  his  award  by  a  certain  day  concerning  the 
premises,  that  is  to  say,  concerning  the  foar  causes  and  all 
matters  in  difference,  which  matters  included  the  action  of 
ejectment  against  Robert  Stone:  this  condition  has  not  been 
fulfilled. 

And  although  it  be  true  that  all  the  causes  were  not  originally 
dependent  on  each  other,  and  that  the  matter  left  undecided  by 
the  arbitrator  might  have  no  effect  on  the  result  of  either  of  the 
four  actions  specified  in  the  submission,  still  the  condition  of 
the  submission  must  be  observed.  A  party  who  is  interested  in 
four  causes,  may  feel  sure  of  a  verdict  in  three  of  them,  and 
doubtful-  as  to  the  fourth  ;  and  the  desire  to  obtain  a  settlement 
of  that  may  be  his  consideration  for  his  consenting  to  a  reference 
at  all.  If  therefore  the  arbitrator  omits  to  settle  any  one,  the 
consideration  for  the  reference  has  failed,  and  the  award  is  bad ; 
and  so  with  respect  to  any  other  matter  of  difference,  whether 
the  subject  of  an  action  or  not.  That  a  submission  by  several 
persons,  of  all  matters  in  difference  between  them  imports  a 
submission  of  all  matters  that  any  one  may  have  against  the 
others  jointly  or  severally,  appears  *by  the  case  of  Turner  v.  [  '^o  1 
Turner ;  in  which  all  matters  in  difference  between  the  parties 
in  a  Chancery  suit  having  been  referred,  the  award  was  held 
bad,  because,  although  the  arbitrator  had  decided  all  matters 
in  difference  between  the  plaintiffs  and  defendants,  he  had  not 
decided  matters  in  difference  between  the  co-defendants. 

TiNDAL,  Ch.  J. : 

I  think  we  cannot  hold  this  a  good  award.  When  I  look  to 
the  authorities  as  to  the  power  of  severing  matters  in  difference, 
I  find  that  Manser  v.  Heaver  does  not  apply.  There,  the 
arbitrator,  after  awarding  that  certain  works  should  be  done 
by  one  of  the  parties,  enlarged  the  time  for  ultimate  decision, 
to  afford  an  opportunity  of  a  further  reference  as  to  the  sufficiency 

(i)  35  R.  B.  426  (1  B.  &  Ad.  723).  (3)  3  Buss.  494. 

(2j  2  Saund.  293. 
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Sto>e*  of  the  work  when  it  should  have  been  done :  and  all  the  Court 
PHiLLippf:.  says  is,  that  *'  the  clause,  as  to  making  a  further  and  final  award, 
must  be  considered  as  having  reference  only  to  prospective 
differences:  so  much,  then,  of  the  award  as  relates  to  these 
•  may  be  rejected  as  surplusage,  and  the  rest  retained."  Here, 
four  actions  were  referred  to  the  arbitrator,  and  all  matters  in 
difference.  Part  of  the  matters  in  difference  was  an  ejectment 
on  which  there  is  no  award ;  and  I  cannot  say  that  the  award  is 
good,  when  the  condition  of  the  submission  is  that  the  arbitrator 
shall  award  on  the  premises  referred  to  him.  It  seems  to  be  like 
the  case  of  Auriol  v.  Smith  (i),  where  the  Court  of  Chancery  held, 
''  that  an  award  might  be  good  in  part,  and  bad  in  part,  where 
the  submission  was  clearly  capable  of  being  separated ;  but  not 
where  all  the  matters  were  within  the  submission,  and  the  award 
was  upon  the  face  of  it  entire." 

BOSANQUET,  J. : 

I  am  of  the  same  opinion,  but  come  to  the  decision  with  very 
great  reluctance. 

[  41  ]  COLTMAN,  J. : 

There  are  cases  where  an  award  may  be  good  in  part,  and  bad 
in  part :  but  that  is  where  the  matter  objected  to  is  severable, 
and  not  part  of  the  consideration  for  submission :  as  in  Doe  d. 
WiUiaim  v.  Richardson  (2),  where  the  defect  was  only  as  to  the 
direction  for  mutual  releases:  or  Aitcheson  v.  Cdrgey{z)y  where 
the  arbitrator  exceeded  his  authority  by  directing  the  mode  in 
which  the  matters  ordered  by  the  award  were  ta  be  done.  Bat 
where  matters  within  the  submission  and  part  of  the  premises 
referred,  have  been  unnoticed  in  the  award,  it  cannot  be 
sustained. 

Vaughan,  .].  was  absent.  Rule  absolute. 

(1)  Turn.  &  Ru88.  121.  (3)  26  R.  R.  305  (2  Bing.  199). 

(2)  21  R.  R.  513  (S  Taunt.  697). 


VOL.  XLiv.]      1837.     C.  P.     4  BING.  N.  C.  54—55.  649 

OWEN  V.  KNIGHT.  i^sz. 

Xov,  13. 

(4  Biiig.  N.  C.  54—58;  S.  C.  5  Scott,  307 ;  3  Hodges,  245 ;  7  L.  J.  (N.  S.)  

C.  P.  27 ;  6  Dowl.  P.  C.  245.)  [  54  ] 

Plaintiff  being  possessed  of  the  lease  of  a  messuage  by  assignment, 
delivered  it  to  F.  with  authority  to  raise  money  on  the  security  of  the 
deed.  Defendant,  who  had  advanced  money,  which  was  not  repaid,  having 
refused  to  deliver  up  the  deed,  plaintiff  sued  him  ip  trover :  Held,  that 
defendant  might  give  these  facts  in  evidence  under  a  plea  that  the  plaintiff 
was  not  possessed  of  the  deed  as  his  own  property  at  the  time  of  the  action, 
and  that  the  plaintiff  was  not  entitled  to  recover. 

The  plaintiff  declared  in  trover  that  he  was  posBessed,  as  of 
his  own  property,  of  a  certain  indenture  bearing  date  the  7th  of 
November,  1830,  between  R.  Sadler,  of  the  one  part,  and  S.  Feary 
of  the  other,  by  which  Sadler  demised  to  Feary  a  certain 
messuage  therein  described,  and  complained  of  the  defendant 
having  converted  this  deed  to  his  own  use. 

The  defendant  pleaded,  first.  Not  guilty ;  and,  secondly. 

That  the  plaintiff  was  not,  at  the  time  when,  &c.,  possessed, 
as  of  his  own  property,  of  the  indenture,  in  the  declaration 
mentioned : 

Upon  which  pleas  issue  was  joined : 

Thirdly,  that  Feary  being  the  owner  of  the  indenture,  on  the 
^rd  of  August,  1888,  assigned  and  delivered  the  same,  and  the 
term  thereby  granted,  to  the  plaintiff,  by  way  of  mortgage,  as  a 
security  for  money  which  had  been  lent  by  the  plaintiff  to  Feary ; 
that  on  the  28rd  of  May,  1886,  before  the  said  time,  when,  &c. 
the  plaintiff  redelivered  the  indenture  to  Feary  for  the  purpose 
of  raising  money  thereon  by  assignment  or  deposit  thereof,  so 
that  Feary  might  thereby  be  enabled  to  pay  a  bill  of  exchange 
for  118Z.  6«.  2d.  theretofore  drawn  by  the  plaintiff,  and  accepted 
by  Feary ;  that  Feary,  with  the  plaintiff's  consent,  appeared  to  be 
the  owner  of  the  indenture,  and,  on  the  28rd  of  May,  1886,  by 
deed  assigned  it  to  the  defendant,  as  a  security  for  the  repayment 
by  Feary  of  1502.  then  advanced,  on  the  faith  of  the  deposit 
and  assignment,  by  the  defendant  to  Feary ;  that  the  defendant 
received  the  indenture  without  notice  of  the  claim  of  the  plain- 
tiff,  and  that  the  money  advanced  by  him  to  Feary  was  still 
^unpaid ;  wherefore  he  refused  to  deliver  the  indenture  to  the  [  'oo  ] 
plaintiff. 
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Owen  Replication :  that  the  plaintiff  did  not  redeliver  the  indentare 

Knight,      to  Feary,  in  manner  and  form  as  in  the  last  plea  was  alleged. 

At  the  trial  before  Yaaghan,  J.,  it  appeared  that  the  defendant, 
in  answer  to  a  formal  demand  on  the  part  of  the  plaintiff,  refused 
to  give  up  the  deed,  and  Feary,  who  was  called  as  a  witness, 
proved  the  statement  contained  in  the  third  plea. 

The  learned  Judge  told  the  jury,  that  if  Feary  were  believed, 
their  verdict  ought  to  be  for  the  defendant. 
A  verdict  having  been  found  for  the  defendant  accordingly, 

Talfourd,  Serjt.  moved  for  a  new  trial,  on  the  ground  that 
notwithstanding  the  establishment  of  the  third  plea,  the  jury 
should  have  been  directed  to  find  a  verdict  for  the  plaintiflf  on 
the  first  and  second. 

The  third  plea,  by  admitting  the  assignment  to  the  plaintiff, 
admitted  the  plaintiff's  property  in  the  messuage  which  was 
demised  by  the  deed  in  question.  If  the  messuage  was  the 
plaintiff's,  the  right  to  the  -  possession  of  the  deed  which  con- 
veyed it  was  his  also:  Philips  v.  Robinson  {i),  Bailey  v. 
Fermor  (2).  The  second  plea  therefore,  which  alleged  that  he 
was  not  possessed  of  the  deed,  ought  to  have  been  found  in  his 
favour ;  and  the  property  in  the  deed  could  not  be  contested  under 
the  plea  of  not  guilty,  which  put  in  issue  the  fact  of  conversion 
only :  Stmicliffe  v.  Hardwicke  (3),  Franknm  v.  Lord  Falmouth  (4). 

A  rule  nisi  having  been  granted, 

Bovipasy  Serjt.  and  Godson  showed  cause : 
[  *56  ]  They  cited  various  authorities  to  show,  that  in  trover  *the  plea 

of  not  guilty  puts  in  issue  the  property  of  the  plaintiff,  as  well 
as  the  conversion  by  the  defendant;  but  upon  this  point  the 
Court  abstained  from  pronouncing  any  opinion. 

On  the  second  plea,  they  contended  that  the  defendant  was 
entitled  to  retain  his  verdict ;  for  admitting  the  property  in  the 
deed  to  be  in  the  plaintiff,  he  was  not  possessed  of  it,  or  entitled 
to  the  possession  of  it,  at  the  time  of  the  action  ;  and  to  maintain 
trover,  he  must  show  a  right  to  the  possession,  as  well  as  the 
property. 

(1)  29  E.  R.  518  (4  Bing.  106).  (3)  2  C.  M.  &  R.  1 ;  3  Dowl.  762. 

(2)  23  R.  R.  666  (9  Price,  262).  (4)  4  Dowl.  65. 
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Bat  after  having  authorised  Feary  to  assign  the  deed  to  the        Owek 
defendant  as  a  security  for  money  advanced,  he  could  have  no      knioht. 
claim  to  the  possession  till  that  money  was  repaid. 

Talfourd  and  R.  V.  Richardsy  in  support  of  the  rule,  con- 
tended that  the  defendant  having  refused  absolutely  to  deliver 
the  lease,  and  not  conditionally  till  payment  of  the  sum  due  to 
him,  had  been  guilty  of  a  wrongful  conversion  within  the  terms  of 
the  first  issue ;  and  that  the  plaintiff  being  possessed  of  the  house 
to  which  the  deed  related,  was,  in  point  of  law,  possessed  of  the 
deed  as  of  his  own  property  under  the  terms  of  the  second  issue. 

TiNDAii,  Ch.  J. : 

It  is  unnecessary  for  us  to  give  any  opinion  as  to  what  was 
matter  of  proof  under  the  first  issue,  because  the  question  here 
turns  on  the  second  issue  only.  This  is  an  action  of  trover  for 
the  conversion  of  a  lease,  and  the  declaration,  according  to  the 
usual  form  pursued  in  actions  of  trover,  alleges  that  the  plaintiff 
was  lawfully  possessed  of  the  deed  as  of  his  own  property. 

The  defendant  joins  issue  on  that  precise  proposition  :  the 
question  therefore  is,  whether  on  that  issue  so  raised,  the  facts 
proved  will  give  the  verdict  to  the  plaintiff  or  *to  the  defendant.  [  '57  ] 
The  action  of  trover  only  lies  where  the  plaintiff  has  the  right  to 
possession,  as  well  as  a  legal  property  in  the  subject  of  the  suit. 
That  was  established  by  the  case  of  Gordon  v.  Harper  (i),  which 
decided  that,  where  goods,  leased  as  furniture  with  a  house,  had 
been  wrongfully  taken  in  execution  by  the  sheriff,  the  landlord 
could  not  maintain  trover  against  the  sheriff  pending  the  lease, 
because,  to  maintain  such  an  action,  he  must  have  the  right  of 
possession  as  well  as  the  right  of  property  at  the  time. 

The  plaintiff  here  was  originally  entitled  to  the  possession,  and 
had  a  legal  property  in  the  deed  in  question ;  but  it  was  after- 
wards delivered  to  the  defendant,  with  the  plaintiff's  assent,  to 
raise  money  for  the  discharge  of  a  bill,  on  which  he  and  Feary 
were  both  liable. 

The  parties  therefore  stand  in  this  position,  that  the  plaintiff 
is  entitled   to  the   property  in  this  deed,  but  entitled  to  the 

(1)  4  E.  E.  369  (7  T.  E.  9). 
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Owen        possession  only  when  the  money  advanced  by  the  defendant  has 
Knight.      ^^  repaid.     The  defendant  is  entitled  to  hold  possession  till 
he  has  been  repaid.    On  the  second  issue,  the  verdict  for  the 
defendant  cannot  be  impeached. 

Vaughan,  J. : 

The  deed  is  in  the  defendant's  hands,  with  the  plaintiff's 
assent,  upon  an  advance  of  money  by  the  defendant ;  and  the 
plaintiff  is  not  entitled  to  the  possession,  till  the  money  has  been 
repaid.  The  defendant  bad  a  right  to  set  up  his  lien,  and  that 
shows  that  the  plaintiff  is  not  entitled  to  possession.  The  cases 
of  White  V.  Gainer  (l),  and  Boardman  v.  Sill  (2),  show  that  the 
defendant  does  not  waive  his  lien,  because  he  omits  to  mention  it. 

BOSANQUET,   J.: 

I  agree  that  the  defendant  is  entitled  to  retain  the  verdict  on 

[  •ss  ]       the  second  issue.     There  is  an  *express  traverse  of  the  plaintiff's 

possession,  and  the  facts  show  that  the  deed  was  deposited  with 

tiie  defendant  by  the  authority  of  the  plaintiff,  on  a  condition 

which  has  not  been  observed. 

COLTMAN,   J.: 

I  think  that  under  the  second  issue,  the  right  to  possession  is 
raised  as  distinct  from  the  right  to  property ;  and  that  the  verdict 
for  the  defendant,  on  that  point,  ought  not  to  be  disturbed. 

^  Rtde  discharged, 

1837.  GREEN  V.  CHAPMAN  and  Another. 

Not.  17. 
(4  Bing.  N.  C.  92—95  ;  S.  C.  5  Scott.  340.) 

[  ^^  ]  It  18  not  within  the  limits  of  fair  comment  to  print  of  an  exhibitor 

of  flowers,  in  observations  touching  the  exhibition,  *'  The  name  of  O.  is 
to  be  rendered  famous  in  all  sorts  of  dirty  work ;  the  tricks  by  which  he. 
and  a  few  like  him,  used  to  secure  prizes,  seem  to  have  been  broken  in 
upon  by  some  judges,  more  honest  than  usual.  If  G.  be  the  same  man 
who  wrote  an  impudent  letter  to  the  Metropolitan  Society,  he  is  too 
worthless  to  notice ;  if  he  be  not  the  same  man,  it  is  a  pity  two  such 
beggarly  souls  could  not  be  crammed  into  the  same  carcase." 

Libel.  The  declaration  stated,  that  before  the  committing  of 
the  grievances  by  the  defendants  as  hereinafter  mentioned,  the 

(1)  2  liin^^  X)»  (J)  1  ('amp.  410,  u. 
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plftintiff  was  a  grower,  seller,  and  exhibitor  of  flowers:   that       Green 
a  certain  society,  commonly  called  or  known  by  the  name  of  the     chapman. 
Metropolitan  Society  of  Florists  and  Amateurs,  had  held  a  public 
meeting  at  a  certain  house  called   the   ''  Bakers'  Arms,"  for 
the  exhibition  of  flowers,  and  for  the  adjudication  of  certain 
prizes  proposed  to  be  given  to  the  showers  of  flowers  at  such 
meetings,  on  which  occasion  one  of  the  said  prizes  of  a  certain 
value,  to  wit,  of  the  value  of  15«.,  was  adjudged  by  the  said 
society  to  be  given  to  the  plaintiff,  for  certain  flowers  then  and 
there  exhibited  by  him;   and  that  the  defendants  falsely  and 
and  maliciously  published,  in  a  certain  periodical  work  called  or 
known  by  the  *name  of   the   "  Horticultural  Journal,   Florist       [  •93  ] 
Register,  and  Boyal  Ladies'  Magazine,"  of  and  concerning  the 
plaintiff,  and  of  and  concerning  him  as  such  grower  and  seller 
of  flowers,  and  of  and  concerning  the  said  prize  so  adjudged  to 
the  plaintiff,  by  the  society  hereinbefore  mentioned,  and  of  and 
concerning  the  said  society,  and  the  prizes  so  distributed  by  the 
same  society,  and  of  and  concerning  the  plaintiff  as  a  member 
of   such   last-mentioned   society,  and   exhibitor  of    flowers,  at 
the    meeting  thereof,   the    following  libel :      *'  Sir,    you  will 
recollect  a  mean  shabby  fellow,  named  Green,  making  a  great 
noise  about  a  fifteen  shilling  prize,  and  using  gross  language 
l)ecause  he  did  not  receive  it  directly.     The  name  of  Green  is  to 
be  rendered  famous,  I  believe,  in  all  sorts  of  dirty  work.     The 
tricks  by  which  he,  and  a  few  like  him,  used  to  secure  prizes, 
seem  to  have  been  broken   in  upon   by   some   judges  more 
honest  than  usual :   and  Biley,  Dunn  and  he,    (meaning  the 
plaintiff),  being  little  kings  of  growers  among  the  '  Bakers' Arms ' 
squad,   have  formed   a   new  society  in   which   none   who  can 
show  against  them  will  be  allowed  to  compete.      This  is  the 
way  in  which  floriculture  is   to  be   supported    in    the  East. 
Societies  ought  to  obtain  the  list  of  members  of  this  new  club 
of  amateurs,  and  carefully  exclude  from  their  ranks  the  knaves 
who  promote,  and  the  fools  who  join,  such  a  despicable  gang. 
Yours,  &c." — "  If  Green  be  the  same  man  who  wrote  an  impu- 
dent letter  to  the  Metropolitan   Society,  he   is  too  worthless 
to  notice :   if  he  be  not  the  same  man,  all  we  have  to  say 
is,   that  it  is  a   pity   two  such  beggarly  souls  could   not   be 
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Green  crammed  into  the  same  carcase.  Dunn  and  Riley  ought  to  have 
Chapman,     known  better." 

The  defendants  pleaded,  that  after  the  adjudging  of  the  prize 
in  the  declaration  mentioned  to  the  plaintiff,  to  wit,  in  September 
last,  an  annual  show  of  dahlias  for  prizes  took  place  in  the 
[  '9*  ]  eastern  part  of  the  *metropolis,  where  the  exhibitors  were  con- 
fined to  amateurs  growing  within  three  miles  of  the  spot ;  and 
on  that  occasion  the  plaintiff  was  an  exhibitor,  and  an  unsuc- 
cessful candidate  as  such  exhibitor  for  prizes ;  and  that  after  such 
exhibition,  and  in  consequence  of  the  result  thereof,  the  plaintiff 
and  one  Riley  and  one  Dunn,  being  members  of  the  said  society 
held  at  the  ''Bakers*  Arms,**  as  in  the  declaration  mentioned, 
did  form  a  new  society  for  the  exhibition  of  flowers,  under  certain 
rules  and  regulations,  which  afforded  greater  facilities  to  the 
plaintiff,  and  the  said  Riley  and  Dunn,  towards  obtaining  prizes, 
than  had  existed  for  the  plaintiff  under  the  rules  and  regu- 
lations of  the  said  society  which  had  exhibited  in  September 
last :  whereupon  the  defendants  did  publish,  and  cause  and 
procure  to  be  published  in  the  said  periodical  work  in  the 
declaration  mentioned,  the  matter  in  the  said  declaration 
mentioned,  in  the  form  of  an  article,  of  and  concerning  tlie 
premises  aforesaid,  comprising  the  matter  following,  including 
the  matter  in  the  declaration  mentioned,  and  intended  to  be 
read  in  connection  with  the  said  matter.  (Here  followed  a 
series  of  other  observations  on  the  plaintiff,  much  in  the  same 
style  and  to  the  same  effect  as  those  set  forth  in  the  declaration.) 

Demurrer  and  joinder. 

W.  H.  Watson  appeared  in  support  of  the  demurrer,  but  the 
Court  called  on 

BarstoWy  who  was  for  the  defendants,  to  support  the  plea : 

If  the  Court  recognizes  the  distinction  taken  in  Tkorley  v. 

Lord  Kerry  (i),  between  oral  and  written  vituperation,  it  must  be 

£  *05  ]       admitted  that  these  censures,  unless  justified,  *may  form  the 

subject  of  an  action.     But  according  to  the  principle  established 

by  Cair  v.  Hood  (2),  a  man  who  exhibits   himself  publicly  is 

(1)  13  E.  E.  626  (4  Taunt.  355).     (2)  10  B.  E.  701,  n.  (1  Camp.  355,  w.}. 
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a  fair  mark  for  the  shafts  of  criticism,  and  an  action  does  not  lie       Greek 
for  observations  confined  to  the  occasion  on  which  he  has  courted     chapman. 
public  notice.    The  whole  of  the  alleged  libel  is  relevant  to  the 
plaintiff's  floricultural  exhibition. 

(TiNDAL,  Ch.  J. :  "  The  name  of  Green  is  to  be  rendered 
famous  in  all  sorts  of  dirty  work  ?  **) 

Taking  that  passage  with  the  context,  it  means  dirty  work  in  the 
exhibition  of  flowers. 

(TiNDAL,  Ch.  J. :  "If  he  be  not  the  same  man,  it  is  a  pity 
two  such  beggarly  souls  could  not  be  crammed  into  the  same 
carcase?  ") 

That  is  also  said  of  him  in  his  character  of  public  exhibitor. 

(TiNDAL,  Ch.  J. :  The  ground  of  attack  seems  to  be  that 
he  withdrew  himself  from  the  ''  Bakers'  Arms "  squad,  to  a 
private  society.) 

By  any  exhibition  the  plaintiff  lays  himself  open  to  criticism, 
and  ought  not  to  complain  if  its  verdict  be  not  always  couched  in 
the  language  of  compliment.     But 

The  Court  at  once  determined  that  this  did  not  fall  within 

the  privilege  extended  to  fair  criticism  by  the  case  of  Carr  v. 

Hood,  and  gave 

Judgment  for  the  plaintiff. 


VINE  V.  SAUNDERS  and  Wife.  i837. 

j\or.  17. 
(4  Bing.  N.  C.  96—102 ;  S,  C.  6  Scott,  339 ;  3  Hodges,  291 ;  2  Jur.  136 ;  

7  L.  J.  (N.  S.)  C.  P.  30 ;  6  Dowl.  P.  C.  233.)  [  oe  ] 

Husband  and  wife  may  be  jointly  sued  in  trespass  for  their  joint  act. 

The  declaration  alleged,  that  the  defendants,  on  the  19th  of 
October,  1886,  with  force  and  arms,  &c.,  assaulted  the  plaintiff, 
and  then  caused  the  plaintiff  to  be  arrested  and  taken  into 
custody  upon  a  false  charge  of  felony,  then  made  by  the  defen- 
dants against  the  plaintiff;  and  then  forcibly  compelled  the 
plaintiff  to  get  out  of  the  bed  in  which  she  was  lying,  and  then 
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viNK  indecently  and  indelicately  forced  and  compelled  her  to  go  from 
saundeks.  And  out  of  a  certain  bedroom,  parcel  of  a  certain  dwelling  house, 
situate  &c.,  in  certain  night  clothes,  in  which  she  was  then 
dressed,  in  the  presence  of  divers,  to  wit,  two  men,  down  the 
stairs  of  the  said  dwelling  house,  into  another  room,  parcel  of 
the  said  dwelling  house,  and  then  indecently  and  indeUcately 
kept  and  detained  the  plaintiff  in  custody  in  the  last  mentioned 
room,  in  the  presence  of  the  said  men,  in  the  said  night  clothes 
without  decent  apparel,  for  a  long  space  of  time,  to  wit,  twenty 
minutes  then  next  following :  and  also  then,  during  the  night 
time,  forced  and  compelled  the  plaintiff  to  go  from  and  out  of  the 
said  dwelling  house  into  and  along  divers  public  highways,  to  a 
certain  other  dwelling-house,  and  then  imprisoned  the  plaintiff, 
and  kept  and  detained  her  in  prison  without  any  reasonable  or 
probable  cause  whatsoever,  in  the  last  mentioned  dwelling  hoose, 
for  a  long  space  of  time,  to  wit,  for  six  hours  then  next  following, 
and  during  the  night  time,  contrary  to  the  laws  and  customs 
of  this  realm,  and  against  the  will  of  the  plaintiff ;  whereby  the 
plaintiff  was  during  that  time  deprived  of  her  necessary  sleep 
and  rest,  and  suffered  great  alarm  and  inconvenience  and 
[  *»♦"  ]  distress  of  mind,  and  was  also  thereby  then  *greatly  exposed  and 
injured  in  her  credit  and  circumstances ;  and  other  wrongs  to 
the  plaintiff  then  did,  against  the  peace  of  our  Lord  the  King, 
and  to  the  damage  of  the  plaintiff  of  200/. 
General  demurrer  and  joinder. 

Petersdorff  in  support  of  the  demurrer : 

The  declaration  is  ill ;  for  it  alleges  a  joint  act  of  trespass, 
and  trespass  does  not  lie  against  husband  and  wife  for  their  joint 
act ;  the  husband  is  solely  responsible.  It  is  true  that  some  of 
the  earlier  authorities  look  the  other  way ;  but  they  are  cases  in 
which  the  objection  not  having  been  taken  till  after  verdict, 
the  Court  might  assume  it  to  have  been  proved  that  the 
trespass  was  committed  by  the  wife,  and  that  the  husband  was 
joined  for  conformity  only ;  as  in  Ihin-y  v.  Dennis  (i).  Draper  v. 
Fnlken  (2),  Tampian  v.  Newsam  (3),  Rogers  v.  Goddard  (-i).  White 

(1)  Yelr.  106.  (3)  Id.  210. 

(2)  /(/.  165.  (4;  2  JShow,  255, 
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V.  Eldridge  and  wife  (i).  So,  in  Keyworth  v.  Hill  and  wife  (2),  Vine 
in  order  to  support  the  verdict,  the  Court  assumed  that  the  Saunders. 
conversion  might  have  been  by  the  wife's  destroying  the  goods 
in  question.  That,  indeed,  was  an  action  of  trover;  for  this 
purpose,  however,  the  difference  between  trespass  and  trover  is 
not  material.  But  Com.  Dig.  Baron  and  Feme,  Y,  is  an  express 
authority,  that  though  an  action  of  tort  will  lie  against  husband 
and  wife  for  the  separate  act  of  the  wife  after  coverture,  the 
action  must  be  against  the  husband  alone,  upon  their  joint 
contract  or  joint  conversion  :  the  reason  is,  that  the  wife  is  not 
responsible  for  the  act  of  her  husband,  nor  for  her  own  act  done 
by  his  authority :  and  if  an  action  lay  against  them  jointly,  she 
might  be  rendered  responsible  in  damages  for  the  act  of  her 
husband ;  as  if,  after  the  trial  of  an  action  against  both,  he  were 
to  die  between  verdict  and  ^judgment.  It  is  clear  they  cannot  [  *98  ] 
join  in  an  action  for  an  assault  on  both  :  Dunwell  v.  Marshall  (3), 
Xewton  V.  Hatter {4) ^  Hockett  v.  Stiddolph  (5),  Milner  v.  Milnes  (6) ; 
because  the  wife  has  no  interest  in  any  damages  recovered  by  the 
husband,  for  an  injury  done  to  him.  And  according  to  the  same 
principle,  she  ought  not  to  be  liable  to  damages  for  an  act  done 
by  him.  In  Fawcet  v.  Beavres  (7),  an  action  was  brought  against 
husband  and  wife  for  retaining  and  keeping  the  servant  of  the 
plaintiff ;  but  the  reporter  observes,  that  no  notice  was  taken 
that  a  feme  covert  cannot  make  a  retainer  or  contract,  and  in 
Bac.  Abr.  Baron  and  Feme,  L,  the  case  is  cited  with  a  query. 

Addison^  contra: 

The  cases  relied  on  for  the  defendant  were  chiefly  cases  of 
trover,  in  which  the  conversion  was  laid  to  the  use  of  husband 
and  wife.  Now,  in  trover,  the  conversion  is  the  gist  of  the 
action ;  and,  as  the  wife  could  not  acquire  property  jointly  with 
the  husband,  she  could  not  be  responsible  for  a  joint  conversion. 
But  Berry  v.  Nevys  (8),  which  decides  that  the  conversion  must 
be  laid  to  the  use  of  the  husband,  admits  that  both  may  be 


(1)  1  Ld.  Ray.  443. 

(0)  2  Mod.  66. 

(2)  3  B.  &  Aid.  680. 

(6)  3  T.  R.  627. 

(3)  2  Lev.  20. 

(7)  2  Lev.  63. 

(4)  2Ld.  Eay.  1208. 

\fi)  Cro.  Jiic.  661. 
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Vine  charged  with  a  battery  jointly,  for  which  Com.  Dig.  Pleader, 
SAU17DEB8.  2  A.  2,  is  also  an  authority.  So,  where  the  conversion  arises 
oat  of  an  act  of  destruction,  they  may  be  charged  with  a  joint 
conversion  :  Keyworth  v.  Hill.  But  in  trespass,  where  the  con- 
version is  not  the  gist  of  the  action,  and  the  question  of  property 
does  not  arise,  the  husband  and  wife  may  be  sued  jointly  for 
their  joint  act.  This  is  expressly  laid  down  by  Baylet,  J., 
in  Keyworth  v.  Hill;  and  is  to  be  inferred  from  WaUon  v. 
Th(yrpe{i)y  where  in  trespass  against  husband  and  wife  for  a 
[  •^s  ]  battery,  though  the  Court  thought  a  separate  plea  *by  the  wife 
of  son  assault  demesne  was  ill,  it  was  never  objected  that  the 
action  did  not  lie  against  both.  But  Smalley  v.  Kerfoot  (2)  is  an 
express  authority ;  for  there,  in  trespass  against  husband  and 
wife  for  entering  the  plaintiff's  house,  taking  his  goods,  and  con- 
verting them  to  the  use  of  the  defendant,  after  judgment  by 
default,  on  which  there  could  be  no  presumption  as  to  evidence, 
it  was  held  that  the  action  lay.  With  respect  to  the  objection 
that  the  wife,  if  sued,  might  be  liable  to  damages  for  an  act 
done  by  her  husband, — as  the  damages  would  survive  to  her  in 
an  action  in  which  they  sued  jointly,  it  could  not  be  a  subject 
of  complaint  that  the  liability  should  survive  where  they  were 
jointly  sued. 

Petersdorjf)  in  reply  : 

The  authority  of  Com.  Dig.  Baron  and  Feme,  Y.  is  in  conflict 
with  his  authority  in  Pleader  2  A.  2.  In  Beny  v.  Nevys  the 
question  was  raised  after  verdict :  in  Watson  v.  Thorpe  it  was 
not  necessary  to  take  the  objection :  Smalley  v.  Kerfoot  (3)  is 
expressly  said  in  the  report  in  Strange  to  have  been  after 
verdict;  and  the  dictum  of  Bayley,  J.  in  Keyworth  v.  Hill  was 
extrajudicial. 

TiNDAii,  Ch.  J. : 

I  think  this  action  is  maintainable  against  the  husband  and 
wife  jointly;  no  direct  authority  has  been  cited  to  show  that 
it   is  not ;    and,  as   fflr  as  we  have  any  authorities  to  guide 

(1)  Cro.  Jac.  2;i9.  (3)  2  Str.  1094. 

(2)  2  Andr.  242. 
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us,  those  referred  to  on  the  part  of  the  plaintiflf  lead  to  the        vise 
opposite  conclusion.      The  first  is  that  of  Watsoji  v.  Thorpe,     saundebs. 
There,  an  action  was  brought  against  husband   and  wife  for 
a  joint  battery ;  the  wife  pleaded  son  assault  demesne ;  and  the 
husband,  that  he  was  acting  in  aid  of  his  wife  when  she  was 
attacked.     Both  issues  being  found  for  the  plaintiff,  and  entire 
damages  given,  it  was  alleged,  in  arrest  of  judgment,  *that       [  •lOO  ] 
the  trial  was  ill,  as  the  wife  could  not  plead  by  herself ;  and  the 
damages  being  entirely  assessed  all  was  ill :  and  the  Court  being 
of  that  opinion,  awarded  that  the  parties  should  replead.     If 
the  ground  of  their  decision  had  been  that  the  action  was  not 
maintainable  against  the  husband  and  wife  jointly,  they  would 
not  have  ordered  a  repleader. 

The  next  case  is  Berry  v.  Nerys,  where  in  trover  against 
husband  and  wife,  the  error  assigned  was  that  the  conversion 
was  laid  to  the  use  of  both ;  and  it  was  admitted  at  once  that 
they  might  have  been  charged  jointly  for  a  joint  battery :  but  it 
was  held  they  could  not  be  charged  with  a  joint  conversion, 
because  ''an  action  lies  not  against  baron  and  feme  for  con- 
verting goods  to  their  uses  :  for  it  is  the  conversion  of  the  baron 
only,  and  they  are  only  to  his  use.^' 

The  third  case  is  Smalley  v.  Kerfoot,  which  was  an  action 
of  trespass  against  baron  and  feme  for  entering  the  plaintiff's 
house,  and  taking  his  goods,  and  converting  them  to  their  own 
use.  And  after  verdict  for  the  plaintiff,  and  general  damages, 
it  was  moved  in  arrest  of  judgment,  that  the  feme  could  not 
convert  to  her  own  use;  and  Salk.  114  was  cited,  where  iii 
trover  it  was  held  ill.  But  upon  consideration  the  Chief 
Justice  delivered  the  resolution  of  the  Court,  **  that  this  being 
trespass  it  was  well  enough ;  for  the  conversion  here  is  not  the 
gist  of  the  action,  as  it  is  in  trover,  this  action  being  maintainable 
for  entering  the  house  and  taking  the  goods  :  and  we  must  take 
it  the  damages  were  given  only  for  that."  , 

This  is  a  direct  authority  that  trespass,  vi  ct  armis,  lies 
against  husband  and  wife  jointly ;  and  I  cannot  agree  that  it  is 
got  over  by  the  obsei-vation  that,  according  to  the  report  in 
Strange  it  was  after  verdict,  seeing  that  another  reporter  puts  it 
expressly  as  a  judgment  by  default.     However,  the  two  reports 

42—2 
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Vine        are  not  necessarily  *inconsistent ;  for  Strange  may  be  speaking 
Saunders,    ot  a  verdict  upon  a  writ  of  inquiry  after  judgment  by  default. 
I  *ioi  ]  Then  comes  the  authority  of  Mr.  Justice  Baylby  in  Keynorth 

V.  Hilly  where  in  trover  against  husband  and  wife,  for  a  bond 
and  promissory  notes,  upon  an  objection,  in  arrest  of  judgment, 
that  the  conversion  could  not  be  to  the  use  of  both,  the  Court 
said  they  would  assume  that  the  conversion  had  been  effected  by 
a  destruction  of  the  instruments  :  that  is,  that  where  the  injury 
is  not  of  such  a  nature  as  must  necessarily  have  been  done 
by  the  husband  alone,  the  wife  may  properly  be  joined ;  a 
distinction  expressly  taken  in  Com.  Dig.  Pleader,  2  A.  2.  But 
Bayley,  J.  also  said,  that  it  was  quite  clear  that  in  trespass  the 
husband  and  wife  might  have  been  joined. 

Our  judgment  therefore  must  be  for  the  plaintiff. 

Vaughan,  J. : 

No  direct  authority  has  been  cited  in  favour  of  the  defendants ; 
and  Ketfworth  v.  Hill  is  an  a  fortiori  case  in  favour  of  the 
plaintiff;  for  that  was  an  action  for  the  conversion  of  goods; 
and  Bayley,  J.  says  that  it  is  quite  clear  that  in  trespass 
the  husband  and  wife  might  have  been  joined;  but  a  case 
of  trover  is  stronger  than  a  case  of  personal  assault.  Then,  the 
decision  in  Andrews  is  expressly  in  point. 

BOSANQXJET,  J. : 

I  think  this  demurrer  must  be  overruled.  No  distinct 
authority  has  been  adduced  for  the  defendants ;  but  there  are 
some  strong  cases  in  favour  of  the  plaintiff.  In  Watson  v. 
Thorpe,  which,  like  this,  was  an  action  of  assault  and  battery, 
against  husband  and  wife,  the  Court  held  that  the  wife  could 
not  plead  separately  son  assault  demesne ;  but  they  awarded 
a  repleader,  which  they  would  not  have  done  if  the  action  did 
not  lie.  In  Ben-y  v.  Nevys,  where  it  was  objected  in  trover, 
[  ^102  ]  that  the  conversion  could  not  be  laid  to  the  *use  of  husband 
and  wife,  it  was  admitted  in  argument,  that  for  battery  and 
false  imprisonment,  an  action  would  lie  against  them  jointly. 
Again,  in  Smalley  v.  Kerfoot,  the  Court  expressly  held  that  such 
an  action  was  maintainable.     It  is  stated  in  Andrews,  that  this 
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was  a  judgment  by  default;    and  the  verdict  mentioned  by         vike 

Strange  might  have  been  a  verdict  on  a  writ  of  inquiry.     Then     sa'unders. 

in  Key  worth  v.  Hill,  which  was  an  action  of  trover,  with  the 

conversion  laid  to  the  use  of  husband  and  wife,  the  Court  said 

they  would  presume  the  conversion  was  effected  by  a  destruction 

of  the  property ;  which  is  an  admission,  that  if  the  action  had 

been  for  such  destruction,  it  would  have  lain  against  husband 

and  wife  if  they  had  been  both  concerned.     It  is  not  necessary 

on  the  present  occasion,  to  decide  what  would  be  the  liability  of 

the  wife  as  to  damages,  in  case  she  should  survive  her  husband ; 

but  it  is  going  a  long  way,  to  say  that  she  ought  to  be  e^gempt 

after  having  been  jointly  concerned  in  the  injury. 

COLTMAN,  J. : 

The  counsel  for  the  defendants  has  not  made  out  any  ground 
for  exempting  the  wife  from  damages,  where  she  has  been  jointly 
concerned  in  committing  the  injury  ;  nor  has  he  cited  any  direct 
authority,  to  show  that  an  action  will  not  lie  against  them 
jointly  for  such  an  injury.  On  the  contrary,  there  are  two 
oxpress  authorities  the  other  way;  Watson  v.  Thorpe  and 
Smaihnj  v.  Kcrjoot :  consequently  there  must  be 

Judgment  for  the  plalntif. 


DALLMAN  v.  KING(l).  iss^. 

\ot  18 
(4  Bing.  N.  C.  105—113 ;  S.  C.  5  Scott,  382 ;  3  Hodges,  283;  7  L.  J.  (N.  8.)        '  -^  ' 

C.  P.  6.)  r  106  ] 

Agi'eement  that  lessee  should  spend  200/.  in  repairs,  to  be  inspected 
and  approved  of  by  lessor,  and  to  be  done  in  a  substantial  manner; 
lessee  to  be  allowed  to  retain  the  sum  out  of  the  first  ^^ear's  rent  of  the 
premises :  Held,  that  the  lessor's  approval  was  not  a  condition  precedent 
to  the  lessee's  i*etaining  the  rent. 

Case  for  an  excessive  distress. 

At  the  trial,  it  appeared  that  the  plaintiff  had  taken  the 
premises  of  the  defendant,  the  trustee  of  a  charity,  by  agree- 
ment bearing  date  the  29th  of  August,  1835,  at  the  clear  yearly 
rent  of  260Z.,  payable  quarterly,  at  the  four  usual  days  of 
payment  in  the  year,  the  first  payment  to  become  due   and 

(1)  SUtdhard  v.  Let^  (1863)  3  B.  &  S.  364,  371. 
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dallman  payable  on  the  25th  of  December  then  next  ensuing.  The 
Kntow  agreement  then  was  as  follows:  ''And  the  said  Thomas  Dalknan 
doth  hereby  promise  and  agree  to  spend  out  of  his  own  proper 
monies,  within  one  year  from  the  date  hereof,  the  sum  of  200/. 
at  the  least,  in  erecting  and  building  a  kitchen  to  the  said 
messuage,  with  necessary  fittings ;  and  also  in  altering  the 
large  room,  one  pair  story,  into  two  or  more  rooms,  or  in 
such  other  repairs  as  may  be  necessary  to  make  the  same  fit 
for  habitation ;  such  erection  and  alterations  or  repairs  to  be 
inspected  and  approved  of  by  the  said  William  King,  and  to 
be  done  in.  a  substantial  manner.  And  it  is  agreed  that  the 
said  Thomas  Dallman  shall  be  allowed  the  sum  of  200Z.  towards 
such  erection  and  alterations  or  repairs,  and  shall  be  at  liberty 
to  retain  the  same  out  of  the  first  year's  rent  of  the  said 
premises.  And  the  said  Thomas  Dallman  doth  hereby  further 
promise  and  agree  to  pay  to  the  said  W.  King,  or  to  the  trustees, 
for  the  time  being,  of  the  said  charity,  the  said  yearly  rent  of 
2502.  at  the  times  and  in  manner  aforesaid." 

In    September,    1886,   a  year's  rent  being  in  arrear,   and 
the  plaintiff  offering  to  pay  only  501.,  the  defendant,  allowing 
115/.  lis.  for  work  done  by  the  plaintiff,  made  a  distress  for 
134/.  Ss. 
[  106  ]  The  work  for  which  the  plaintiff  was  to  be  allowed  200Z., 

had  not  been  approved  of  by  the  defendant;  but  the  jury  finding 
that  it  had  been  done  in  a  substantial  manner,  gave  a  verdict 
for  the  plaintiff. 

Talfoui'd,  Berjt.,  pursuant  to  leave  reserved,  obtained  a  rule 
nisi  to  set  the  verdict  aside,  and  enter  a  nonsuit  instead,  on  the 
ground  that  the  defendant's  approval  of  the  manner  in  which 
the  work  done  by  the  plaintiff  had  been  performed,  was  a 
condition  precedent  to  the  plaintiff's  deducting  the  amount  from 
his  rent.  He  relied  on  Morgan  v.  Bmiie  (i),  where  the  defendant 
was  to  pay  for  building,  upon  receiving  an  architect's  certificate 
that  the  work  was  done  to  his  satisfaction :  and  the  architect 
having  checked  the  builder's  charges,  and  sent  them  to  the 
defendant,  it  was  held,  that  that  did  not  amount  to  such  a 

(1)  35  B.  E.  60:5  (9  Bing.  672). 
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certificate  of  satisfaction  as  to  enable  the  builder  to  sue  the     Dallman 


V. 


defendant,  although  the  defendant  had  not  objected  to  pay  on  the  king. 
ground  that  no  sufficient  certificate  had  been  rendered :  and 
TiNDAL,  Ch.  J.  was  of  opinion,  that  the  production  of  a  certificate 
from  the  architect,  was  a  condition  precedent  to  the  bringing 
that  action. 

Wilde,  Serjt.  and  Bayley  showed  cause : 

The  defendant's  approval  is  not  a  condition  precedent  to  the 
plaintiff's  right  to  repay  himself  out  of  the  rent.  It  does  not  go 
to  the  whole  consideration  ;  it  is  stipulated  for  by  a  clause 
distinct  from  that  under  which  the  plaintiff  is  authorised  to 
repay  himself ;  and  if  it  were  a  condition  precedent,  the  defen- 
dant by  capriciously  withholding  his  approval,  might  render  the 
clause  for  repayment  altogether  nugatory.  The  intention  of 
the  parties  was,  that  the  plaintiff  should  repay  himself  if  the 
work  *were  substantially  done,  and  that  if  it  were  not,  the  [  *107  ] 
defendant  should  have  his  cross  action:  but  the  jury  having 
found  that  it  was  substantially  done,  there  is  no  pretence  for 
the  defendant's  withholding  his  approval.  In  Monjan  v.  Birnie 
the  work  was  to  be  done  to  the  satisfaction  of  an  architect,  and 
the  money  was  not  to  be  paid  till  a  certain  time  running  from 
the  date  of  the  architect's  certificate :  till  that  certificate  was 
obtained,  therefore,  there  was  no  means  of  ascertaining  when 
the  plaintiff  should  be  paid.  But  in  Hothavi  v.  East  India 
Company  (i)  it  was  held,  that  a  covenant  in  a  charter-party 
*'  that  no  claim  should  be  admitted,  or  allowance  made  for  short 
tonnage,  unless  such  short  tonnage  should  be  found  and  made 
to  appear  on  the  ship's  arrival  on  a  survey  to  be  taken  by  four 
shipwrights,  to  be  indifferently  chosen  by  both  parties,"  was 
not  a  condition  precedent  to  the  plaintiff's  right  of  recovering 
for  short  tonnage,  but  was  a  matter  of  defence,  to  be  taken 
advantage  of  by  the  defendants ;  and  that  the  not  averring  the 
performance  was  no  ground  for  arresting  the  judgment:  also, 
that  if  the  defendants  prevented  the  performance  of  a  condition 
precedent,  by  their  neglect  and  default,  it  was  equal  to  per- 
formance by  the  plaintiffs.  However,  it  is  a  sufficient  answer 
(1)  1  E.  K.  333  (1  T.  R.  63H). 
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Dallman  to  this  application,  that  the  stipulation  for  the  defendant's 
Kino.  approval  does  not  go  to  the  whole  of  the  consideration  for  the 
agreement.  Thus,  in  Fother(jill  v.  Walton  (i),  the  omission  to 
take  on  board  six  pipes  of  brandy  on  the  voyage  out,  according 
to  covenant,  was  held  to  be  no  bar  to  an  action  for  the  freight  of 
the  entire  voyage;  in  Store r  v.  Gordon  (2),  the  failure  by  the 
plaintiff  to  perform  an  undertaking  to  deliver  an  outward  cargo, 
was  held  no  bar  to  an  action  against  the  defendant  for  failing  to 
provide  a  homeward  cargo;  and  in  Ritchie  v.  Atkinson  (3),  the 
failure  to  receive  and  deliver  a  complete  cargo,  according  to 

[  *108  ]  agreement,  did  *not  preclude  the  plaintiff  from  recovering  pro 
rata  for  a  short  cargo.  The  same  point  was  determined  in 
Geonje  v.  Jackson  (4),  and  the  principle  was  recognised  in  the 
decision  of  Miller  v.  Burn  (5),  where  the  plaintiff  recovered  for 
building  a  house,  though  he  had  not  done  it  in  two  months, 
according  to  his  agreement.     See  also  Stavers  v.  Curling  (6). 

Tal/ourdy  in  support  of  the  rule,  relied  on  Morgan  v.  Biniic  ; 
observing,  that  the  architect  whose  approval  in  that  case  was 
held  to  be  a  condition  precedent,  was  appointed  by  the  defendant ; 
and  contending,  that,  in  effect,  there  was  no  difference  between 
an  approval  of  the  works  by  the  defendant,  or  an  approval  by  an 
architect  appointed  by  him.  The  defendant,  as  trustee  for  a 
charitable  institution,  was  bound  to  see  that  the  work  was  duly 
performed  :  and  the  plaintiff  was  to  deduct  only  for  such  erections 
as  had  been  approved  of  by  the  defendant. 

TiNDAL,  Ch.  J. : 

The  first  question  is,  whether  the  approval  by  the  defendant 
of  the  repairs  which  were  to  be  done  by  the  plaintiff,  was 
a  condition  precedent  to  his  deducting  the  amount  from  the 
rent  to  be  paid  to  the  defendant.  Now,  in  point  of  form,  it 
seems  to  me  that  this  is  not  necessarily  a  condition  precedent. 
It  is  not  in  form  a  condition  precedent,  unless  some  words  at  the 
end  can  be  deemed  to  have  such  import  in  law.     The  words  used 

(1)  20  R.  E.  567  (8  Taunt.  576).  of  Bayley,  J. 

(2)  15  E.  li.  499  (3  M.  &  S.  308).  .  (5)  Ihtd, 

(3)  10  E.  E.  307  (10  East,  295).  (6)  43  B,  B.  682  (3  iJing.  N.C.  355). 

(4)  K.  13.  Michaelmas,  1813.   MSS. 
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are,  that  Thomas  Dallman  shall  lay  out  200/.  in  certain  erections     dallman 

and  alterations,  "  such  erections  and  alterations  or  repairs  to  be        kivq. 

inspected  and  approved  of  by  the  said  W.  King,  and  to  be  done 

in  a  substantial  manner."     This  is  a  separate  clause  from,  ^'  it 

is  agreed  that  the  said  Thomas  Dallman  shall  be  allowed  *the       [  '109  ] 

sum  of  200/.  towards  such  erections  and  alterations,  or  repairs, 

and  shall  be  at  liberty  to  retain  the  same  out  of  the  first  year's 

rent  of  the  said  premises."     Unless,  therefore,  the  word  "  such  " 

includes  lx)th  the  quality  of  the  repairs,  and  the  right  of  the 

lessor  to  decide  on  their  sufficiency  by  his  approval,  this  is 

not  a  condition  precedent;  it  does  not  go  to  the  whole  of  the 

consideration ;  for  if  the  tenant  had  done  all  but  the  minutest 

fraction,  the  argument  for  the  defendant  would  still  hold,  that 

the  refusal  of  his  approval  would  disentitle  the  plaintiff  to  make 

any  deduction,  although  it  is  apparent  that  such  could  never 

have  been  the  intention  of  the  parties. 

But  admitting  this  clause  of  the  agreement  to  constitute  a 
condition  precedent,  the  next  question  is,  whether  the  condition 
has  been  substantially  performed.  The  stipulation  consists  of 
two  parts :  first,  that  the  work  should  be  done  in  a  substantial 
manner  ;  secondly,  that  it  should  be  done  to  the  satisfaction  of 
the  lessor.  The  gist  of  the  agreement  is,  that  the  work  should 
be  done  in  a  substantial  manner  ;  the  approval  of  the  lessor  was 
added,  for  the  purpose  of  enabling  him  to  ascertain  that  the  work 
had  been  done.  It  never  could  have  been  intended  that  he 
should  be  allowed  capriciously  to  withhold  his  approval ;  that 
would  have  been  a  condition  which  would  go  to  the  destruction 
of  the  thing  granted,  and  if  so,  according  to  the  well  known  rule, 
the  thing  granted  would  pass  discharged  of  the  condition.  The 
jury  find  that  200/.  has  been  laid  out,  according  to  the  terms  of 
the  agreement ;  that  is,  in  substance  and  effect,  according  to  the 
intention  of  the  parties.  Under  such  circumstances,  it  would  be 
giving  greater  effect  to  the  clause  for  the  lessor's  approval,  than 
could  ever  have  been  intended  by  the  parties,  if  we  held  that  no 
deduction  should  be  made  for  the  repairs  till  such  approval  had 
been  formally  signified.  The  case  is  clearly  distinguished  from 
Morgan  v.  Bimie ;  the  great  object  of  the  defendant  in  that  case, 
was,  not  to  be  liable  for  the  expense  of  ^additions  and  alterations       [  *iio  j 
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dallman  in  the  execution  of  a  building  contract,  without  the  certificate  of 
Kino.  a  third  person,  a  surveyor,  who  is  expressly  called  the  arbitrator 
between  the  parties.  The  certificate  of  the  arbitrator  was  there 
a  clear  condition  precedent  to  the  liability  of  the  defendant :  it 
is  doubtful  whether  there  is  any  condition  precedent  here,  bat  if 
there  is,  it  has  been  substantially  performed. 

Vauohan,  J. : 

I  am  of  the  same  opinion.  In  modem  times  the  doctrine  of 
conditions  precedent  has  been  considerably  relaxed,  and  there  is 
no  disposition  in  the  Courts  to  consider  stipulations  in  that  light, 
unless  the  terms  of  the  contract  clearly  require  it.  Looking  at 
the  intention  of  these  parties,  as  it  is  to  be  collected  from  the 
instrument  before  us,  I  cannot  put  the  construction  on  the  word 
**  such  "  which  the  defendant  requires.  The  plaintiff  is  to  lay 
out  200Z.  in  ''erecting  and  building  a  kitchen  to  the  said 
X  messuage,  with  necessary  fittings ;  and  also  in  altering  the  large 
room,  one  pair  story,  into  two  or  more  rooms,  or  in  such  other 
repairs  as  may  be  necessary  to  make  the  same  fit  for  habitation.'* 
And  there  the  sentence  stops,  after  showing  the  precise  objects 
of  the  contemplated  expenditure.  Therefore,  by  such  repairs,  I 
conceive  the  parties  meant  repairs  of  the  description  specified. 
The  sentences  which  specify  the  repairs,  and  stipulate  for  the 
landlord's  approval,  are  entirely  distinct,  and  admit  of  the 
construction  that  this  is  not  a  condition  precedent.  If  we  were 
to  hold  that  it  was,  the  defendant  might  capriciously  deprive 
the  plaintiff  of  any  remedy.  I  think  it  is  not  a  condition 
precedent,  and  the  defendant  by  giving  credit  for  115/.,  may 
be  said  himself  to  have  put  that  construction  on  the  agreement. 
If,  however,  it  could  be  considered  as  a  condition  precedent, 
it  has,  at  all  events,  been  substantially  complied  with. 

[  111  J  BOSANQUET,  J. : 

The  case  depends  on  the  construction  which  is  to  be  put  on 
the  agreement  between  the  parties  ;  the  Court  cannot  take  into 
its  consideration  that  the  defendant  was  not  contracting  for  his 
own  benefit.  It  appears  that  the  plaintiff  having  entered  on  the 
premises  as  tenant,  agreed  to  lay  out  2001.  in  a  certain  way. 


VOL.  XLiv.J      1837.     C.  P.     4  BING.  N.  C.  111—112.  667 

viz.,  ''  in  erecting  and  building  a  kitchen  to  the  said  messuage,     dallman 
vith  necessary  fittings  ;  and  also  in  altering  the  large  room,  one        kino. 
pair  story,  into  two  or  more  rooms,  or  in  such  other  repairs  as 
might  be  necessary  to  make  the  same  fit  for  habitation ;  "  and 
the  jury  find  that  this  undertaking  has  been  performed:  the 
instrument  then  goes  on,  ''such  erections  and  alterations  or 
repairs  to  be  inspected  or  approved  of  by  the  said  William  King, 
and  to  be  done  in  a  substantial  manner."     If  this  sentence  had 
commenced  with,  ''  It  is  further  agreed,  that  the  defendant  shall 
be  at  liberty  to  inspect  and  approve,"  &c.,  it  could  hardly  have 
been  considered  otherwise  than  as  a  separate  and  independent 
agreement ;  and,  as  it  stands,  the  sentence  does  not  necessarily 
import  a  condition  precedent.  Then  we  come  to  the  clause,  '^  that 
the  said  William  Dallman  shall  be  allowed  the  sum  of,  200{. 
towards  such  erections  and  alterations  or  repairs,  and  shall  be  at 
liberty  to  retain  the  same  out  T)f  the  first  year's  rent  of  the  said 
premises."     What  are  such  erections  and  repairs  ?     Such  as  are 
done  for  the  improvement  of  the  house.     It  is  contended  that 
they  must  mean  such  as  have  been  approved  of  by  the  defendant : 
that  construction,  however,  would  set  up  a  condition  precedent, 
repugnant  to  the  main  object  of  the  agreement,  and  therefore 
void.     The  question  in  Morgan  v.  Birfiie  was  altogether  different ; 
there,  the  defendant  was  to  pay  for  building,  upon  receiving  an 
architect's  certificate  that  the  work  was  done  to  his  satisfaction. 
The  architect  checked  the  builder's  charges,  and  sent  them  to 
the  defendant ;  it  was  held,  that  that  *did  not  amount  to  such  a       [  *112  ] 
certificate  of  satisfaction  as  to  enable  the  builder  to  sue  the 
defendant,  although  the  defendant  had  not  objected  to  pay  on 
the  ground  that  no  sufficient  certificate  had  been  rendered  :  and 
TiNDAL,  Ch.  J.  said  he  was  of  opinion  that  the  production  of  a 
certificate  from  the  architect  was  a  condition  precedent  to  the 
bringing  that  action.     The  surveyor,  it  is  true,  was  the  surveyor 
of  the  defendant,  but  he  had  been  approved  of  as  an  arbitrator 
between  both  parties ;  and  it  was  distinctly  stipulated  that  no 
money  should  be  paid  till  his  certificate  had   been  obtained. 
That  is  altogether  different  from  the  present  case,  in  which  I 
think  there  is  nothing  to  prevent  the  plaintiff  from  deducting  the 
sum  which  the  jury  find  he  has  substantially  expended. 
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Dallman     Coltman,  J. : 

r. 

King.  The  question  is,*  whether  the  approval  of  the  defendant  was  a 

condition  precedent  to  the  plaintiff's  deducting  from  the  rent  the 
2001.  he  had  substantially  expended.  It  might  be  some  incon- 
venience to  the  defendant  that  this  should  be  held  not  a  condition 
precedent,  because  he  might  be  called  on  to  allow  sums  not  fairly 
expended ;  though  for  that  he  would  have  a  remedy,  by  suing 
for  breach  of  the  plaintiff's  undertaking :  but  it  would  be  more 
inconvenient  to  the  plaintiff,  after  he  had  laid  out  the  whole  or 
the  greater  part  of  the  money,  for  us  to  hold  the  defendant's 
approval  a  condition  precedent  to  his  being  reimbursed.  We 
should  not  hold  it  a  condition  precedent,  without  the  strongest 
reasons  for  doing  so.  I  think  it  is  not  a  condition  precedent. 
The  case  is  clearly  distinguishable  from  Morgan  v.  Birnie,  and 
turns  on  the  construction  to  be  put  on  the  words  **  such  erections, 
alterations,  or  repairs  to  be  inspected  and  approved  of  by  the  said 
William  King,  and  to  be  done  in  a  substantial  manner."  If  we 
were  to  adopt  the  defendant's  construction,  he  might  capriciously 

[  'lis  ]       withhold  *his  approval,  and  deprive  the  plaintiff  of  the  money 

due.    But  the  agreement  is  in  effect  a  contract  that  the  repairs 

should  be  substantially  done ;  and  that  the  defendant  should  have 

the  means  of  ascertaining  the  fact.    The  jury  having  found  that  the 

repairs  were  substantially  done,  this  rule  must  be 

Discharged, 


1887.  BULNOIS  V.  MACKENZIE. 

AW.  25. 
(4  Bing.  N.  C.  127—134  ;  S.  C.  5  Scott,  419 ;  3  Hodges,  251 ;  7  L.  J.  (N.  S.) 

[  127  ]  C.  P.  33 ;  6  DowL  P.  C.  21o  ;  2  Caq).  P.  C.  40(5 ;  Webs.  P.  G.  260.) 

lu  actions  for  infringing  a  patent,  the  notices  of  objection  delivered 
by  defendant  under  o  &  6  Will.  IV.  c  83,  s.  5  (1),  are  not  conclusive  at 
his  peril ;  but  the  Court,  or  a  Judge,  under  their  general  jurisdiction, 
as  well  as  under  the  statute,  may  order  a  further  and  fuller  notice. 

This  was  an  action  on  the  case  for  infringing  a  patent  for  an 
improved  cabriolet  invented  by  Moses  Poole,  and  by  him  assigned 
to  the  plaintiff. 

By  the  statute  6  &  6  Will.  IV.  c.  83,  s.  5  (i)  it  is  enacted, 

(1)  See  now  sect.  29  of  the  Patents,  Designs,  and  Trade  Marks  Act,  1883 
(■iO  &  47  Viet.  c.  57).— E.  C. 
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"  that  in  any  action  brought  against  any  person  for  infringing      bulnois 

any  letters  patent,  the  defendant,  in  pleading  thereto,  shall  give    Mackenzie. 

to  the  plaintiff,  and  in  any  scire  facias  to  repeal  such  letters 

patent,  the  plaintiff  shall  file  with  his  declaration,  a  notice  of 

any  objections  on  which  he  means  to  rely  at  the  trial  of  such 

action  ;  and  no  objection  shall  be  allowed  to  be  made  on  behalf 

of  *sueh  defendant  or  plaintiff  respectively  at  such  trial,  unless      [  •128  ] 

he  prove  the  objections  stated  in  such  notice ;  provided  always, 

that  it  shall  and  may  be  lawful  for  any  Judge  at  Chambers,  on 

summons  served  by  such  defendant  or  plaintiff,  or  such  plaintiff 

or  defendant  respectively  to  show  cause  why  he  should  not  be 

allowed  to  offer  other  objections,  whereof  notice  shall  not  have 

been  given  as  aforesaid,  to  give  leave  to  offer  such  objections,  on 

such  terms,  as  to  such  Judge  shall  seem  fit." 

The  defendant  pleaded  several  pleas,  and  delivered  with  them 

a  notice  of  the  following  objections  to  the  patent :  first,  that  the 

alleged  invention  was  not,  at  the  time  of  granting  the  patent, 

new  ;  secondly,  that  Poole  was  not  the  first  and  true  inventor ; 

thirdly,  that  Poole  was  not,  at  the  time  of  granting  the  patent, 

in  the  possession  of  the  alleged  invention ;  fourthly,  that  at  the 

time  of  granting  the  patent,  the  alleged  invention  had  been  used 

by  others ;  fifthly,  that  the  supposed  improvements  were  not  a 

new  invention  as  to  the  public  use  thereof;  sixthly,  that  the 

sx>ecification  was  imperfect  in  not  ascertaining  the  nature  of  the 

invention,   and  not  showing    the    application    of    the   alleged 

improved  construction.     These  objections  were  a  mere  echo  of 

the  pleas. 

On  the  14th  of  June  last,  Park,  J.  after  hearing  counsel  on 
both  sides  at  Chambers,  upon  a  summons  for  further  and  better 
objections,  ordered  the  defendant's  attorney  to  deliver  a  further 
and  better  account  in  writing  of  the  objections  intended  to  be 
relied  on.    Whereupon 

The  defendant  added  to  his  fourth  objection,  that  the  alleged 
invention  had  been  used  by  James  Hargrave  Mann  in  England, 
and  by  divers  other  persons  in  other  parts  of  the  kingdom : 
altered  the  fifth,  into  an  objection  that  the  specification  did  not 
describe  the  nature  of  the  *invention ;  that  every  matter  or  [  •120  ] 
principle  stated  in  it  was  already  known  to  the  public,  and  open 
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BuLKois      to  public  use ;  and  that  it  contained  no  new  combination :  and 

Mackenzie,    the  sixth,  into  an  objection  that  vehicles  with  two  wheels,  dra\*Ti 

by  one  horse,  and  entered  behind,  were  in  public  use  before  the 

granting  of  the  letters  patent ;  and  that  the  specification  did  not 

set  out,  with  any  certainty,  what  Poole  claimed  as  his  invention - 

The  plaintiff  then  took  out  a  summons,  calling  on  the  defen* 
dant  to  furnish  the  name,  description,  and  place  of  abode  of  the 
persons  referred  to  in  the  fourth  objection,  and  further  and 
better  objections  in  lieu  of  the  fourth,  fifth,  and  sixth,  or  to  be 
precluded  from  calling  witnesses  in  support  of  the  fourth. 

Vaughan,  J.,  after  hearing  counsel  on  both  sides,  on  the  22nd 
of  June  made  an  order  to  that  effect.  The  defendant  then  added 
to  the  first  objection,  that  the  details  of  the  alleged  invention 
(specifying  them),  as  well  as  the  alleged  invention,  were  not  iiew ; 
and  in  place  of  the  fourth,  fifth,  and  sixth  objections,  substituted 
a  minute  detail  of  defects  in  the  specification,  concluding  the 
whole  with  a  statement  of  the  address  and  description  of  James 
Hargrave  Mann.     Early  in  the  present  Term 

Sir  F.  Pollock  obtained  a  rule  to  rescind  the  two  orders  of  the 
14th  and  22nd  of  June,  and  for  the  defendant  to  be  at  liberty, 
on  the  trial  of  the  cause,  to  rely  on  the  objections  originally 
delivered  with  the  pleas.  He  contended  that,  under  the  late 
statute,  the  defendant  must  deliver  in  a  particular  of  objections 
at  his  own  peril,  and  that  the  Judges  had  no  authority  to 
interfere  under  their  general  jurisdiction. 

Wilde,  Serjt.  and  Hoggiutf,  who  showed  cause,  insisted  that 
[  •130  ]  even  if  the  late  statute  did  not  confer  any  authority  *in  this 
matter,  the  Court  had  a  right  to  interfere  by  virtue  of  their 
general  jurisdiction  in  regulating  the  proceedings  in  a  cause : 
as,  in  ordering  particulars  of  a  plaintiff's  demand;  further 
particulars ;  the  production  and  inspection  of  documents,  and 
the  like ;  for  which  orders  there  was  no  authority  by  statute. 
In  Blakey  v.  Porter  (i),  they  ordered  a  copy  of  an  assigmnent 
of  a  lease,  to  enable  the  plaintiff  to  commence  an  action  of 
covenant.     And,   in   general,   where  a   party  can    obtain    an 

(1)  1  Taunt.  :386. 
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inspection  of  docaments  in  equity,  this  Court  will  compel  it  bulnois 
in  the  progress  of  a  cause.  Under  the  statutes  of  set-off,  the  Mackenzie. 
defendant  may  be  said  to  act  at  his  peril,  and  no  express  juris- 
diction is  given  to  the  Court ;  and  yet  it  is  the  constant  practice 
to  order  amended  particulars  of  set-off.  But  the  proviso,  in  s.  5 
of  the  late  Patent  Act,  seems  to  point  expressly  to  a  discretion 
in  the  Court. 

Here,  the  first  notice  of  objections  v^as  altogether  illusory 
and  vague,  and  gave  no  more  information  than  the  plea.  The 
plaintiff  was  at  all  events  entitled  to  know  the  names  and 
addresses  of  the  other  persons  besides  Mann,  who  were  alleged 
to  have  used  the  plaintiff's  invention  ;  otherwise,  if  the  evidence 
as  to  Mann  were  answered,  the  plaintiff  might  still  be  taken  by 
surprise  as  to  the  others  who  were  not  named. 

Sir  F.  Pollock  and  H.  V.  Richards,  in  support  of  the  rule, 
argued,  that  to  enforce  these  orders  would  be  an  unfair  exposure 
of,  and  interference  with,  the  defendant's  evidence  :  that  the 
jurisdiction  of  the  Court  in  controlling  the  proceedings  in  a 
cause  appeared  by  the  Year  Books  to  have  commenced  in  the 
reign  of  Henry  VII.,  when  pleadings  were  ore  tenus:  the  Court 
then  compelled  a  defendant  to  produce  a  document ;  but  that 
w^as  *a  usurpation  which  the  Court  would  not  now  be  disposed  to  [  *131  ] 
extend;  otherwise,  it  might  become  impossible  to  draw  a  line. 
The  Court  might  be  called  on  to  order  particulars  of  every  plea 
that  was  pleaded ;  the  time,  place,  and  manner  of  sou  assault 
demesne^  and  the  details  of  the  trading,  debt,  and  act  of  bank- 
ruptcy, which  the  plaintiff's  assignees  must  prove  upon  being 
required  to  do  so.  The  defendant  being  precluded  from  giving 
evidence  of  any  objection  of  which  he  has  not  given  notice,  the 
sufficiency  of  the  notice  will  be  determined  at  the  trial.  And  as 
to  the  names  and  addresses  of  the  other  persons  mentioned  in 
the  notice,  the  defendant  may  be  able  to  prove  that  several 
persons  have  been  seen  using  it,  with  whose  names  he  is 
unacquainted.  In  Crofts  v.  Peach  (i),  in  an  action  for  the 
infringement  of  a  patent,  the  Court  held,  that  the  plaintiff 
could  not  be  compelled  to  produce  a  specimen  of  the  patent 

(1)  2  Hodges,  110. 
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BuLNois  articles  to  enable  the  defendant  to  prepare  his  defence  to  the 
Mackenzie,  action.  If  these  orders  be  enforced,  it  will  rest  with  a  Judge  at 
Chambers,  and  not  with  the  defendant,  to  say  on  what  evidence 
he  shall  go  to  trial :  he  proceeds  on  notices  given  by  the  Jadge, 
knd  not  on  those  for  which  the  statute  has  made  him  responsible. 
The  analogy  of  set-off  has  no  application,  for  a  set-off  is  a  species 
of  cross  action,  of  which  the  party  is  bound  to  furnish  all  the 
particulars ;  and  this  is  the  first  time  that  an  order  like  the 
present  has  been  made. 

TiNDAL,  Ch.  J. : 

This  is  an  application  to  set  aside  two  orders  of  a  Judge  at 
Chambers ;  one,  for  further  and  better  objections  in  answer  to 
an  action  for  infringement  of  a  patent ;  that  has  been  complied 
with,  and  therefore  there  is  no  occasion  for  setting  it  aside  ;  the 
[  '132  ]  other,  for  the  address  of  James  Mann  and  other  *per8ons,  who 
are  alleged  by  the  defendant  to  have  used  the  invention  before 
the  plaintiff.  To  a  certain  extent,  that  order  has  also  been 
complied  with,  for  the  address  of  James  Mann  has  been 
furnished  :  to  that  extent,  therefore,  it  is  unnecessary  to 
rescind  it ;  and  the  only  question  is,  whether  it  should  be 
rescinded  as  to  the  name  and  address  of  the  other  persons. 
I  accede  to  the  proposition  that  the  Court  has  the  right  to  model 
these  proceedings  under  its  general  jurisdiction ;  and  I  protest 
against  the  word  **  usurpation  "  which  has  been  employed  on 
the  part  of  the  defendant.  It  is  admitted  by  the  learned  counsel 
that  this  jurisdiction  was  exercised  in  the  reign  of  Henry  the 
Seventh  ;  it  has  constantly  been  acted  on  ever  since ;  and  it  is 
most  beneficial  to  the  parties,  who  would  otherwise  be  driven  to 
a  court  of  equity.  But  looking  at  the  words  of  the  statute  5  <t  6 
Will.  IV.  c.  83,  s.  5,  I  think  it  falls  clearly  within  the  same  con- 
struction as  the  statutes  of  set-off.  I  cannot  see  any  objection 
to  the  Court's  looking  at  notices  delivered  by  the  defendant,  and 
detennining  whether  or  not  they  are  sufficient.  At  the  same 
time  there  is  a  generality  in  the  words  of  the  section,  which 
leaves  it  open  to  doubt,  whether  under  the  words  "notice  of 
objection  "  we  can  require  the  defendant  to  furnish  the  names 
of  those  who  are  alleged  to  have  used  the  plaintiff's  invention. 
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We  shall  therefore  rescind  so  much  of  the  second  order,  as      Bulnoib 
requires  the  defendant  to  famish  the  names  and  addresses  of    maokekzis. 
those  other  persons.     The  consequence  will  be,  that  the  Judge 
at  Nisi  Prius  will  admit  or  reject  evidence  as  to  those  persons, 
according  as  he  may  deem  them  to  fall  within  the  terms  of  th 
notice  or  not;  and  then,  one  of  the  parties  will  tender  a  bill  of 
exceptions.     I  regret  that  the  defendant  declines  to  preclude  this 
inconvenience  by  complying  now  with  the  Judge's  order. 

Vaughan,  J. :  L  ^83  ] 

It  is  true  that  the  order  is  new  in  specie ;  but  before  the  recent 
Act  and  the  new  rules  of  pleading,  the  question  was  not  likely  to 
arise;  because  the  defendant  might  give  in  evidence  whatever 
he  pleased,  under  the  general  issue.  I  think  the  construction  I 
put  on  the  Act  was  correct.  It  meant  to  afford  the  plaintiff  more 
specific  information  than  was  given  by  the  defendant's  plea ; 
and,  therefore,  I  think  the  present  notice  insuf&cient ;  for  if  the 
defendant  fails  as  to  the  alleged  user  by  James  Mann,  he  has 
only  to  resort  to  the  others,  as  to  whom  the  plaintiff  must  now 
be  taken  by  surprise. 

BOSANQUET,  J. : 

I  entertain  no  doubt  as  to  the  power  of  the  Court  to  decide  on 
the  sufSciency  of  these  notices  of  objection.  I  do  not  consider 
it  to  have  been  created  by  the  late  Act  of  Parliament,  but  the 
fifth  section  of  the  Act  engrafts  itself  on  the  practice  already 
existing.  The  practice  as  to  notice  of  set-off  is  exactly  analogous. 
The  defendant  originally  gave  merely  the  heads  of  his  set-off, 
which  afforded  the  plaintiff  little  information ;  the  Courts  there- 
fore required  him  to  furnish  such  particulars  as  should  enable 
the  plaintiff  to  understand  what  was  to  be  proved  at  the  trial ; 
not,  indeed,  to  lay  open  his  case,  or  the  evidence  by  which  it  was 
to  b£  supported,  but  give  a  reasonable  account  of  the  nature  of 
the  transaction.  I  have  no  doubt,  therefore,  of  the  power  of  a 
Judge  to  order  a  further  np^ice  of  objections :  but  I  think  the 
order  goes  too  far  in  requiring  the  names  of  all  the  others,  who 
are  alleged  to  have  used  the  invention.     Andrews  v.  Bond  (i)  is 

(1)  8  Price,  213,  538. 
B.B, — ^VOL,  XLIV,  43 
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BuLNoiB  in  point.  There,  the  plaintiff  had  been  nonsuited,  on  the  ground 
Magkbnziib.  ^^^^  ft  notice  of  set-off  had  given  sufficient  information  of  the 
sum  intended  to  be  set-off  against  the  demand,  and  that  the 
[  *134  ]  "^defendant  was  not  precluded  by  his  particular  of  set-off,  from 
entering  into  a  proof  of  a  counter  demand  not  stated  there ;  that 
nonsuit  was  afterwards  set  aside,  and  the  Court,  considering  that 
he  was  precluded,  granted  a  new  trial. 

COLTMAN,  J. : 

As  far  as  the  jurisdiction  of  the  Court  is  concerned,  I  think 
this  question  must  be  decided  on  the  same  principle  as  questions 
under  the  statute  of  set-off.  The  recent  statute,  no  doubt, 
requires  a  pretty  full  notice  to  restrain  the  generality  of  a 
defence  :  but,  perhaps,  it  would  be  throwing  tpo  great  a 
difficulty  on  the  defendant  to  require  him  to  disclose  the  name 
and  address  of  all  persons  who  are  alleged  to  have  been  seen 
using  the  plaintiff's  invention.  To  that  extent,  therefore,  1 
think  the  Judge's  order  should  be  rescinded. 

Rule  absolute  accordingly. 


1837.  GOULD  AND  Others  v.  OLIVER  (1). 

JVov.  25. 
(4  Bing.  N.  C.  134-143 ;  S.  C.  5  Scott,  446 ;  3  Hodges,  307 ;  7  L.  J.  (N.  S.) 

[  134  ]  C.  P.  68.) 

The  proprietor  of  goods  laden  on  the  deck  of  a  ship,  according  to  the 
custom  of  a  particular  trade,  is  entitled  to  contribution  from  the  ship 
owner  for  a  loss  by  jettison. 

The  second  count  of  the  declaration  stated,  that  whereas  the 
plaintiffs,  before  and  at  the  time  of  the  happening  of  the  damages 
and  losses  in  that  count  mentioned,  were  the  owners  and  pro- 
prietors of  certain  merchandize  and  chattels,  to  wit,  twenty-six 
pieces  of  timber,  then  being  in  and  on  board  a  certain  ship  or 
vessel  of  the  defendant,  and  laden  and  placed  on  the  deck  thereof, 
to  be  carried  and  conveyed  therein  for  freight  payable  to  the 
defendant  in  that  behalf,  on  a  certain  voyage  whereon  the  said 
ship  was  then  proceeding,  to  wit,  from  Quebec  to  London ;  and 

(1)  The  sequel  (1840)  is  reported  with  in  the  corresponding  yolume  of 
in  2  Man.  &  Or.  208,  and  will  be  dealt     the  Revised  Eeporbj.— B,  C, 
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whereas,  ^before  and  at  the  time  of  the  loading  of  the  said  last-  Gould 
mentioned  pieces  of  timber,  in  and  on  board  the  said  ship  or  OLrvEB. 
vessel,  there  had  been,  and  was,  a  certain  ancient  and  laudable  [  *135  ] 
custom  used  and  approved  of,  touching  and  concerning  the 
loading  of  timber  in  and  on  board  ships  or  vessels  trading 
between  Quebec  and  London,  and  employed  in  carrying  timber 
from  Quebec  to  London  aforesaid,  that  is  to  say,  that  the  owners 
of  such  ships  or  vessels  have  had,  and  have  been  used  and 
accustomed  to  have,  and  of  right  have  had,  and  still  of  right 
ought  to  have  for  themselves  and  their  servants,  the  liberty  and 
privilege  of  loading  and  placing  on  the  deck  of  such  ships  or 
vessels,  a  reasonable  part  of  such  timber,  as  they  from  time  to 
time  respectively  are  employed  to  bring  from  Quebec  to  London ; 
and  whereas  also  the  said  ship  or  vessel,  in  that  count  first 
mentioned,  at  the  time  of  the  happening  of  the  damages  and 
losses  in  that  count  mentioned,  was  a  ship  or  vessel  trading 
between  Quebec  and  London,  and  employed  in  carrying  timber 
from  Quebec  to  London  aforesaid ;  and  the  said  twenty-six  pieces 
of  timber,  so  laden  and  placed  on  the  deck  of  the  said  ship  or 
vessel,  were  then  a  reasonable  part  in  that  behalf  of  the  timber 
which  the  defendant  was  then  employed  to  carry  in  that  voyage 
by  the  said  ship  or  vessel  from  Quebec  to  London  ;  and  the  said 
twenty-six  pieces  of  timber  were  laden  by  the  defendant  on  the 
deck  of  the  said  ship  or  vessel,  in  pursuance  of  and  according  to 
the  said  custom  ;  and  whereas  also,  whilst  the  said  ship  or  vessel 
was  sailing  and  proceeding  on  her  said  voyage  with  the  said 
chattels  and  merchandize  on  board,  to  wit,  on,  &c.,  by  storms, 
winds,  and  tempestuous  weather,  in  order  to  preserve  the  said 
ship  or  vessel,  it  then  became  expedient  and  necessary  to  throw 
and  cast  overboard  the  said  chattels  and  merchandize,  being  the 
property  of  the  plaintiffs  of  great  value,  to  wit,  of  the  value  of 
lOOi.  ;  and  the  same  were  *then  accordingly  cast  and  thrown  [  'ise] 
overboard,  and  became,  and  were  wholly  lost  to  the  plaintiffs ; 
and  the  said  ship  or  vessel  was,  by  means  of  the  premises,  then 
saved  and  preserved,  and  afterwards,  to  wit,  on,  &c.,  arrived 
safely,  to  wit,  at  London  aforesaid ;  of  all  which  last-mentioned 
premises,  the  defendant  afterwards,  to  wit,  on,  &c.,  had  notice ; 
and   then,  in  consideration  of    the  last-mentioned    premises, 
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Gould        promised  to  pay  the  plaintiffs  so  much  money  as  the  defendant, 
OLrvEB.       ^^  owner  of  the  said  ship,  and  interested  in  the  said  freight,  was 
liable  to  contribute  to  the  said  losses  and  damages  in  a  general 
average,  on  request ;  the  plaintiffs  averred,  that  the  defendant, 
as  such  owner  of  the  said  ship,  and  so  interested  in  the  said 
freight,  was  liable  to  pay  and  contribute  to  the  said  losses  and 
damages,  in  a  general  average,  a  large  sum  of  money,  to  wit,  the 
sum  of  20Z. :  whereof  the  defendant  afterwards,  to  wit,  on,  &c., 
had  notice :   yet  the  defendant  disregarded  her  said  promise, 
and  had  not  paid  the  last-mentioned  sum  of  money,  or  any 
part  thereof. 

Plea :  that  though  true  it  was,  that  before  and  at  the  time  of 
the  loading  of  the  said  pieces  of  timber  in  and  on  board  the  said 
ship  or  vessel,  there  had  been  and  was  the  said  custom,  in  the 
second  count  mentioned,  yet  there  had  not  been,  and  was  not  any 
custom  that  any  contribution  and  general  average  should  be  paid 
upon  the  loss  or  damage  of  timber  so  laden  and  placed,  as  in  the 
said  count  mentioned,  and  cast  and  thrown  overboard  as  in  that 
count  mentioned  ;  and  that,  the  defendant  was  ready  to  verify,  <tc. 
Demurrer  :  that  it  was  admitted  in  and  by  the  last-mentioned 
plea,  that  such  custom  existed  in  fact  as  was  stated  in  the  second 
count  of  the  declaration  ;  and  that  the  matter  sought  to  be  put 
in  issue  by  the  said  plea  was  a  conclusion  of  law  necessarily 
resulting  from  such  custom  in  fact ;   and  also  that  no  apt, 
[  *137  ]       sufficient,  or  material  "*" traverse  of  fact  could  be  taken  upon  the 
matter  alleged  in  the  said  last-mentioned  plea. 
Joinder. 
The  case  was  argued  in  Trinity  Term  by 

WildCf  Serjt.,  for  the  plaintiffs : 

The  plea  is  ill,  and  the  plaintiffs  are  entitled  to  contribution. 
By  the  rule  of  the  Bhodian  law,  if  goods  are  thrown  overboard 
in  order  to  lighten  a  ship,  the  loss  incurred  for  the  benefit  of  all 
shall  be  made  good  by  the  contribution  of  all :  Abbott  on  Ship- 
ping, part  8,  chap.  8,  s.  2,  p.  855  ;  Ptice  v.  Noble  (i) :  and  there 
is  nothing  to  exempt  this  defendant  from  the  operation  of  the 
general  rule.    For  this  is  not  a  question  between  the  different 

(1)  13  R.  B.  566  (4  Taunt  123). 
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shippers  of  goods,  nor  between  assured  and  underwriter;  but       gould 
between  the  shipper,  and  the  owner  of  the  ship :  and  though,      quvbr 
in  general,  the  owners  of  other  goods,  and  insurers,  are  exempted 
from  contribution  in  respect  of  the  jettison  of  goods  laden  on 
deck,  because  such  a  mode  of  lading  obstructs  the  management 
of  the  ship  :  French  Ordinance,  liv.  3,  tit.  8,  art.  13 ;  Backhome 
V.  Ripley  (i) ;  Abbott  on  Shipping,  part  3,  chap.  8,  s.  13,  p.  368 ; 
yet  those  parties  are  not  exonerated  where  there  is  a  custom  for 
loading  on  the  deck :   Da   Costa  v.  Edmunds  (2)  :   nor   is   the 
owner  ever  exonerated ;  because  if  the  goods  were  placed  there 
without  the  consent  of  the  shipper,  the   shipowner  shall  not 
take  advantage  of  his  own  wrong ;  and  if  they  were  placed  there 
by  the  consent  of  the  shipper,  it  must  have  been  at  the  request 
and  for  the  convenience   of    the  shipowner,   who  ought  not 
thereby  to  escape  from   his  general   liability.      The  responsi- 
bilities of  underwriters  depend  on  the  contract  in  the  policy  of 
insurance,  while  the  claim  for  general  average  rests  on  a  general 
rule  of  law:  Simonds  v.  *  White  (s),  Price  v.  NohU\  and  in  the       [   i'^8  J 
French  Ordinance,  b.  2,  tit.  1,  art.  12,  fo.  397,  a  case  is  referred 
to  where  there  being  a  known  usage  upon  the  voyage  in  question 
to  load  goods  upon  the  deck,  the  under-deck  cargo  of  flour  was 
held  bound  to  contribute  to  the  jettison  of  the  upper-deck  cargo. 
Where  the  goods  are  improperly  placed  on  the  deck,  the  owners 
of  other  goods  are  not  liable :  but  the  owner  of  the  ship  is  never 
exonerated  from  contribution ;   because  he,  or  his  servant  the* 
captain,    might  have  prevented  the  improper  stowage:    Code 
Napoleon  (Commerce),  art.  421,  Laws  Ancient  and  Modern,  of 
the  Sea,  323,  325 :   but  here  it  is  expressly  averred  in  the  ' 

declaration,  that  the  goods  were    properly  stowed,   according 
to  the  custom  of  the  trade. 

Stephen,  Serjt.,  for  the  defendant : 

If  this  action  proceeds  on  the  custom,  the  count  is  insufficient. 
The  custom  is  not  alleged  to  have  existed  from  time  immemorial ; 
and  even  if  that  should  be  deemed  unnecessary  in  a  custom  of 
trade,  at  all  events,  the  usage  should  have  been  distinctly  set 

(1)  Park  on  Ins.  26.  (3)  26  R.  R.  560  (2  B.  &  C.  805): 

(2)  16  E.  E.  763  (4  Camp.  142). 
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GouLD       forth  ;  for  time  and  usage  are  the  two  pillars  of  custom :  1  Leon. 

Oliver.  242;  Bro.  Abr.  Custom,  fo.  251,  pi.  51  ;  Co.  Litt.  110  b,  118  b. 
All  customs,  too,  are  local ;  a  qualification  which  the  count  has 
has  not  attached  to  the  custom  in  question.  If  it  existed,  it 
impliedly  became  a  part  of  the  defendant's  contract,  which 
should  have  been  set  forth  accordingly,  as  it  was  in  Biikley  v. 
Presgrave  (l). 

The  main  question,  however,  is,  whether,  where  it  is  usual  to 
stow  goods  on  deck,  contribution  may  be  claimed  in  respect  of 
the  jettison  of  such  goods.  Now  the  general  rule  is,  that  con- 
tribution cannot  be  claimed  in  respect  of  goods  laden  on  deck. 
And  to  that  rule  there  is  no  exception ;  for  though  it  is  true 

[  *139  ]  that  by  another  *rule  the  master  is  allowed  to  load  goods  on 
the  deck  where  such  is  the  usage  of  the  particular  voyage, 
Abbott  on  Shipping,  p.  863,  yet  there  is  no  authority  for 
saying  that  he  is  therefore  liable  to  general  average.  Da  Costa  v. 
Edmunds  was  an  action  against  an  underwriter,  and  the  claim 
turned  on  the  construction  to  be  put  on  the  contract,  not  on 
the  general  law.  The  master  or  owner  may  be  liable  for  the 
injury  in  an  action  on  the  case  for  improperly  stowing,  but  not 
for  a  general  average.  By  the  Ordinance  of  Louis  XIV.,  art.  12, 
s.  16,  no  master  shall  lay  any  goods  on  his  ship's  deck  without 
consent  of  the  owners,  on  pain  of  being  answerable  for  all 
damages;  and  by  art.  13,  s.  83,  no  contribution  shall  be 
demanded  for  payment  of  su6h  goods  as  shall  be  on  deck,  leaving 
the  owner  his  recourse  against  the  master.  To  the  same  effect 
is  Code  Napoleon  (Commerce),  421,  Emerigon,  cap.  12,  s.  42, 
Pardessus,  Cours  de  Loi,  8  vol.,  art.  795,  p.  192.  If  the  master 
has  the  consent  of  the  owner  to  put  his  goods  there,  he  is  free 
from  all  responsibility.  All  these  authorities  speak  of  the 
master,  and  not  of  the  shipowner.  The  authority  of  Emerigon 
is  decisive,  and  overrules  the  case  in  the  French  Ordinance,  of 
the  cargo  of  flour ;  and  in  Phillipps  on  Insurance,  323,  a  case 
appears  to  have  been  decided  in  the  American  Courts,  in  which 
it  was  held  that  where  there  was  a  custom  to  that  effect,  goods 
might  be  carried  on  deck  without  the  owners'  consent,  and 
without  any  claim  against  the  other  shippers  or  the  shipowner 
(1)  G  B.  B.  256  (1  East,  220). 
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for  contribution.     Common  peril  is  the  principle  of  the  law  of       Gould 
general  average;  but  goods  below  deck  are  not  in  equal  peril      oliveb. 
with  goods  above ;  and  it  is  a  mm  sequitnr  to  say  that  because 
goods  may  be  loaded  on  deck,  therefore  they  are  entitled  to 
contribution  for  jettison. 

WUde,  in  reply  : 

Whether  there  be  an  exception  as  to  goods  laden  on  deck,  or 
not,  an  action  against  the  *owner  of  the  ship,  who  is  respon-  [*i^0] 
sible  for  the  correct  loading,  falls  within  the  general  principle 
of  the  Bhodian  law,  whatever  may  be  the  case  .with  underwriters 
or  shippers  of  other  goods;  it  was  not  necessary  therefore 
to  state  the  (custom  in  the  declaration ;  but  all  the  earlier 
books  which  mention  the  law  have  laid  it  down  without  the 
exception.  The  body  of  Sea  Laws,  p.  91,  art.  9,  22,  25,  38,  43. 
The  laws  of  Oleron,  in  the  same  book,  p.  132,  art.  8,  9,  32. 
Valin,  third  book,  tit.  8,  art.  13 ;  second  book,  tit.  1,  art.  12. 
Wisbuy,  art.  20,  21,  38,  40,  43.  Consolato  del  Mare,  c.  94. 
Emerigon,  vol.  1,  c.  12,  s.  1,  2.  No  doubt  the  rule  is  subject 
to  the  implied  qualification  that  the  goods  be  properly  laden, 
as  they  were  here,  being  laden  according  to  the  custom ;  but 
if  they  were  improperly  laden,  it  is  not  open  to  the  shipowner 
to  take  the  objection,  and  discharge  himself  by  his  own  wrong  : 
and  though  an  action  might  lie  against  the  master  for  impro* 
perly  lading,  the  shipper  may  have  a  concurrent  remedy  by 
suing  for  contribution. 

The  proposition  laid  down  by  the  American  writer  Phillipps 
is  stated  much  too  broadly,  and  is  not  borne  out  by  the  decision 
to  which  he  refers.  There  is  no  decision  on  the  general 
question,  as  assumed  on  behalf  of  the  defendant. 

Cur,  adv.  vuit. 
TiNDAL,  Ch.  J. : 

The  question  upon  this  record  arises  upon  the  second  count  of 
the  declaration,  in  which  the  plaintiffs  declare  for  contribution 
against  the  defendant,  the  shipowner,  in  respect  of  certain 
timber  of  the  plaintiffs,  which  was  laden  on  the  deck  of  the 
defendant's  vessel,  to  be  carried  on  a  voyage  from  Quebec  to 
London,  for  freight  to  be  paid  to  the  defendant ;  and  the  plaintiffs 
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Gould  state  in  this  count  a  certain  ancient  and  laudable  custom, 
OiiivBB.  touching  the  loading  of  timber  on  *  board  ships  engaged  in  the 
[  'HI  ]  said  voyage,  by  which  custom  the  shipowners  have  the  liberty 
and  privilege  of  loading,  on  the  decks  of  their  ships  or  vessels, 
a  reasonable  part  of  the  timber  which  they  are  employed  to 
carry  on  such  voyage.  And  the  count  then  alleges  that  the 
timber  in  question  was  a  reasonable  part  of  the  timber  which 
the  defendant  was  employed  to  carry  upon  that  voyage,  **  and 
was  laden  on  the  deck  of  the  ship,  in  pursuance  of  and  according 
to  such  custom.''  The  defendant  pleads  to  this  count,  that  there 
is  not  any  custom  that  any  contribution  and  general  average 
should  be  paid  on  the  loss  or  damage  of  timber  placed  on  deck 
and  cast  overboard  ;  to  which  plea  the  plaintiff  demurs. 

It  has  been  urged  in  argument  by  the  defendant,  that  the 
custom  stated  in  the  second  count  has  been  pleaded  without 
sufficient  certainty  or  formality  ;  but  as  this  objection  does  not 
arise  upon  a  special  demurrer  to  the  declaration  itself,  we  think 
no  objection  in  point  of  form  can  now  be  taken ;  and  that  the 
allegation  in  substance  and  effect  amounts  to  a  statement  of 
a  usage  and  practice  of  loading  ships  generally  observed  upon 
the  voyage  in  which  the  vessel  was  engaged ;  and  consequently, 
that  it  must  have  been  known  to  both  the  contracting  parties, 
the  shipowner  and  the  owner  of  the  timber,  who  must  be  taken 
to  have  entered  into  this  contract  with  reference  to  it. 

The  question,  therefore,  before  us  is,  not  whether  generally 
the  owner  of  goods  laden  on  deck  which  are  thrown  overboard 
for  the  preservation  of  the  ship  and  the  rest  of  the  cargo,  is 
entitled  to  contribution  against  the  owners  of  the  ship  and  of 
the  residue  of  the  cargo  ;  but  whether  in  this  special  and  parti- 
cular case,  where  the  shipowner  has  laden  the  goods  on  deck 
under  a  privilege  reserved  to  him  by  the  general  usage  and 
practice  of  the  voyage,  the  owner  of  the  goods  may  claim 
contribution  from  such  shipowner. 
r  1^2  ]  And  upon  the  best  consideration  we  can  give  to  this  question, 

referring  at  the  same  time  to  the  foreign  authorities,  and  to 
the  few  decisions  which  have  taken  place  in  our  own  Courts,  we 
think  the  plaintiff  entitled  in  this  case  to  contribution  against 
the  shipowner. 
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The  general  rule  laid  down  by  the  foreign  authorities,  and  Gould 
adopted  by  our  own  law,  is,  as  is  well  known,  that  all  goods  olivkb. 
thrown  overboard  for  the  preservation  of  the  ship  and  cargo, 
shall  be  entitled  to  contribution.  Upon  this  general  rule, 
however,  there  is  engrafted  an  exception,  by  the  foreign  writers, 
"  that  goods  laden  on  the  deck  and  cast  into  the  sea,  shall  not 
receive  contribution;  saving  to  the  owner  of  the  goods  his 
recourse  against  th^  master  or  shipowner."  Consol.  del  Mare, 
183.  Ordinance,  liv.  3,  tit.  8,  art.  13.  Emerigon,  ch.  12,  s.  42. 
Code  de  Commerce,  art.  421.  Now,  where  the  loading  on  the 
deck  has  taken  place  with  the  consent  of  the  merchant,  it  is 
obvious  that  no  remedy  against  the  shipowner  or  master  for 
a  wrongful  loading  of  the  goods  on  deck  can  exist.  The  foreign 
authorities  are  indeed  express  on  that  point.  Valin,  tit.  du 
Capitaine,  art.  12,  Consol.  del  Mar.  cap.  183.  And  the  general 
rule  of  the  English  law,  that  no  one  can  maintain  an  action  for 
a  wrong,  where  he  has  consented  or  contributed  to  the  act 
which  occasioned  his  loss,  leads  to  the  same  conclusion.  Unless, 
therefore,  the  owner  of  the  timber  in  this  case,  has  a  claim  for 
contribution  against  the  owner  of  the  ship,  he  is  without  any 
remedy  whatever  against  any  one,  but  must  himself  bear  the 
whole  of  the  loss  in  consequence  of  his  timber  having  been 
thrown  overboard  for  the  benefit  of  all ;  an  inference  directly  at 
variance  with  the  general  rule  above  laid  down,  and,  indeed, 
contrary  to  the  authority  of  the  foreign  writers.  For  Valin  lays 
it  down,  that  tbe  rule  of  article  thirteen  does  not  apply  in  respect 
of  boats  and  other  small  vessels  going  from  port  to  port,  *'  where 
the  usage  is  to  *load  merchandizes  on  the  deck."  The  latter  words  [  *143  ] 
of  which  text  writer  give  the  reason  for  throwing  such  a  case 
out  of  the  exception  into  the  general  rule  for  contribution,  at 
least  so  far  as  the  ship  is  concerned. 

As  to  the  authorities  in  the  English  Courts,  there  is  no  one 
which  states  directly  that  goods  laden  on  deck  shall  in  no 
case  be  entitled  to  contribution.  The  question,  whenever  it  has 
arisen  in  our  Courts,  has  been  between  the  owner  of  the  goods 
thrown  overboard  and  the  underwriter.  And  the  rule  generally 
established  seems  to  have  been,  that  for  goods  so  laden,  the 
underwriters  are  not  responsible:   Ross  v.    ThwaiUy  Park  on 
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QovhD  Insurance,  26 ;  Backhouse  v.  Ripley,  ib.  But  in  the  case  of 
Oliver,  Da  Costa  v.  Edmunds  (i),  it  was  left  to  the  jury  to  say,  whether 
there  was  a  usage  to  carry  on  deck  goods  of  the  description  of 
those  thrown  overboard  ;  and  the  jury  having  found  such  usage 
the  underwriters  were  held  liable.  The  case  now  under  con- 
sideration does  not,  indeed,  arise  between  the  same  parties; 
but  it  appears  to  fall  within  the  same  principle  of  decision* 

We  think,  therefore,  the  judgment  on  the  second  count  must 
be  for  the  plaintiffs. 

Judgment  for  plaintiffs. 


18-^"  CROOME  V.  GUISE. 

Nor.  26. 
(4  Bing.  N.  C.  148—161 ;  S.  0.  5  Scott,  453;  3  Hodges,  277.) 

^        -'  By  the  7tli  custom  of  the  manor  of  P.  the  lord  is  to  have  for  a  heriot, 

OD  every  descent,  the  best  quicke  cattle  for  every  yard  and  half  yard  of 
land :  by  the  17th,  if  any  tenant  shall  let  his  land,  and  at  his  deoeade  the 
lord  not  answered  the  best  beast  for  his  heriot,  which  did  commonly 
manure  the  premises,  the  person  to  whom  the  land  ought  to  come  shall 
pay  to  the  lord,  within  six  weeks  after  the  death  of  the  tenant,  3/.  for 
every  yard  land,  and  40«.  for  every  half  yard,  instead  of  a  heriot :  Held, 
that  where  the  tenant  died  after  having  let  his  land,  the  lord  was  entitled 
only  to  the  pecuniary  payment  in  lieu  of  the  heriot 

This  was  an  action  of  trover  brought  by  the  plaintiff  against 
the  defendant,  to  recover  damages  for  the  conversion  of  a  horae, 
alleged  in  the  declaration  to  be  the  property  of  the  plaintiff,  and 
to  have  been  converted  by  the  defendant  to  his  own  use. 
[  *Hi)]  The  defendant  pleaded  that  the  plaintiff  was  not  ^possessed 

of  the  said  horse  as  of  his  own  property ;  on  which  plea  issue 
was  joined. 

By  consent  of  the  parties,  the  following  case  was  submitted 
for  the  opinion  of  the  Court. 

The  manor  of  Painswick,  in  the  county  of  Gloucester,  is  an 
ancient  manor,  the  lords  of  which  have,  from  time  immemorial, 
enjoyed  the  right  of  taking  certain  fines  and  heriots  from  the 
tenants  of  the  manor,  according  to  the  custom  of  the  manor  as 
hereinafter  set  forth,  and  the  customary  and  copyhold  messuages, 
lands,  tenements,  and  hereditaments,  parcel  of  the  said  manor, 
have  been,  from  time  immemorial,  used  and  accustomed  to  be 

(1)  16  R.  R.  763  (4  Camp.  142). 
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granted  and  demised  by  copy  of  court  roll  of  the  said  manor,  for  Cboomb 
estates  of  inheritance  in  fee  simple,  by  the  words  sibi  and  suis,  qui'sb. 
at  the  will  of  the  lord,  according  to  the  custom  of  the  manor. 

In  the  twenty-eighth  year  of  the  reign  of  Queen  Elizabeth, 
some  difficulties  having  arisen  between  the  then  lord  of  the  said 
manor  and  his  tenants,  touching  the  customs  of  the  manor,  those 
customs  were  declared  and  explained,  in  and  by  a  certain  decree 
in  a  Chancery  suit.  The  customs  set  out  in  that  decree,  were 
afterwards  ratified  and  confirmed  by  an  Act  of  Parliament, 
passed  for  that  purpose,  in  the  21st  of  James  I. 

The  6th,  7th,  16th,  and  17th  of  these  customs  are  as  follows  : 
6.  *'  The  tenants  by  their  custome,  tyme  out  of  mynde  used, 
i3i&y  geve  and  sell  their  customary  lands  att  their  will  and 
pleasure,  making  a  surrender  of  the  same,  either  in  open  Court 
to  the  hands  of  the  steward  for  the  tyme  being,  or  else  out  of 
the  Court,  into  the  hands  of  the  Beeve  of  that  yere,  or  his 
deputie,  in  the  psence  of  two  customarie  tenants  of  the  same 
mannor,  and  the  same  surrender  must  be  psented  att  the  next 
Court,  or  else  the  surrender  to  be  void,  and  upon  every  surrender 
so  made  and  psented  in  Court,  the  lord  is  to  have  an  *herriott,  [  *ir>()  ] 
if  the  land  be  herriottable,  that  is  to  saye,  for  every  yard  and 
halfe  yard  of  land,  which  the  tenants  hold,  to  geve  or  paye  the 
best  quicke  cattle ;  and  in  default  of  such  cattle,  the  best  house- 
hold stu£fiB  or  goods  of  what  kinde  soever."  7.  ''That  upon 
every  discent  of  anie  customary  lands  of  inheritance,  the  lord 
is  to  have  one  year's  rent  for  his  fine,  and  herriott  in  manner 
aforesaid,  yf  the  land  be  herriottable."  16.  "  By  the  customer 
every  yarde  or  halfe  yarde  of  lande,  holden  by  coppie  after  the 
custome  and  manner  is  herriottable,  and  the  heriot  to  be  paid 
att  the  death  of  the  tennte,  that  dyeth  seised  thereof,  or  upon 
the  surrender  of  his  possession  when  the  reversion  was 
surrendered  before."  17.  **Yf  any  customary  tenante  shall 
lett  or  sett  his  yarde  or  halfe  yarde  of  lande,  which  is  herryot- 
table,  and  att  his  decease  the  lord  not  answered  the  best  beast 
for  his  herryott,  which  did  commonly  manure  the  said  pmisses 
by  the  space  of  one  yeare  next  before  his  decease,  or  the  full 
value  thereof,  that  then;  such  pson  to  whome  the  same  yarde  or 
halfe  yarde  by  the  custome  ought  to  come,  shall  pay  to  the  lord 
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Gboome  or  his  officers,  within  six  weeks  next  after  the  death  of  such 
GuwK.  tenant,  three  pounds  for  every  yarde  lande,  and  forty  shillings 
for  every  halfe  yard,  insteade  of  an  herriott ;  and  in  case  defalte 
be  made  thereof,  then  yt  shall  be  lawful!  for  the  lord  by  his 
officers,  to  take  one  whole  yeares  proffitts  of  such  yarde  or  halfe 
yard  to  his  owne  use  and  behoof e  insteade  of  the  said  herryott/' 

By  the  18th  custom,  tenants  are  allowed  to  demise  their  lands 
without  license  from  the  lord. 

In  the  month  of  February,  1804,  the  plaintiff  purchased  the 
said  manor  of  Painswick,  and  then  became,  and  thence  hitherto 
has  been,  and  still  is,  the  lord  of  the  said  manor,  and  seised  in 
his  demesne  as  of  fee  thereof. 

On  the  2l8t  of  July,  1823,  Sir  Berkeley  William  Guise,  Bart,, 
[  *151  ]  was  admitted  tenant  to  a  half  yard  land  heriotable,  ^parcel  of 
the  customary  tenements  of  the  said  manor,  called  the  Qnarr, 
lying  in  the  tything  of  Spoonbed,  within  the  said  manor,  and 
held  at  the  yearly  rent  of  IZ.  la.  4d.,  and  a  heriot,  according  to 
the  custom  of  the  manor,  on  descent  and  alienation,  when  it 
should  happen  ;  and  the  said  Sir  B.  W.  Guise  then  became,  and 
was,  and  continued  until  the  time  of  his  decease  hereinafter 
mentioned,  seised  of  the  said  last-mentioned  tenement  in  his 
demesne  as  of  fee,  at  the  will  of  the  lord,  according  to  the 
custom  of  the  manor.  Sir  B.  W.  Guise  afterwards,  in  or  about 
the  year  1830,  demised  the  last-mentioned  tenements  from  year 
to  year,  to  John  Bailey,  to  hold  the  same  as  such  tenant  thereof 
under  the  said  Sir  B.  W.  Guise,  and  J.  Bailey  became  such 
tenant ;  and  his  tenancy  under  Sir  B.  W.  Guise  continued  until 
the  decease  of  the  latter,  who  died  on  the  23rd  of  July,  1834, 
having  before  then  made  his  last  will  and  testament  in  writing, 
and  thereby  appointed  the  defendant  his  executor,  who,  upon 
the  death  of  Sir  B.  W.  Guise,  took  upon  himself  the  burthen  of 
the  execution  of  the  will,  the  said  J.  Bailey  remaining  and  con- 
tinuing in  the  occupation  of  the  said  tenement  from  the  death  of 
Sir  B,  \V.  Guise,  until  the  Michaelmas  thereafter.  The  copyhold 
tenement  descended  to  the  heir-at-law  of  Sir  B.  W.  Guise. 

Upon  the  death  of  Sir  B.  W.  Guise,  the  plaintiff  claimed  the 
best  quick  beast  of  the  said  Sir  B.  W.  Guise,  at  the  time  of  his 
death,   as  a  heriot  due  on  the  descent  of  the  said  copyhold 
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tenement ;  and  in  prosecution  of  such  claim,  and  within  the  space      Gkoom  b 
of  ten  days  after  the  death  of  Sir  B.  W.  Guise,  the  plaintiff  seized       omsR. 
a  certain  horse,  of  the  value  of  50/.,  being  the  horse  in  the 
declaration  mentioned,  being  the  best  quick  beast  of  Sir  B.  W. 
Guise  at  the  time  of  his  death,  such  horse  not  having  commonly 
manured  the  said  premises  by  the  space  of  one  year  next  before 
his  decease  ;  and  by  such  "^seizure  became  possessed  thereof ;       [  *162  ] 
whereupon  the  defendant  so  being  such  executor  as  aforesaid, 
and  claiming  the  said  horse  as  part  of  the  personal  estate  of 
Sir  B.  W.  Guise,  deceased,  retook  the  said  horse  from  the 
plaintiff,  and  converted  the  same  to  his  own  use.     The  defendant 
after  the  seizure  of  the  said  horse  by  the  plaintiff,  and  within  six 
weeks  next  after  the  death  of  Sir  B.  W.  Guise,  tendered  to  the 
plaintiff  the  sum  of  2/.  for  the  said  half  yard  land  instead  of  an 
heriot,  but  the  plaintiff  refused  to  accept  the  same. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  was  entitled  to  recover  in  this  action :  if .  the  Court 
should  be  of  opinion  that  the  plaintiff  was  so  entitled,  judgment 
was  to  be  entered  for  the  plaintiff,  by  confession,  for  501. 
damages;  but,  if  the  Court  should  be  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover,  then  judgment  of  nolle 
proiequi  was  to  be  entered  for  the  defendant. 

R.  r.  Richards,  for  the  plaintiff : 

The  plaintiff,  as  lord  of  the  manor  of  Fainswick,  is  entitled  to 
claim  the  horse  in  question,  under  the  general  la'w,  and  under 
the  sixth  and  seventh  customs  of  the  manor  of  Fainswick.  Under 
the  general  law  the  heriot  accrues  to  the  lord  at  the  moment  of 
the  tenant's  death.  The  title  to  it  is  not  deferred  till  the  time 
of  the  lord's  election,  but  has  relatibn  to  the  period  of  the  death ; 
and  the  lord  can  take  no  chattel  but  that  which  belonged  to  the 
tenant :  2  Scriven  on  Copyholds,  468,  3rd  edit. ;  Parton  v. 
Mason  (i).  So  that  in  this  case,  where  the  tenant  had  demised 
the  land,  if  he  had  died  without  possessing  a  beast,  the  lord 
could  have  had  no  heriot.  But  the  right  which  attached  on  the 
death  of  the  tenant  having  become  complete  by  ^seizure,  it  is  for  [  *15S  ] 
the  tenant  to  show  how  that  right  has  been  devested.    He  will 

(1)  2  Dyer,  199  b. 
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Cboomb  contend  that,  under  the  seventeenth  custom,  the  lord  is  entitled 
Guise.  to  40«.  for  every  half  yard  of  land  in  lieu  of  a  heriot,  where  the 
tenant,  as  here,  has  demised.  But  that  is  only  where  the  lord 
is  ^'  not  answered  the  best  beast  which  did  commonly  manure 
the  premises.*'  Here,  the  lord  has  been  answered  the  best 
beast :  his  right  accrued  on  the  death  of  the  tenant ;  (customs 
6  and  7  ;)  it  was  completed  by  seizure  ten  days  afterwards ;  and 
he  was  not  confined  by  those  customs  to  seize  on  the  land  itself. 
The  meaning  of  the  seventeenth  custom  was  to  give  an  option  to 
the  landlord:  if  it  were  otherwise,  the  tenant,  by  demising  a 
minute  fraction  of  his  land,  might  defraud  the  lord  of  a  valuable 
beast  upon  payment  of  40a.  or  608.  But  the  lord's  right  is 
settled  by  the  sixth  and  seventh  customs,  and  there  is  nothing 
in  the  seventeenth  incompatible  with  it.  The  seventeenth  custom 
does  not,  in  any  manner,  exonerate  the  personal  estate  of  the 
deceased  tenant  from  the  primary  liability  to  satisfy  the  lord  of 
his  heriot ;  but  provides  for  the  protection  of  the  lord  in  cases 
where  the  customary  tenant  has  let  his  land,  which  he  is  allowed 
to  do  by  the  thirteenth  custom,  or  where  the  tenant  dies  without 
a  beast,  or  the  lord  is  unable  to  seize  it. 

Stephen,  Serjt.  for  the  defendant : 

The  defendant  having,  pursuant  to  the  fourteenth  custom, 
tendered  21.  within  six  weeks  after  the  death  of  the  tenant,  in 
respect  of  the  land  which  had  been  demised  by  the  tenant,  is 
thereby*  discharged  from  any  claim  for  a  heriot :  and,  at  all 
events,  the  plaintiff  had  no  right  to  seize  the  beast  in  question, 
because  it  had  not  commonly  manured  the  land  for  a  twelvemonth, 
as  required  by  the  seventeenth  custom. 
[  *i54  ]  The  sixth  and  seventh  customs  apply  to  the  case  *where  the 

tenant  is  in  occupation  of  the  land :  the  sixteenth  and  seven- 
teenth raise  an  exception  in  the  case  where  the  land  has  been 
underlet.  Under  the  sixth  and  seventh  sections  the  lord  may 
seize  the  heriot :  it  does  not  lie  in  render :  Oarland  v.  JekyU  (i) ; 
but  the  language  of  the  seventeenth  entitles  him  to  a  pecuniary 
compensation  where  he  is  not  answered  the  best  beast ;  language 
which  seems  to  give  to  the  tenant  the  alternative  of  answering 
(1)  27  R.  B.  630  (2  Bing.  273,  2W). 
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by  render  of  the  beast,  or  payment  of  the  substituted  fine.     The      Croome 
custom  was  intended  by  the  arbitrators  as  a  commutation  for  the        gu?se. 
heriot,  to  avoid  disputes  where  the  tenant  did  not  occupy :   a 
half  yard  land  is  about  ten  acres,  and  2Z.  or  SI.  were  about  the 
average  value  of  a  good  beast  at  the  time  of  the  award. 

All  customs  are  to  be  taken  strictly  against  the  lord.  Year 
Book,  5  Hen.  VII.  41 :  "  Nota  per  Keble  and  Vavaser  que  un 
custom  sera  pris  strict,  car  il  ad  ete  adjudge  que  I'ou  un  custom 
fuit  que  un  enfante  a  I'age  de  15  ans  puit  faire  feoffment  uncore 
un  release  fait  per  lui  al  tiel  age  est  void."  And  in  Arthur  v. 
Bokenham(i),  the  Court  said,  "All  customs  which  are  against 
the  common  law  of  England  ought  to  be  taken  strictly,  nay, 
very  strictly,  even  stricter  than  any  Act  of  Parliament  that  alters 
the  common  law.  It  is  a  general  rule  that  customs  are  not  to 
be  enlarged  beyond  the  usage,  because  it  is  the  usage  and 
practice  that  make  the  law  in  such  cases,  and  not  the  reason  of 
the  thing;  for  it  cannot  be  said  that  a  custom  is  founded  on 
reason,  though  an  unreasonable  custom  is  void ;  for  no  reason, 
even  the  highest  whatsoever,  would  make  a  custom  or  law ;  so 
it  is  no  particular  reason  that  makes  any  custom  law,  but  the 
usage  and  practice  itself,  without  regard  had  to  any  reason  of 
such  usage.  And,  therefore,  you  cannot  enlarge  such  custom 
by  any  parity  of  reason,  since  reason  has  no  part  in  the  making 
of  such  custom." 

So  odious  are  heriots  that  equity  will  not  interfere :  2  Eq.  [  155  ] 
Cas.  Abr.  279.  However,  the  seventeenth  custom,  here,  gives 
a  boon  to  the  lord ;  for  he  may  seize  the  beast  of  the  occupier, 
though  the  tenant  dies  without  one,  and  the  land  is  made 
answerable  for  the  value.  2Z.  and  8{.  seem  to  have  been  the 
ordinary  commutation  for  a  beast,  in  the  time  of  Charles  II.  and 
James  II. :  Vin.  Abr.  Heriot  D. ;  Hangon  v.  Cai-ve  (2).  But  the 
tenant  is  entitled  to  the  alternative  given  by  the  seventeenth 
custom.  And  there  is  no  novelty  in  it,  for  the  Year  Book, 
1  Edw.  IV.  pi.  14,  contains  the  qualification  of  the  beast 
manuring  the  land.  It  is  found  also  in  lib.  Assizarum.  Ann. 
27,  pi.  24  ;  Pitz.  Abr.  Heriot,  pi.  6  ;  Parton  v.  Mason  (3), 

(1)  11  Mod  160.  (3)  2  Dyer,  199  b, 

(2)  1  Sid.  437. 
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Cboomr  The  case  of  underletting   being  expressly  provided  for   by 

GmsB.  custom  17,  the  lord  is  limited  by  it ;  and  that  custom  coming 
subsequently  to  custom  6,  must  be  taken  to  control  it.  P<iget  v. 
Foley  (1)  was  decided  on  this  principle.  The  3  it  4  Will.  IV. 
c.  27,  s.  42,  enacts  that  no  arrears  of  rent  shall  be  recovered  by 
distress,  action,  or  suit,  but  within  six  years  next  after  it  shall 
become  due :  but  8  &  4  Will.  IV.  c.  42,  s.  8,  enacts  that  all 
actions  of  debt  for  rent  upon  an  indenture  of  demise,  and  all 
actions  of  covenant  or  debt  upon  bond  or  other  specialty,  shall 
be  brought  within  twenty  years  after  the  cause  of  action. 

(TiNDAL,  Gh.  J. :  If  this  is  a  general  enactment,  the  sub- 
sequent declaration,  that  an  action  of  covenant  may  be  com- 
menced during  a  longer  period,  is  virtually  an  exception  out 
of  the  former.  We  are  to  reconcile  the  two  enactments  if  it  be 
possible;  but  if  it  be  not,  the  affirmative  and  negative  cannot 
coexist,  and  the  action  of  covenant  must  be  taken  as  an 
exception. 

[•150]  Park,    J.:     When    I    find  the    Legislature   *  using,   in    the 

second  statute,  language  incompatible  with  the  first,  if  the  first 
is  to  be  taken  as  involving  a  case  of  this  kind,  I  must  give  e£fect 
to  the  latter. 

BosANQUBT,  J.  thought  the  case  included  in  the  first  Act. 
However  (he  observed),  on  this  point,  it  is  unnecessary  to  give 
any  opinion ;  for  if  such  be  the  true  interpretation  of  the  first 
Act,  it  is  quite  inconsistent  with  the  second  ;  and,  in  such  case, 
the  latter  enactment  must  prevail) 

These  customs  having  been  confirmed  by  statute  must  be  con- 
strued as  a  statute ;  and  it  is  laid  down  in  Hardr.  844,  that  "  a 
statute  ought,  upon  the  whole,  to  be  so  construed,  that  if  it  can 
be  prevented,  no  clause,  sentence,  or  word  shall  be  superfluous, 
void,  or  insignificant."  In  Altham'a  case,  Lord  Coke  says, 
Maledicta  expoHitio  est  qua  coiTtunpit  textum, 

R.  V.  Richards,  in  reply  : 
The  lord's  right  vested,  in  other  words  it  was  answered,  by 
the  seizure,  and  nothing  has  occurred  to  divest  it.      If  the 
(1)  42  B,  B,  698  (2  Bing.  N.  C.  679). 
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defendant's  argument  be  correct,  the  lord  is  in  a  worse  position  Cboomk 
where  the  tenant  lets  his  land  without  leave  than  where  he  has  guise. 
no  such  indulgence.  The  lord  cannot  seize  the  beast  of  the 
occupier,  or  of  a  stranger ;  and  according  to  that  argument, 
if  the  tenant  had  no  beast  manuring  the  land,  the  lord  receives 
only  608.  in  lieu.  Suppose  only  a  part  of  the  premises  let; 
is  the  lord  to  lose  the  best  beast  and  put  up  with  the  60^.  ?  Or 
suppose  the  beast  manured  the  land  for  a  part  only  of  the  year  ? 
These  difficulties  can  only  be  met  by  conceding  to  the  lord  the 
option  of  asserting  his  right  under  customs  6  and  7 :   2  Wms. 

Saund.  168  a. 

Cur.  adv.  vult. 
TiNDAL,  Ch.  J. : 

The  question  raised  by  this  special  case  Is,  whether  the 
plaintiff,  as  lord  of  the  manor  of  *Painswick,  was  justified  C  ^^^l 
in  seizing  the  horse  which  is  the  subject-matter  of  this  action, 
as  a  customary  heriot  due  upon  the  death  of  the  late  Sir 
Berkeley  William  Guise,  a  customary  tenant  of  the  said  manor. 
And  the  answer  to  this  question  appears  to  us  to  depend,  not  so 
much  upon  any  discussion  of  the  general  law  relating  to  heriots, 
as  upon  the  proper  construction  to  be  put  upon  the  customs  of 
this  particular  manor.  The  customs  are  set  forth  in  the  decree 
of  the  Court  of  Chancery  which  forms  part  of  this  case,  and 
which  were  afterwards  confirmed  by  a  private  Act  of  Parliament 
passed  in  the  twenty-first  year  of  King  James  I. 

Such  of  the  customs  of  the  manor  as  claim  our  particular 
attention,  are  the  customs  contained  in  the  sixth,  seventh, 
sixteenth,  and  seventeenth  articles  of  the  indenture  set  forth 
in  the  decree.  It  appears  by  articles  6  and  7,  that  a  heriot 
is  due  by  custom  to  the  lord  upon  every  surrender,  and  every 
descent,  of  all  customary  tenements  of  the  manor  that  are 
heriotable ;  and  that  such  heriot  is  "  the  "best  quick  cattle  ;  and 
in  default  of  such  cattle,  the  best  household  stuffe  or  goods, 
of  what  kinde  soever,  of  the  late  tenant."  And  it  appears  further 
from  article  16,  that  all  half  yard  lands  within  the  manor  holden 
by  copy  (of  which  description  is  the  tenement  in  question)  are 
heriotable. 

So  far  therefore  as  depends  on  these  two  customs,  the  case  is 
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Choome  free  from  all  doubt.  If  no  other  cuBtom  had  been  set  forth  in 
GuiBE.  the  decree,  the  right  of  the  lord  of  the  manor  to  seize  the  horse, 
as  the  best  quick  cattle  of  the  late  customary  tenant  upon  his 
death,  would  have  been  inevitable ;  and  the  plaintiff,  the  lord 
of  the  manor,  would  have  been  entitled  to  judgment  in  this 
action. 

But  the  difficulty  arises  from  the  custom  set  out  in  the  seven- 
[  *158  ]  teenth  article,  by  which  it  is  provided,  that  if  *any  customary 
tenant  shall  let  or  set  his  half  yard  land  which  is  heriotable,  and 
at  his  decease  the  lord  not  answered  the  best  beast  for  his  heriot 
which  did  commonly  manure  the  said  premises  by  the  space  of 
one  year  next  before  his  decease,  or  the  full  value  thereof, 
then  such  person  to  whom  the  same  yard  or  half  yard  by  the 
custom  ought  to  come  shall  pay  to  the  lord  or  his  officers, 
within  six  weeks  next  after  the  death  of  such  tenant,  3^  for 
every  yard  land,  and  40s.  for  every  half  yard,  instead  of  heriot ; 
and  in  case  of  default,  the  lord  may  enter  and  take  one  year's 
profits. 

Now  on  the  part  of  the  lord  it  is  contended,  that  notwith- 
standing the  case  may  fall  within  the  seventeenth  custom,  by 
reason  of  the  half  yard  land  being  let  or  set  at  the  time  of  the 
tenant's  death,  the  lord  has  still  the  right  to  the  best  beast 
of  the  tenant  under  the  sixth  and  seventh  customs :  that  the 
seventeenth  custom  only  applies  where  the  lord  ''  has  not  been 
answered  the  best  beast,"  that  is,  has  not  seized  the  best  beast 
under  the  general  customs :  and  that  the  seventeenth  custom 
gives  him  a  cumulative  remedy  against  the  new  tenant,  or  the 
land  itself,  in  case  the  old  tenant  died  without  being  possessed 
of  a  beast,  or  the  lord  was  unable  to  seize  it.  On  the  other  hand, 
the  tenant  insists  that  the  seventeenth  custom  applies  to  and 
governs  the  case  of  a  half  yard  land  which  is  let  and  set  at  the 
time  of  the  tenant's  death,  and  that  the  lord,  in  such  case,  can 
only  take  the  heriot  given  by  that  custom,  or  the  substitute 
thereof  provided  by  the  same  custom,  and  cannot  resort  to  the 
heriot  given  him  by  the  general  custom.  And  we  think  we  do 
less  violence  to  the  language  of  the  customs  by  holding  the 
interpretation  contended  for  on  the  part  of  the  tenant  to  be 
the  right  construction  ;  namely,  that  where  the  half  yard  land  is 
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let  or  set,  the  lord  cannot  seize  the  best  beast  or  best  household      Cboome 
stoffe  or  goods  *of  the  late  tenant,  but  must  have  recourse       omss. 
to  the  heriot  or  the  substitute  thereof  described  and  provided       [  *159  ] 
for  by  the  seventeenth  custom. 

In  the  first  place,  it  is  difScult  to  hold  the  seventeenth  custom 
as  giving  a  cumulative  remedy  to  the  sixth,  when  it  provides 
for  and  relates  to  only  one  of  the  cases  governed  by  the  general 
custom.  For  whilst  the  general  custom  gives  the  lord  a  heriot 
both  upon  surrender  and  descent,  the  seventeenth  custom  applies 
itself  to  the  case  of  descent  only.  Again,  whilst  the  general 
custom  gives  as  a  heriot ''  the  best  quick  cattle,  and  in  default  of 
such  cattle,  the  best  household  stuffe  or  goods,"  the  seventeenth 
custom  is  altogether  silent  as  to  the  alternative,  and  gives  only 
the  best  beast.  And  as  to  the  argument  on  the  part  of  the 
plaintiff,  that  by  the  very  terms  of  the  seventeenth  custom  it 
is  conditional  only,  namely,  the  lord  not  answered  the  best  beast 
for  his  heriot,  we  agree  that  if  the  condition  had  stopped  here, 
the  conclusion  contended  for  by  the  lord  would  have  been  irre- 
sistible ;  but  it  continues  thus,  ''  the  lord  not  answered  the  best 
beast  for  his  heryott  which  did  commonly  manure  the  said 
premises  by  the  space  of  one  year  next  before  his  decease,  or  the 
full  value  thereof."  So  that  the  custom  is  so  far  from  letting  in 
the  ordinary  heriot  due  upon  a  descent,  that  it  gives  a  heriot 
substantially  different  in  kind  and  description  in  every  case 
falling  within  it :  the  one,  giving  the  best  quick  cattle  or  best 
household  stuff  or  goods  of  the  customary  tenant ;  the  other, 
giving  the  best  beast  which  ordinarily  manured  the  land  for  the 
year  next  before  the  tenant's  death  (whose  soever  it  might  be), 
or  the  value  thereof.  We  think,  therefore,  we  can  give  force  to 
the  two  customs  in  no  other  manner  than  by  holding  the  one  to 
apply  to  the  case  where  the  customary  tenant  dies  in  occupation 
of  his  heriotable  tenement,  and  the  .other  to  the  case  of  the 
death  of  the  *  tenant  of  a  half  yard  of  land  which  is  let  or  set  at  [  *]60  ] 
the  time  of  his  death. 

In  the  course  of  the  argument  many  difficulties  have  been  put 
by  the  plaintiff's  counsel  as  to  the  possibility  of  enforcing  the 
seventeenth  custom ;  such  as  the  legality  of  a  custom  to  seize 
the  best  beast  of  the  occupier,  or  of  a  stranger ;  the  difficulty  of 
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Cboomb      applying  the  custom,  if  the  premises  have  been  manured  only 

Guise.       part  of  a  year,  and  the  like :  but  it  is  to  be  observed,  that  the 

custom  provides  an  election  which  is  free  from  all  difficulty,  viz. 

the  value  of  the  beast ;  and  as  the  payment  is  to  be  made  by  the 

tenant,  the  election  is  with  him.     And  still  further,  in  case  the 

payment  of  this  heriot  altogether  fails,  the  custom  provides  a 

resource  which  is  altogether  free  from  exception,  viz.  the  payment 

of  408.  instead  of  a  heriot,  and  in  default  thereof,  one  whole 

year's  profit  of  the  land. 

It  is  to  be  observed  that  by  this  construction  the  lord  gains  in 

many  cases  an  immediate  advantage ;  for  he  has  the  certainty 

of  a  heriot,  or  of  a  substitute  for  a  heriot,  which  at  the  time  was 

probably  thought  an  equivalent  in  value,  in  every  case  of  the 

death  of  a  tenant  of  a  half  yard  land  which  is  let  and  set :  and 

again,  the  customary  tenant  is  bound  to  make  good  the  payment 

in  lieu  of  the  heriot.     Whereas,  under  the  general  custom,  he 

has  only  the  best  quick  cattle  or  best  household  stufif  of  the 

customary  tenant,  which  may  be  worth  less  ;  or  the  tenant  may 

die  without  possessing  any.     It  appears,  therefore,  a  more  just 

as  well  as  sound  construction  not  to  throw  into  the  lord's  scale 

the  benefit  of  both  customs.     And  we  are  the  more  inclined  to 

this  construction,  because  upon  general  principles  the  custom  of 

heriots  is  not  a  custom  to  be  extended  in  favour  of  the  lord ; 

and  in  this  particular  case  the  confirming  of  the  customs  was 

the  result  of  a  bargain  or  agreement  between  the  lord  and  the 

[  *i^i  J       tenants,  ^in  which,  according  to  the  language  of  the  arbitrators 

to  whom  the  differences  were  referred,  '*  the  tenants  have  given 

for  buying  their  peace  a  very  ample  and  liberal  satisfaction 

to  their  landlord,  not  inferior,  in  our  opinions,  to  the  true  worth 

of  any  benefits  they  shall  or  may  receive  by  this  order." 

We  therefore  think,  for  the   reasons  above  given,   a   nolle 

vrosequi  must  be  entered. 

Judgment  for  defendant. 
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HARTSHOENE  v.  WATSON.  iws. 

Jan.  17. 
(4  Bing.  N.  C.  178—183 ;  S.  0.  o  Scott,  506;  1  Am.  15  ;  2  Jur.  155  ;  7  L.  J.  

(N.  S.)  C.  P.  138 ;  6  Dowl.  P.  C.  404.)  [  178  ] 

An  action  of  ooyenant  lies  for  rent  reserved  by  indenture,  and  accruing 
before  a  re-entry  for  a  forfeiture,  notwithstanding  the  lessor  under  such 
re-entry  is  to  have  the  premises  again,  "  as  if  the  indenture  had  never 
been  made.** 

The  declaration  stated,  that  on  the  Ist  of  April,  1812,  by  a 
certain  indenture  then  made  between  the  plaintiff  of  the  one 
part,  and  one  Alexander  Christie  of  the  other  part,  the  plaintiff 
demised  unto  the  said  A.  Christie  a  certain  shop,  rooms,  and 
premises,  with  the  appurtenances  thereto  belonging;  to  have 
and  to  hold  the  said  shop,  rooms,  and  premises  thereby  demised, 
with  the  appurtenances,  unto  the  said  A.  Christie,  his  executors, 
administrators,  and  assigns,  from  the  25th  of  March  then  last 
past,  for  the  term  of  twenty-six  years ;  yielding  and  paying 
yearly  and  every  year  during  the  said  term  unto  the  plaintiff, 
his  executors,  administrators,  and  assigns,  the  net  yearly  rent  of 
lOOZ.,  on  the  usual  days  of  payment  of  rent  in  the  year,  that  is 
to  say,  the  24th  of  June,  the  29th  of  September,  the  25th  of 
December,  and  the  25th  of  March  in  each  and  every  year,  by 
even  and  equal  portions ;  the  first  payment  thereof  to  be  made 
on  the  24th  of  June  then  next  ensuing,  clear  of  all  extra  and 
additional  taxes  which  might  be  laid  or  imposed  upon  the  said 
thereby  demised  premises  in  consequence  of  any  addition  or 
improvements  which  the  said  A.  Christie,  his  executors,  adminis- 
trators, or  assigns  might  make  to  the  same :  by  virtue  of  which 
demise  the  said  A.  Christie  afterwards,  to  wit,  on,  &c.,  entered 
into  and  upon  all  and  singular  the  said  demised  premises,  with 
the  appurtenances,  and  became  and  was  possessed  thereof  for 
the  said  term,  &c.,  to  him  thereof  granted:  that  after  the  making 
of  the  indenture,  and  during  the  term  thereby  granted,  to  wit, 
on  the  24th  of  August,  1826,  all  the  estate,  &c.  of  the  '''said  [  *179  j 
A.  Christie,  of  and  in  the  said  demised  premises,  with  the 
appurtenances,  by  assignment  thereof  then  made,  legally  came 
to  and  vested  in  the  defendant,  who  then  entered  into  and  upon 
the  said  demised  premises,  with  the  appurtenances,  and  became 
and  was  possessed  thereof  for  the  residue  of  the  said  term,  and 
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continued  so  possessed  thereof  until  and  upon  a  certain  other 
day,  to  wit,  the  25th  of  March,  1830 :  that  after  the  making  of 
the  indenture,  and  during  the  said  term  thereby  granted,  and 
after  the  defendant  became  such  assignee  as  aforesaid,  and  while 
the  defendant  was  possessed  of  the  said  demised  premises,  with 
the  appurtenances,  to  wit,  on  the  25th  of  March,  1830,  a  large 
sum  of  money,  to  wit,  the  sum  of  1501.  of  the  rent  aforesaid  for 
the  space  of  one  year  and  two  quarters  of  the  said  term  then 
elapsed, — the  whole  of  such  period  having  elapsed  after  the 
defendant  had  become  and  was  such  assignee  as  aforesaid,  and 
while  she  was  so  possessed  of  the  said  demised  premises, — became, 
and  was,  and  still  is,  in  arrear  and  unpaid  to  the  plaintiff. 

The  defendant,  pleaded,  fourthly,  that  in  and  by  the  said 
supposed  indenture,  it  was  provided  that  if  the  said  rent  should 
be  behind  and  unpaid  for  the  space  of  fourteen  days  next  after 
any  of  the  days  of  payment,  or  if  the  said  A.  Christie,  his 
executors,  administrators,  or  assigns  should  neglect  or  fail  in  or 
be  guilty  of  a  breach  or  non-performance  of  any  of  the  covenants, 
clauses,  conditions,  and  agreements  in  the  indenture  contained 
on  the  part  of  the  said  A.  Christie,  his  executors,  administrators, 
and  assigns,  to  be  performed  and  kept,  from  thenceforth  it 
should  and  might  be  lawful  to  and  for  the  plaintiff,  his  executors, 
administrators,  and  assigns,  into  and  upon  any  part  of  the  said 
demised  premises,  in  the  name  of  the  whole,  to  re-enter,  and  the 
same  to  have  again,  as  if  the  said  indenture  had  never  been 
made:  that  during  the  term  in  and  by  the  *said  indenture 
granted,  to  wit,  on  the  29th  of  March,  1830,  default  was  made 
in  the  payment  of  the  rent  reserved,  that  is  to  say,  for  the  said 
arrears  which  the  plaintiff  sought  to  recover  in  this  action,  to 
wit,  the  said  sum  of  150Z.  in  the  declaration  mentioned ;  and  the 
said  A.  Christie,  his  executors,  administrators,  and  assigns  therein 
neglected  and  failed  in  and  were  guilty  of  a  breach  or  non- 
performance of  the  covenants,  clauses,  conditions,  and  agreements 
in  the  indenture  contained  on  the  part  of  the  said  A.  Christie, 
his  executors,  administrators,  and  assigns,  to  be  performed  and 
kept,  to  wit,  in  the  non-payment  of  the  said  rent  for  the  term 
of  the  said  arrears  in  the  declaration  mentioned ;  whereupon  the 
plaintiff,  by  reason  thereof,  after  the  said  1501.   of  the  rent 
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aforesaid,  for  the  space  aforesaid  had  been  and  was  in  arrear, 
and  fourteen  days  after  the  day  of  payment  thereof,  to  wit,  on  the 
1st  of  June,  1830,  and  before  the  commencement  of  this  suit, 
into  and  upon  all  and  every  part  of  the  said  demised  premises 
re-entered,  and  the  same  had  again  as  if  the  said  lease  had 
never  been  made,  whereby  the  said  rent  reserved  and  arrears 
thereof,  and  the  said  indenture,  whereby  the  same  was  reserved 
and  granted,  became  and  were  extinguished,  merged,  and 
released. 

Fifthly,  That  the  said  supposed  causes  of  action  in  the  declara- 
tion mentioned  did  not,  nor  did  either  or  any  part  thereof,  accrue 
within  six  years  next  before  the  commencement  of  this  suit. 

Replication,  as  to  the  fourth  plea  (except  so  far  as  the  same 
related  to  the  non-payment  of  252.  of  the  rent  aforesaid  for  the 
space  of  one  quarter  of  a  year  of  the  said  term,  to  wit,  the  last 
quarter  thereof  mentioned  in  the  declaration),  that  the  plaintiif 
did  not  by  reason  of  the  non-payment  of  the  said  rent  in  the 
declaration  mentioned,  or  any  part  thereof  (except  the  non- 
payment of  the  said  rent  for  the  last-mentioned  quarter),  into  or 
*upon  all  or  any  part  of  the  said  demised  premises  re-enter,  or 
the  same  have  again  as  if  the  said  lease  had  never  been  made,  in 
manner  and  form  as  the  defendant  had  above  in  the  said  fourth 
plea  alleged  ;  and  that,  the  plaintiff  prayed  might  be  enquired  of 
by  the  country. 

And  as  far  as  the  said  fourth  plea  related  to  the  non-payment 
of  the  said  sum  of  251.  of  the  rent  aforesaid,  for  the  said  space 
of  one  quarter  of  a  year  of  the  said  term,  to  wit,  the  said  last 
quarter  thereof  mentioned  in  the  declaration,  that  the  same  was 
not  sufficient  in  law. 

Then,  as  to  the  fifth  plea,  so  far  as  the  same  related  to  the 
non-payment  of  the  sum  of  251.  of  the  rent  aforesaid,  for  one 
quarter  of  a  year  of  the  said  term,  to  wit,  the  last  quarter  thereof 
mentioned  in  the  declaration,  that  the  cause  of  action  in  the 
declaration  mentioned  did  accrue  to  the  plaintiff  within  six  years 
next  before  the  commencement  of  this  suit;  and  that,  the  plaintiff 
prayed  might  be  enquired  of  by  the  country. 

And  so  far  as  the  same  fifth  plea  related  to  all  the  causes  of 
action  in  the  declaration  mentioned,  except  the  non-payment  of 
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the  said  last-mentioned  sum  of  251.,  that  the  said  fifth  plea  was 
not  sufficient  in  law. 
Upon  which  allegations  of  fact  and  law  issue  was  joined. 

Peacock,  in  support  of  the  demurrer : 

Three  questions  arise  in  this  case.  First,  whether  re-entry  for 
breach  of  covenant  is  a  bar  to  an  action  of  covenant  for  rent 
accrued  before  the  re-entry ;  secondly,  whether  the  lapse  of  six 
years  is  a  bar  to  an  action  of  covenant  for  rent  arrear;  and 
thirdly,  whether  a  plaintiff  may  traverse  a  portion  of  a  plea  and 
demur  to  the  rest.  And  first,  according  to  Pennant's  case  (i) 
(first  resolution),  an  action  of  debt  for  rent  lies  as  well  after  as 
before  "^re-entry,  on  the  contract  between  the  lessor  and  lessee  : 
if  so,  the  law  must  be  the  same  as  to  covenant.  But  the  plea  is 
also  bad,  as  alleging  the  re-entry  for  several  quarters'  rent ;  the 
lessor  could  only  re-enter  for  the  last  quarter:  re-entering  for 
that,  he  affirmed  the  validity  of  the  lease  as  to  the  preceding 
quarters:  Doe  d.  Wheedon  v.  Paid  (2).  It  is  bad  also  for  not 
showing  that  the  re-entry  was  preceded  by  demand  of  the  rent ; 
if  that  formality  was  not  observed,  the  re-entry  was  merely  a 
trespass,  and  the  lease  not  at  an  end. 

Hoggins,  for  the  defendant,  abandoned  the  second  point  (on 
which  Peacock  had  cited  Paget  v.  Foley  (3)),  and  the  third,  (on 
which  he  had  referred  to  Vivian  v.  Jenkins  (4)  and  Cousins  v. 
Paddon  (5) ) ;  but  contended  that,  under  the  language  of  this 
deed,  the  plaintiflf  having  upon  re-entry  resumed  the  property 
''as  if  the  said  indenture  had  never  been  made,"  it  must  be 
considered  as  if  it  had  no  existence,  and  consequently  could  not 
sustain  the  lessor's  suit.  Pennant's  case  was  an  action  of  debt 
which  turned  on  privity  of  contract:  here,  the  defendant,  an 
assignee,  was  sued  in  covenant  upon  an  alleged  privity  of  estate ; 
but  the  estate  having  been  determined  by  the  re-entry,  the  right 
to  sue  fell  with  it.  A  proviso  for  re-entry  must  be  construed 
strictly ;  and  if  the  reversioner  takes  advantage  of  it,  he  must 
take  all  the  consequences.     It  is  a  sufficient  penalty  for  the 


(1)  3  Co.  B«p.  64  a. 

(2)  33  R.  R.  708  (8  Car.  &  P.  613). 

(3)  42  R.  R.  698  (2  Ring.  N.  C.  679). 
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assignee  to  lose  bis  estate,  and  the  lessor  cannot  be  materially      Habts- 

HORNS 

prejudiced,  since  he  may  re-enter  on  the  default  of  a  single  «. 

quarter.  ^^^^^• 

TiNDAL,  Ch.  J. : 

The  proper  construction  of  this  condition  is,  that  from  the  time 

of  re-entry,  the  lessor  shall  have  the  land  as  if  the  indenture  had 

not  been  made :  *for  the  period  previous  to  re-entry  the  lessee  or       [  *183  ] 

assignee  had  it  subject  to  the  indenture.     It  would  be  a  singular 

construction  to  hold  that  to  an  action  for  rent  on  an  instrument 

under  seal,  the  lessee  or  assignee  may  plead,  not  payment,  but 

that  the  lessor  entered  for  non-payment ;  in  other  words,  may 

deprive  the  lessor  of  his  rent  because  he  declines  to  submit  to  any 

further  loss :  the  argument  would  apply  equally  to  covenant  for 

repairs,  or  other  services  to  be  rendered  by  the  lessee,  and  is  so 

unreasonable  that  it  cannot  be  upheld. 

Judgment  for  plaintiff. 


BLISS  V.  HALL  (1). 

(4  Bing.  N.  C.  183—187 ;  S.  C.  5  Scott,  500 ;  1  Am.  19;  2  Jur.  110 ;  7  L.  J. 
(N.  S.)  C.  P.  122 ;  6  DowL  P.  C.  442.) 

To  an  action  of  nuisance  for  carrying  on  the  business  of  a  tallow 
chandler,  in  a  messuage  adjoining  the  messuage  of  the  plaintiff,  it  is  no 
plea  that  the  defendant  was  possessed  of  his  messuage,  and  the  business 
was  carried  on,  before  the  plaintiff  became  possessed  of  and  occupied 
the  adjoining  messuage. 

The  declaration  stated  that  the  defendant  wrongfully  and 
injuriously  exercised  and  carried  on  in  and  upon  the  messuages 
of  the  defendant,  being  contiguous  and  near  to  the  messuage  of 
the  plainti£f,  the  trade  or  business  of  a  candle-maker  or  manu- 
facturer of  candles ;  and  did  then  and  there,  to  wit,  on,  &c.,  in 
and  upon  the  said  messuages  of  the  defendant,  wrongfully  and 
injuriously  melt  and  prepare,  and  caused  to  be  melted  and 
prepared  for  the  making  and  manufacturing  of  candles,  divers 
large  quantities  of  grease  and  tallow;  and  did  then  and  there, 
to  wit,  on,  &c.,  in  and  upon  the  said  messuages  of  the  defendant, 
wrongfully  and  injuriously  make  and  manufacture,  and  cause 
and  procure  to  be  made  and  manufactured  divers  large  quantities 
of  candles :  by  means  of  which  several  premises,  divers  noisome, 
(1)  St.  Help's  Smelting  Co.  v.  Tipping  (1865)  11  H.  L.  C.  642. 
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Rliss  noxious,  and  offensive  vapours,  fumes,  smells,  and  stenches,  on 
Hall.  the  several  days  and  times  aforesaid  arose,  issued,  and  proceeded 
I  *  184  J  from  ^the  said  messuages  of  the  defendant,  and  spread  and  diffused 
themselves  over  and  upon  and  into  and  through  and  about  the 
said  messuage  of  the  plaintiff ;  and  the  air  in,  over,  through,  and 
about  the  same  was  thereby  then  greatly  filled  and  impregnated 
with  the  same  noisome,  noxious,  and  offensive  vapours,  fumes, 
smells,  and  stenches,  and  was  then  rendered  and  from  thence 
hitherto  had  been,  and  still  is,  greatly  corrupted,  offensive, 
disgusting,  unwholesome,  and  uncomfortable. 

Plea,  that  the  defendant  was  possessed  of  his  said  messuages 
for  a  long  space  of  time,  to  wit,  for  the  space  of  three  years  next 
before  the  plaintiff  became  possessed  of  his  said  messuage  in 
the  declaration  mentioned,  and  before  the  plaintiff  occupied, 
inhabited,  and  dwelt  in  the  same ;  and  that  before  and  at  the 
time  when  the  defendant  first  became  and  was  possessed  of  his 
said  messuages,  the  said  furnaces  and  stoves  in  the  introductory 
part  of  this  plea  mentioned  had  been  and  then  were  erected,  set 
up,  and  placed  in  and  upon  the  same :  that  the  defendant  always, 
to  wit,  from  the  time  at  which  he  became  so  possessed  of  his  said 
messuages,  until  and  at  and  after  the  plaintiff  so  became  possessed 
of  his  said  messuage  as  in  the  declaration  mentioned,  and  thence 
hitherto,  had  used,  exercised,  and  carried  on  the  said  trade  and 
business  of  a  candle-maker,  and  had  occasioned — the  phenomena 
described  in  the  declaration,  (enumerating  them  as  above) — in 
the  same  manner  and  form,  and  degree,  and  to  the  same  extent, 
and  at  the  same  hours,  and  times,  and  seasons,  as  at  the  said 
time  when  &c.,  in  the  declaration  and  in  the  introductory  part 
of  this  plea  mentioned  ;  and  the  same  during  all  that  time,  and 
at  the  said  time  when  &c.,  were  and  still  are  requisite  and 
necessary  to  enable  the  defendant  to  carry  on  his  said  trade 
and  business,  in  and  upon  his  said  premises,  in  the  same  manner 
t  *185  ]  and  form,  and  to  the  '^'same  extent,  as  the  defendant  carried  on 
the  same  at  the  time  when  the  plaintiff  came  to  his  said  premises 
in  the  declaration  mentioned,  near  and  adjoining  to  the  premises 
and  business  of  the  defendant,  so  carried  on  as  aforesaid  :  that 
the  defendant  lawfully  enjoyed  his  said  premises,  manufactory, 
and  business,  before  the  plaintiff  came  to,  occupied,  or  was 
possessed  of  bis  said  premises  in  the  declaration  mentioned,  in 
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the  same  condition,  extent,  manner,  and  form,  as  he  enjoyed  and        Bliss 
possessed  the  same  at  the  said  time  when  &c.,  in  the  declaration        hall. 
mentioned,  and  of  right  ought  still  lawfully  to  enjoy  the  same 
without  interruption  or  suit  of  the  plaintiff;   and   that,  the 
defendant  was  ready  to  verify. 
Demurrer  and  joinder. 

Butt,  in  support  of  the  demurrer,  cited  EUiottaon  v.  Feetham{i) 
as  an  authority,  that  it  is  no  defence  to  an  action  for  a  nuisance 
to  plead  that  the  defendant  was  possessed  of  certain  premises, 
and  created  and  carried  on  the  nuisance  before  the  plaintiff  came 
to  occupy  the  adjoining  premises. 

Hoggins,  contra  : 

The  defendant's  business  is  lawful :  Com.  Dig.  Action  on  the 
case  for  a  nuisance.  ''An  action  upon  the  case  lies  for  a 
nuisance  to  the  habitation  or  estate  of  another ;  as,  if  a  man 
erect  anything  offensive  so  near  the  house  of  another,  that  it 
becomes  useless  thereby,  as  a  swine-stye,  or  a  tallow  furnace. 
But  if  he  be  a  chandler,  quare.*' 

But  even  if  it  be  a  nuisance,  a  party  who  comes  to  it  is  not 
entitled  to  complain.    It  was  his  own  election  to  approach  so  near. 

(TiNDAL,  Ch.  J. :  Obstructing  a  watercourse  is  a  nuisance : 
could  the  wrongdoer  say  in  answer  to  a  complainant,  ''  I  stopped 
the  water  before  *you  came  below  ?  ")  [  *^^^  J 

The  complainant  there  would  object  in  respect  of  the  estate  of  his 
predecessor,  who  might  have  had  an  immemorial  right  to  the  water; 
here,  for  aught  that  appears  to  the  contrary,  the  defendant  was  the 
first  occupier  in  the  district.  There  must  be  some  places  in  which 
such  a  business  may  be  carried  on ;  and  when  it  is  set  up  before 
other  houses  are  built,  those  who  erect  them  must  do  so  subject 
to  the  rights  of  the  first  occupier  to  carry  on  a  lawful  business. 

TiNDAL,  Ch.  J. : 

In  this  case  the  declaration  alleges  that  the  defendant 
injuriously  carried  on,  in  messuages  contiguous  to  the  messuage 
of  the  plaintiff,  the  trade  and  business  of  a  candle  maker,  by 

(1)  42  E,  R.  557  (2  Bing.  N.  C.  134). 
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Bltss  which  noxious  vapours  and  smells  proceeded  from  the  messuage 
Hall.  of  the  defendant  and  diffused  themselves  over  the  messuage  of 
the  plaintiff ;  and  all  that  the  defendant  says  in  answer,  is,  that 
he  carried  on  the  business  for  three  years  before  the  pliuntiff 
became  possessed  of  the  messuage  he  inhabits.  That  is  no 
answer  to  the  complaint  in  the  declaration ;  for  the  plaintiff  came 
to  the  house  he  occupies  with  all  the  rights  which  the  common 
law  affords,  and  one  of  them  is,  a  right  to  wholesome  air.  Unless 
the  defendant  shows  a  prescriptive  right  to  carry  on  his  business 
in  the  particular  place,  the  plaintiff  is  entitled  to  judgment. 

Park,  J. : 

In  ElliotUon  v.  Feetham  the  Court  said  that  the  defendant 
should  at  least  have  alleged  a  holding  of  twenty  years*  duration  : 
here  he  does  not  go  beyond  three. 

Vauohan,  J. : 

The  smells  and  noises  of  which  the  plaintiff  complains  are 
not  hallowed  by  prescription,  and  under  this  plea  the  defendant 
cannot  justify  their  continuance. 

[  187  ]  BOSANQUBT,  J.  : 

I  am  of  the  same  opinion.  The  defendant  has,  prinid  faeie^  a 
right  to  enjoy  his  property  in  a  way  not  injurious  to  his  neigh- 
bour; but  here  on  his  own  showing  the  business  he  carries  on  is 
offensive,  and  he  makes  out  no  title  to  persist  in  the  annoyance. 

Jtuiffmentfor  the  plaintiff. 
1888.  HICKS  V.  The  DUKE  op  BEAUFORT  (1). 

Jo>n  22 
_1_  '        (4  Bing.  N.  C.  229—233 ;  S.  C.  5  Scott,  398 ;  1  Arn.  55 ;  2  Jur.  255  ;  7  L.  J. 

[  229  J  (N.  S.)  C.  P.  131.) 

The  drawer  of  a  bill  being  applied  to  for  payment,  said,  **  If  the  acceptor 
does  not  pay,  I  must,  but  exhaust  all  your  influence  with  the  acceptor 
first :  "  the  drawer  afterwards  directed  the  applicant  to  raise  the  money 
on  the  lives  of  himself  and  the  acceptor :  Held,  that  this  admission  was 
not  to  be  taken  as  conclusive  evidence  of  defendant's  having  received  or 
waived  notice  of  dishonour  of  the  bilL 

This   was  an  action  on  a  bill  of  exchange,   drawn  by   the 
defendant  and  accepted  by  Lord  Foley,  payable  in  December,  1881 . 
(1)  Seethe  Bills  of  Exchange  Act.  1882  (45  &  46  Vict.  c.  61),8.  50(2)(fe).~R.C. 
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The  plea  was,  that  the  defendant  had  received  no  notice  of 
the  dishonour  of  the  bill ;  upon  which  issue  was  joined. 

At  the  trial,  a  witness  stated  that  he  called  on  the  defendant 
on  the  subject  of  the  bill,  in  May,  1882,  when  the  defendant 
said  it  was  hard  upon  him,  as  he  had  only  drawn  the  bill 
for  accommodation ;  that  if  Lord  Foley  did  not  pay,  he  must ; 
but  he  desired  the  witness  would  exhaust  all  his  influence  with 
Lord  Foley  first.  The  witness  having  then  applied  to  Lord 
Foley  in  vain,  the  defendant  proposed  to  raise  a  sum  of  money 
by  an  annuity  on  the  life  of  the  defendant  and  Lord  Foley ;  but 
the  treaty  was  broken  off,  and  the  present  action  followed. 

The  learned  Judge  left  it  to  the  jury  to  determine,  upon  this 
evidence,  whether  or  not  the  defendant  had  received  notice 
of  the  dishonour  of  the  bill ;  and,  the  jury  having  found  for 
the  defendant, 

Wildey  Serjt.  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  alleged  mis-direction,  and  on  affidavits  of  surprise. 

He  contended  that,  if  the  witness  were  believed  (and  the  credit 
due  to  him  was  not  left  to  the  jury),  the  legal  effect  of  the 
defendant's  admission  of  his  liability  was,  that  he  must  be 
deemed  to  have  received  notice  of  the  dishonour  of  the  bill; 
and  that,  therefore,  the  jury  should  have  been  directed,  that, 
if  the  witness  were  believed,  *the  notice  must  be  considered  as 
proved  or  waived.  In  Lundiew.  Robertson  (i),  where  an  indorsee, 
three  months  after  a  bill  became  due,  demanded  payment  of  the 
indorser,  who  first  promised  to  pay  it  if  he  would  call  again 
with  the  account,  and  afterwards  said  that  he  had  not  had 
regular  notice,  but,  as  the  debt  was  justly  due,  he  would  pay  it, 
Lord  Ellenbobough  said,  *'  when  a  man,  against  whom  there 
is  a  demand,  promises  to  pay  it,  for  the  necessary  facilitating  of 
business  in  transactions  between  man  and  man  everything  must 
be  presumed  against  him.  It  was,  therefore,  to  be  presumed 
prima  facie,  from  the  promise  so  made,  that  the  bill  had  been 
presented  for  payment  in  due  time,  and  dishonoured,  and  that 
due  notice  had  been  given  of  it  to  the  defendant.  But,  taking 
the  subsequent  conversation  as  connected  with  the  former,  the 

(1)  7  East,  231. 
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only  limitation  of  it  would  be,  that  the  defendant  stated  that  he 
had  not  had  regular  notice  of  the  dishonour;  but  even  that 
objection  was  waived  in  the  same  breath,  for  the  defendant  said 
that,  as  the  debt  was  justly  due,  he  would  pay  it.  Then  it 
stands  on  the  first  conversation,  as  an  absolute  promise  to  pay 
the  bill ;  thereby  admitting  (for  I  do  not  put  it  on  the  ground  of 
a  waiver  of  any  objection  to  the  non-presentation  of  the  bill  in 
due  time  as  existing  in  fact,)  that  there  did  not  exist  any 
objection  to  his  payment  of  the  bill,  but  that  everything  had 
been  rightly  done.  That  supersedes  the  necessity  of  the 
ordinary  proof." 

Talfourd,  Serjt.  and  Petersdorf  showed  cause : 
There  is  no  rule  of  law  under  which  any  form  of  expression 
is  to  be  held  conclusive  proof  of  a  fact.  It  is  for  the  jury 
to  consider  what  effect  ought  to  be  given  to  the  expression.  In 
Lundie  v.  Rohei-tsoii  there  was  an  *expre8s  promise  to  pay,  upon 
which,  as  in  Potter  v.  Ray  worth  (i),  the  Court  mainly  relied. 
Fletcher  y.  Froggart{2),  Gunson  v.  Metz  (3),  and  Wood  v.  Brown  (4), 
exemplify  the  same  principle.  In  Pickin  v.  Oraham{^),  the 
words  "I  suppose  there  will  be  no  alternative  but  my  taking  up 
the  bill,  and  if  you  will  bring  it  on  Tuesday  I  will  pay  the 
money,"  were  held  not  sufficient  to  support  an  inference  of 
notice.  In  order  to  dispense  with  proof  of  notice  there  must  be 
an  unconditional  promise  to  pay :  acknowledgment  of  liability 
is  not  sufficient :  Borradaile  v.  Lowe  (6),  Standage  v.  Creighton  (7), 
Cuming  v.  French  (8). 

As  to  waiver,  the  question  cannot  arise  on  an  issue  addressed 
exclusively  to  the  point  of  notice. 

Wilde  and  Bagley,  in  support  of  the  rule,  relied  on  Lundie 
V.  Robertson: 

The  declaration  of  the  defendant,  that  if  Lord  Foley  did  not 
pay,  he  must,  was,  in  effect,  a  promise  to  pay;  and  that  he 


(1)  13  East,  417. 

(2)  2  Car.  &  P.  669. 

(3)  1  B.  &  C.  193. 

(4)  1  Stark.  217. 

(5)  38  E.  E.  738  (1  Gr.  &  M.  725; 


3  Tyr.  923). 

(6)  4  Taunt.  93. 

(7)  5  Car.  &  P.  406. 

(8)  2  Camp.  106,  /i. 


VOL.  xuv.]      1838.     C.  P.     4  BING.  N.  C.  231—282. 


703 


treated  it  as  such  himself  appeared  from  his  subsequent  attempt 
to  raise  the  money  by  annuity.  Whether  or  not  the  defendant 
made  the  declarations  ascribed  to  him  by  the  witness,  was, 
indeed,  a  question  for  the  jury ;  but  the  effect  of  those 
declarations  ought  to  have  been  determined  by  the  Judge,  as 
the  effect  of  certain  acts,  upon  the  question  whether  or  not 
a  party  is  executor  de  son  toH:  Padget  v.  Priest  (i). 

TiMDAL,  Gh.  J.: 

The  issue  joined  on  this  record  is,  that  the  defendant  had 
due  notice  of  the  dishonour  of  the  bill  on  which  the  plaintiff 
sues;  and  the  question  is,  ^whether,  in  commenting  on   the 
evidence  in  support  of  that  issue,  the  learned  Judge  mis-directed 
the  jury.    I  am  of  opinion  that  there  was  no  mis-direction. 
The  cases  go  to  this  point  only ;  that  if,  after  the  dishonour  of 
a  bill,  the  drawer  distinctly  promises  to  pay,  that  is  evidence 
from  which  it  may  be  inferred  he  has  received  notice  of  the 
dishonour;  because  men   are  not  prone   to  make  admissions 
against  themselves ;  and,  therefore,  when  the  drawer  promises 
to  pay,  it  is  to  be  presumed  he  does  so  because  he  knows  the 
acceptor  has  refused.     Lundie  v.  Robertson  goes  no  further  than 
that.     There  the  defendant  said  ''  that  he  had  not  had  regular 
notice,  but,  as  the  debt  was  justly  due,  he  would  pay  it:  "  and 
the  jury  having  presumed  from  those  expressions  that  he  must 
have  received   notice  of  the  dishonour,  the  Court  refused  to 
interfere.    There  is  no  such  distinct  promise  in  the  present  case. 
At  the  interview  with  the  defendant,  in  May,  1832,  nearly  six 
months  after  the   bill  became  due,  there  was  nothing  like  a 
promise  to  pay,  but  merely  a  request  that  the  applicant  would 
exhaust  all  bis  influence  with  Lord  Foley  first,  as  the  defendant 
had  drawn   the   bill  merely  for  accommodation.     There  was 
nothing  in  this  which  amounted  to  an  unconditional  promise. 
It  was  evidence  from  which  the  jury  might  consider  whether 
they  could  or  could  not  infer  that  the  defendant  had  received 
notice  of  the  dishonour ;  and,  if  they  had  found  for  the  plaintiff, 
the  Court  would  not  have  set  aside  the  verdict.     But  it  was 
entirely  a  question  for  the  jury;  and  the  learned   Judge  did 
(1)  1  E.  K.  440  (2  T.  B.  97). 
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HiGKB       right  in  not  withdrawing  from  them  the  effect  of  the  evidence. 
The         Upon  this  ground,  therefore,  we  cannot  grant  the  rule;  but, 
Bbaufobt.    ^°  *^®  affidavits  of  surprise,  there  may  be  a  new  trial  on 
payment  of  costs. 

Park,   J.: 

I  think  there  was  no  mis-direction;  but,  on  the  affidavits, 
there  may  be  a  new  trial. 

[  233  ]       Vauohan,  J. : 

It  is  putting  it  too  broadly  to  say  that  this  admission  must 
be  taken  as  conclusive  that  the  defendant  had  received  notice 
of  the  dishonour.  It  afforded  a  presumption,  but  there  were 
circumstances  from  which  the  presumption  might  be  rebutted ; 
and,  upon  the  specific  issue,  whether  the  defendant  had  received 
notice  or  not,  it  was  for  the  jury  to  say  what  weight  the 
evidence  ought  to  have. 

BOSANQUET,  J. : 

If  the  jury  had  found  for  the  plaintiff  I  should  not  have  been 
disposed  to  disturb  the  verdict;  but  I  think  there  has  been 
no  mis-direction.  The  issue  was  on  the  notice :  the  evidence 
was  presumptive  only,  open  to  be  rebutted  by  circumstances ; 
and  it  was  for  the  jury  to  say  what  weight  was  to  be  ascribed 
to  it.  If  the  learned  Judge  had  left  only  the  question  whether  the 
witness  was  entitled  to  credit,  and  had  withdrawn  the  question  as 
to  notice,  the  defendant  might  have  tendered  a  bill  of  exceptions. 

Upon  the  affidavits  there  may  be  grounds  for  having  the  case 

reconsidered,  but  there  is  no  reason  for  granting  a  new  trial  on 

the  score  of  mis-direction. 

Rule  absolute  an  payment  of  costs. 


1838. 
Jan.  24. 

[243  1 


BECKHAM  V.  KNIGHT  and  DRAKE. 

(4  Bing.  N.  C.  243—253 ;  S.  C.  5  Scott,  619 ;  7  L.  J.  (N.  8.)  C.  P.  93.) 

[This  was  a  case  in  which  the  Court  of  Common  Pleas  held 
that  a  dormant  partner  was  not  liable  upon  an  agreement  made 
with  and  signed  by  the  ostensible  partners.     The  case  was 
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subsequently  brought  into  the  Exchequer  Chamber,  where  all  Beckham 
the  Judges  were  agreed  that  the  decision  of  the  Court  of  Common  kniqht. 
Pleas  upon  the  substantial  question  was  wrong,  though  they  con- 
sidered that  the  judgment,  which  overruled  a  demurrer  to  a 
plea,  might  be  supported  on  a  technical  point  of  pleading.  In  a 
subsequent  action  {Beckham  v.  Drake)  brought  in  the  Court  of 
Exchequer,  the  Judges,  recollecting  what  passed  in  the  Exchequer 
Chamber,  disregarded  the  decision  of  the  Common  Pleas,  which 
has  consequently  been  uniformly  regarded  as  substantially 
overruled.  The  case  of  Beckham  v.  Drake  (  (1841)  9  Meeson  & 
Welsby)  will  be  reported  in  due  course. — R.  C] 


MOULE,  Public  Officer  of  the  North  Wilts  Banking        isss. 
Company,  v.  BROWN  (I).  '^—^^ 

(4  Bing.  N.  C.  266—269 ;  S.  C.  5  Scott,  694 ;  1  Arn.  79 ;  2  Jiur.  277  ;  7  L.  J.         [  ^66  ] 

(N.  S.)  C.  P.  111.) 

A  cheque  drawn  by  F.  on  a  banker  at  Bath,  was  cashed  for  defendant 
by  a  branch  of  the  N.  W.  bank  at  Malmesbury,  on  Tuesday,  March  28th. 
The  same  day  it  was  forwarded  to  the  principaJ  N.  W.  bank  at  Melksham, 
twelve  miles  from  Bath ;  on  Friday,  the  31  st,  it  was  presented  at  Bath  and 
dishonoured :  Held,  that  the  presentment  was  not  in  time  to  give  the 
N.  W.  bank  any  claim  against  defendant. 

The  plaintiff  declared  on  a  banker's  cheque  for  27/.,  drawn  by 
Frederick  Fry,  the  28th  of  March,  1837,  on  Moger  &  Co.,  bankers 
at  Bath  ;  payable  to  bearer  ;  delivered  by  Fry  to  the  defendant ; 
and  by  the  defendant  transferred  to  the  North  Wilts  Banking 
Company. 

Averment,  that  Moger  &  Co.  did  not  pay  the  cheque,  although 
it  was  duly  presented  to  them  for  payment,  whereof  the  defendant 
then  had  notice. 

The  second  and  fourth  pleas  alleged  that  the  cheque  was  not 
duly  presented  to  Moger  &  Co.  for  payment. 

At  the  trial,  before  Patteson,  J.,  last  Wiltshire  Assizes,  it 
appeared  that  the  chief  office  of  the  North  Wilts  Banking  Company 
was  at  Melksham,  and  that  they  had  a  branch  office  at  Malmes- 
bury, about  eighteen  miles  from  Melksham,  which  is  distant 
from  Bath  about  twelve  miles. 

(1)  See  the  BiUs  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s.  74.— E.  C, 
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MouLs  On  Tuesday,  the  28th  of  March,  the  defendant  having  received 

Bbown.       the  cheque  from  Fry  in  payment  for  goods,  obtained  cash  for  it 
at  the  Malmesbury  office  of  the  North  Wilts  Bank,  though  he 
was  not  a  customer  of  the  bank.     By  that  office  the  cheque  was 
on  the  same  day  remitted  to  the  head  office  at  Melksham. 
[  *267  ]  From  the  head   office  at  Melksham  it  was  dispatched  *on 

Thursday,  the  BOth,  by  a  private  hand,  and  was  not  presented  to 
Moger  &  Co.  at  Bath  till  Friday,  the  Blst  of  March,  when  it  was 
dishonoured,  Fry  having  no  effects  in  the  hands  of  Moger  &  Co. 

The  defendant,  who  lived  seven  miles  from  Malmesbnry, 
received  notice  of  the  dishonour  of  the  cheque,  on  Saturday, 
the  1st  of  April. 

It  was  the  course  of  the  North  Wilts  Banking  Company,  except 
in  cases  of  doubt,  to  transmit  to  the  chief  office  at  Melksham 
cheques  cashed  at  the  branch  offices. 

The  mail  goes  every  night  from  Melksham  to  Bath,  and  Fry's 
cheque  arrived  at  Melksham  in  time  to  have  been  sent  to  Bath 
by  the  mail  of  Tuesday  night,  March  28th. 

Patteson,  J.  told  the  jury  that  the  cheque  ought  to  have  been 
sent  to  Bath  on  Wednesday,  the  29th  of  March,  and  that  the 
defendant  was  entitled  to  a  verdict  on  the  2nd  and  4th  pleas. 
The  jury  found  for  the  plaintiff;  but  by  consent  leave  was 
reserved  to  move  to  enter  a  verdict  for  the  defendant  on  the  2nd 
and  4th  pleas. 

Bompaa,  Serjt.,  having  obtained  a  rule  nisi  accordingly, 

Barstow  showed  cause : 

The  defendant  being  no  customer  of  the  North  Wilts  Bank, 
but  having  obtained  cash  upon  Fry's  cheque,  as  a  matter  of 
accommodation,  must  be  taken  to  have  transferred  the  cheque 
subject  to  the  practice  of  that  particular  bank.  It  was  the 
practice  of  that  bank  to  transmit  cheques  from  the  branch  offices 
to  Melksham.  Having  received  this  cheque  at  a  branch  office  on 
Tuesday,  they  were  not  bound  by  law  to  transmit  it  to  Melksham 
before  Wednesday ;  and  when  the  cheque  was  at  Melksham  it 
would  have  been  sufficient,  according  to  all  the  oases,  to  have 
Iprwarded  it  to  Bath  hy  the  next  day's  (Thursday's)  post.     If 
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that  course,  which  the  defendants  were  entitled  to  pursue,  had       Moule 
*been  adopted,  the  cheque  would  not  have  reached  Bath  before       bbown. 
Friday,  the  day  on  which  it  was  actually  presented.     But  there       [  *268  ] 
is  no  inflexible  rule  that  a  cheque  shall,  at  all  events,  be  presented 
on  the  next  day.     It  is  a  question  for  the  jury  whether,  under 
all  the  circumstances  of  the  particular  case,  the  cheque  has  been 
presented  with  reasonable  diligence.     In  Rickford  v.  Ridge  (i) 
Lord  Ellenbobouoh  said,    'Mt  is  always  to  be  considered, 
whether,  under  the  circumstances  of  the  case,  the  cheque  has 
been  presented  with  reasonable  diligence.    This  is  what  the  law- 
merchant  requires.     The  rule  that  the  moment  a  cheque  is 
received  by  the  post  it  should  invariably  be  sent  out  for  payment, 
would  be  most  inconvenient  and  unreasonable." 

(Park,  J. :  'In  Boddin§ton  v.  Schlencker  (2),  it  was  ruled  that  a 
cheque  should  be  presented  the  day  after  it  is  received.) 

That  was  the  case  of  a  London  cheque.  The  case  of  a  cheque 
on  a  country  bank  is  very  different,  and  public  convenience 
requires  a  different  rule.  But  the  jury  have  decided  in  effect 
that  this  cheque  was  presented  within  a  reasonable  time ;  and 
that  was  a  question  of  fact  for  them  to  determine. 

(Vauohan,  J. :  When  the  jury  have  found  within  what  time  a 
cheque  has  been  presented,  it  is  a  question  of  law  whether  that 
was  a  reasonable  time  :  Tindal  v.  Brown  (8).) 

The  plaintiffs  have  taken  no  more  than  the  reasonable  time 
for  proceeding  in  the  regular  course  of  business. 

Tindal,  Ch.  J. : 

The  result  of  the  cases,  from  Rickford  v.  Ridge  to  Boddington 
V.  ScIUenckeTf  is,  that  the  party  receiving  a  cheque  has  till 
the  following  day  to  present  it,  where  there  are  the  ordinary 
means  of  doing  so.  Here,  the  plaintiffs  resided  in  a  post  town, 
and  if  they  *had  transmitted  the  cheque  to  Bath  by  the  next's  [  ^209  ] 
day's  post,  it  would  have  been  presented  on  Thursday.    If  there 

(1)  2  Camp.  537.  539.  (3)  1  E.  E.  171  (1  T.  E.  167). 

(2)  38  B.  E.  360  (4  B.  &  Ad.  752). 

45—2 
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MouLE       was  any  8u£Scient  reason  for  not  pursuing  that  course,  it  lies  on 
Browk.       them  to  show  it ;  but  I  think  upon  this  state  of  facts  they  have 
been  guilty  of  laches. 

Park,  J. : 

The  cases  are  uniform  that  the  presentment  of  the  cheque 
should  not  be  delayed  beyond  the  next  day. 

Vauohan,  J. : 

That  rule  was  laid  down  in  Rickford  v.  Ridge,  where  Lord 
Ellenborouoh  said,  ''  the  rule  to  be  adopted  must  be  a  rule 
of  convenience ;  and  it  seems  to  me  to  be  convenient  and 
reasonable  that  cheques  received  in  the  course  of  one  day  should 
be  presented  the  next." 

If  any  other  rule  were  adopted,  it  wpuld  be  difficult,  if  not 
impossible,  to  draw  the  line. 

BosANQUBT,  J.  concurred. 

Rule  absolute. 


1838.  YATES  V.  WHYTE  and  Others  (1). 

(4  Bing.  N.  C.  272—285  ;  S.  C.  5  Scott,  640;  7  L.  J.  (N.  S.)  C.  P.  116.) 

r  272  T 

>-        -I  Plaintiff  sued  defendants  for  damaging  hiB  ship  by  collision  :  Held, 

that  defendants  were  not  entitled  to  deduct  from  the  amount  of  damages 

to  be  paid  by  them,  a  sum  of  money  paid  to  plaintiff  by  insurers  in 

respect  of  the  damage. 

This  was  an  action  on  the  case,  brought  to  recover  damages 
sustained  by  the  plaintiff  by  reason  of  the  defendants'  vessel,  the 
Gazelle,  having  run  foul  of  the  plaintiff's  vessel,  the  SesostriSy 
by  and  through  the  carelessness,  negligence,  misdirection,  and 
mismanagement  of  the  defendants,  whereby  the  plaintiff *s  ship 
sustained  damage,  and  was  obliged  to  put  into  Portsmouth  to 
repair. 

The  plaintiff  sought  to  recover  2982.  14s.,  the  amount  of  the 
repairs,  and  also  damages,  on  account  of  the  detention  of  the 
Se808t)is  at  Portsmouth. 

(1)  Approved  andfollowed in />tcA«}i-  279.    And  see  cases  cited  in  note  to 

son  V.  Jardine  (1868)  L.  B.  3  C.  P.  639,  Clark  v.  Hundred  o/Blyihing,  26  R  B, 

37  L.  J.  C.  P.  321 ;  S%mpR(m  v.  Th(m'  334.— B.  C. 
son   (H.   L.  So.   1877)  3  App.  Cas. 
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At  the  trial  before  Tindal,  J.  in  1886,  the  jury,  as  to  the  Yates 
repairs,  found  a  verdict  for  the  plaintifif,  but  negatived  his  claim  whyte. 
to  damages  for  the  detention.  It  was  agreed  that  the  amount 
of  damages  for  repairs  should  be  referred :  and,  accordingly, 
by  an  order  of  Nisi  Prius,  the  same  was  referred  to  the  award  of 
a  London  merchant,  who  was  empowered  to  ascertain  the  same ; 
(the  plaintifif  undertaking  to  make  no  claim  for  damages  arising 
from  the  detention  of  his  vessel  at  Portsmouth  ;)  and  for  the 
amount  of  damages  so  to  be  ascertained,  the  verdict  was  to 
stand.  And  it  was  further  ordered,  that  if  the  arbitrator  should 
make  any  allowance  or  deduction  to  the  defendants,  from  the 
expenses  incurred  by  the  plaintiff,  in  effecting  the  said  repairs, 
by  reason  or  in  consequence  of  any  payment  having  been  made  to 
the  plaintiff  by  any  underwriter  or  insurance  company,  the  arbi- 
trator should  state  the  fact  of  his  having  done  so  upon  the  face  of 
his  award  for  the  opinion  of  the  Court  as  to  the  propriety  thereof 

The  arbitrator  having  taken  upon  himself  the  burthen  *of  the  [  •273  j 
arbitration,  the  following  admission  was  entered  into  by  the 
attorneys  of  the  respective  parties :  "  that  the  work  done,  and 
materials  supplied,  and  the  items  of  expense  mentioned  in 
the  statement  of  general  and  particular  average,  amounting  to 
298/.  148.,  were  necessarily  done,  supplied,  and  incurred,  to 
repair  the  damage  sustained  by  the  plaintiff's  ship  Sesostiis, 
by  the  collision  of  the  schooner  Gazelle,  as  in  the  pleadings 
mentioned,  save  and  except  the  several  sums  of  5Z.  5«.  and 
81.  12«.  mentioned  in  such  statement  under  the  head  *  Owners ; ' 
that  the  plaintiff,  after  the  commencement  of  this  action,  received 
from  the  underwriters,  under  a  policy  of  insurance  upon  the 
plaintiff's  ship  Sesostris  for  the  voyage  in  question,  valued  therein 
at  5,000Z.,  on  and  in  respect  of  the  said  damage,  1722.  4«.  11^2., 
being  the  particular  average  on  the  said  ship,  according  to  the 
said  statement,  after  the  deduction  thereon  made  of  71Z.  8«.  Id., 
as  is  usual,  for  new  materials  employed  in  the  repairs  of  the  said 
ship  instead  of  those  destroyed  or  injured  by  the  said  collision  ; 
that  the  plaintiff  also  received  from  the  consignors  or  consignees 
of  the  said  cargo  the  further  sum  of  46Z.  1«.  in  respect  of  the 
said  damage,  being  the  general  average  payable  by  the  said 
consignors  or  consignees  in  respect  of  their  goods  on  board 
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YATS8  the  said  ship ;  that  this  action  was  brought  by  the  orders  and 
Whytb.  instructions  of  the  plaintiff ;  "  that  the  plaintiff  paid  the  said 
sum  of  52.  58.  for  towing  the  said  ship  Sesosttis  on  the  lOth 
of  January,  1884,  from  Portsmouth  harbour  to  Spithead  after 
the  repairs  were  completed ;  and  the  said  sum  of  SI.  128.  for 
part  of  the  pilotage  and  other  charges  mentioned  in  the  particulars 
thereto  annexed,  and  not  allowed  in  the  said  statement. 

In  December,   1886,   the   arbitrator   made    his   award,    the 
material  part  of  which  was  as  follows  : 
[  274  ]  '*  First,  having  enquired  into  the  damages  so  referred  to  me, 

and  excluding  any  claim  for  any  damages  arising  from  the 
detention  of  the  plaintiff's  vessel  at  Portsmouth  (no  claim  for 
such  damages  having  been  made  by  the  plaintiff),  I  have  ascer- 
tained, and  do  hereby  ascertain,  the  same  at  Is. ;  and  I  award, 
order,  and  determine  that  the  amount  of  damages  upon  the 
verdict  already  entered  up  for  the  plaintiff  be  reduced  to  the 
said  sum  of  Is.  And  I  further  award  and  determine  that,  in  so 
ascertaining  the  damages,  I  have  made  an  allowance  to  the 
defendants  of  the  sum  of  172/.  is.  lid.  from  the  expenses  incurred 
by  the  plaintiff  in  effecting  the  repairs  of  his  vessel,  the  SesostrU, 
in  the  pleadings  mentioned,  by  reason  of  the  said  last  sum  having 
been  paid  to  the  plaintiff  for  the  said  repairs  by  the  underwriters, 
under  a  policy  of  insurance  effected  by  the  plaintiff  upon  the 
said  vessel,  the  Scsostris.  And  I  find  that  the  said  sum  of 
1722.  4«.  lid.  was  paid  by  the  said  underwriters  to  the  plaintiff 
after  the  commencement  of  this  action,  and  before  the  plea  of 
the  defendants  was  pleaded.  And  in  case  the  Ck)urt  of  (Common 
Pleas  shall  be  of  opinion  that  I  have  improperly  allowed  to  the 
defendants  the  sum  of  1722.  48.  11^.,  then  I  do  hereby  fix  and 
ascertain  the  damages  sustained  by  the  plaintiff,  and  so  referred  to 
me  as  aforesaid,  at  the  said  sum  of  1722.  4«.  lid.;  and  I  do  award 
and  determine  that  the  damages  upon  the  verdict  so  entered  up 
as  aforesaid  be  reduced  to  the  said  sum  of  1722.  48.  lid.'' 

The  arbitrator  also  found  that  the  plaintiff  paid  the  sum  of 
2582.  158.  as  the  premium  for  the  said  insurance ;  and  that  the 
only  loss  which  accrued  on  the  voyage  was  the  loss  occasioned 

bv  the  collision  aforesaid  : 

* 

That  this  action  was  commenced  and  carried  on  by  the  orders 
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and  instructions  of  the  plaintiff,  and  for  *hi8  own  use  and  Tates 
benefit,  and  was  not  commenced  or  carried  on  by  the  aathority  whytb. 
or  instructions  of  the  underwriters.  [  •275  ] 

No  other  evidence  than  that  above  stated  was  laid  before  the 
arbitrator. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
allowance  made  by  the  arbitrator  to  the  defendants,  by  reason 
of  the  payment  made  to  the  plaintiff  by  the  underwriters,  was 
a  proper  allowance. 

Wiiik,  Serjt.,  for  the  plaintiff.     *     *     * 

Sir  W.  Follett,  for  the  defendants.     ♦     *     *  [  278  ] 

TFiWe,  in  reply.     *     *     ♦  [  282  J 

TiNDAL,  Ch.  J. : 

I  think  this  case  is  decided  in  principle  by  that  of  Mason  v. 
Sainsbury  (i).  There,  a  party  whose  property  had  been  burnt  by  a 
mob  was  allowed,  after  receiving  the  amount  of  his  loss  from  an 
insurance  office,  to  sue  the  hundred  on  the  statute  1  Geo.  I.  for 
the  benefit  of  the  insurers.  The  only  distinction  between  that 
case  and  the  present,  is,  that  there  the  action  for  the  wrong  was 
brought  at  the  instance  of  the  insurance  office,  which  is  not  the 
case  here.  But  it  establishes  that  a  recovery  upon  a  contract 
with  the  insurers  is  no  bar  to  a  claim  for  damages  against  the 
wrong-doer.  Lord  Mansfield  says,  ''  Though  the  office  paid 
without  suit,  this  must  be  considered  as  without  prejudice;  and 
it  is,  to  all  intents,  as  if  it  had  never  been  paid.  The  question 
comes  to  this :  Can  the  owner  of  the  house,  having  insured  it, 
come  against  the  hundred  under  this  Act  ?  Who  is  first  liable  ? 
If  the  hundred  be  *first  liable,  still  it  makes  no  difference.  If  [  •^^s  ] 
the  insurers  be  first  liable,  then  payment  by  thdm  is  a  satis- 
faction, and  the  hundred  is  not  liable.  But  the  contrary  is 
evident,  from  the  nature  of  the  contract  of  insurance.  It  is 
an  indemnity.  We  every  day  see  the  insured  put  in  the  place 
of  the  insurer.  In  abandonment  it  is  so ;  and  the  insurer  uses 
the  name  of  the  insured.    It  is  an  extremely  clear  case.     The 

(1)  Moi-shall  on  Insurance ;  3  Doug.  60. 
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Tatrs  Act  puts  the  hundred  in  the  place  of  the  trespassers ;  and  on 
Whytk.  principles  of  policy,  I  am  satisfied  it  is  to  be  considered,  as  if 
the  insurers  had  not  paid  a  farthing."  That  the  insurers  may 
recover  in  the  name  of  the  assured  after  he  has  been  satisfied, 
appears  from  Randal  v.  Cockran  (i),  where  it  was  held  that  they 
had  the  plainest  equity  to  institute  such  a  suit.  Such  therefore 
is  the  situation  of  the  underwriters  here,  that  this  case  has 
received  its  answer  from  it.  If  the  plaintiff  cannot  recover, 
the  wrong-doer  pays  nothing,  and  takes  all  the  benefit  of  a 
policy  of  insurance  without  paying  the  premium.  Our  judgment 
must  be  for  the  plaintiff. 

Park,  J. : 

I  am  of  the  same  opinion.  This  point  has  been  decided  ever 
since  the  time  of  Lord  Hardwicke  ;  so  much  so  that  it  has  been 
laid  down  in  text-writers,  that  where  the  assured,  who  has  been 
indemnified  for  a  wrong,  recovers  from  the  wrong-doer,  the 
insurers  may  recover  the  amount  from  the  assured.  In  Randal 
V.  Cockran  it  was  said  they  had  the  clearest  equity  to  use  the 
name  of  the  assured,  in  order  to  reimburse  themselves,  and  in 
Mason  v.  Sainsbury  the  Judges  were  all  unanimous :  they  held 
indeed  that  the  insurers  could  not  sue  in  their  own  names  ;  but 
they  confirmed  the  general  doctrine,  that  the  wrong-doer  should 
be  ultimately  liable,  notwithstanding  a  payment  by  the  insurers. 

Vaughan,  J. : 

No  case  has  been  cited  which  establishes  the  point  contended 
[  •284  ]  for  on  behalf  of  the  defendants,  *while  Randal  v.  Cockran,  and 
Mason  v.  Sainsbury,  are  in  point  for  the  plaintiff. 

In  Mason  v.  Sainsbury  it  was  argued  as  here,  that  the  plaintiff, 
having  received  his  indemnity  from  the  insurers,  could  not  recover 
a  second  time  against  the  hundred ;  but  Lord  Mansfibld  said, 
''  Who  is  first  liable  ?  If  the  hundred  be  first  liable,  still  it 
makes  no  difference:  if  the  insurers  be  first  liable,  then  pay- 
ment by  them  is  a  satisfaction,  and  the  hundred  is  not  liable. 
But  the  contrary  is  evident,  from  the  nature  of  the  contract  of 
insurance.     It  is  an  indemnity.     We  every  day  see  the  insured 

(1)  Park  Ins. ;  1  Ves.  Sen.  98. 
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put  in  the  place  of  the  insurer."  And  in  Clark  v.  The  Hundred  Yates 
of  Bly thing  (i),  the  authority  of  Mason  v.  Sainsbury  was  expressly  whytb. 
recognised  by  Lord  Tentbrdbn. 

BOSANQUET,  J. : 

I  am  of  the  same  opinion,  and  consider  the  case  as  decided  by 
Mason  v.  Sainsbury  in  1782.  It  is  true  that  in  Clark  v.  The 
Hundred  of  Blything  (i),  Lord  Tentbrdbn  made  observations  on 
the  object  of  the  statute  of  1  Geo.  I. ;  but  there  was  nothing  in 
those  observations  to  impeach  the  case  of  Mason  v.  Sainsbury, 
where  Buller,  J.  said,  ''  Whether  this  case  be  considered  on 
strict  or  on  liberal  principles  of  insurance  law,  the  plaintiff  must 
recover.  Strictly,  no  notice  can  be  taken  of  any  thing  out  of  the 
record.  The  contract  with  the  oflBce,  strictly  taken,  is  a  wager ; 
liberally,  it  is  an  indemnity :  but  on  the  words,  it  is  only  a  wager, 
of  which  third  persons  shall  not  avail  themselves.  It  has  been 
rightly  admitted,  that  the  hundred  is  put  in  the  place  of  the 
trespassers.  How  could  the  trespassers  have  availed  them- 
selves of  this  satisfaction,  made  by  the  office?  Could  they 
have  pleaded  it  by  way  of  accord  and  satisfaction  ?  It  was  not 
paid  as  a  satisfaction  for  the  trespass,  and  the  facts  of  the  case 
would  not  have  supported  such  a  plea.  The  best  way  is  to  con- 
sider this  case  as  a  contract  of  indemnity,  in  which  the  principle 
"^is,  that  the  insurer  and  insured  are  as  one  person  ;  and  in  that  [  *285  j 
light,  the  paying  before,  or  after,  can  make  no  difference." 
There,  the  action  was  brought  for  the  benefit  of  the  under- 
writers; here,  the  plaintiff  sues  on  his  own  account.  But  I 
think  that  makes  no  difference ;  for  he  has  the  legal  right  to 
the  damages,  and  if  the  underwriters  have  an  equitable  right 

they  will  establish  it  in  another  Court. 

Judgment  for  plaintiff. 

(1)  26  R.  R.  334  (2  B.  &  C.  254). 
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1838.  GATLIFFE  v.  BOURNE  and  Others  (1). 

(4  Bing.  N.  C.  314—332  ;  S.  C.  5  Scott,  667 ;  7  L.  J.  (N.  S.)  C.  P.  172.) 

■-         ^  A  carrier  by  sea,  under  a  bill  of  lading  of  goods  "to  be  delivered  in 

the  like  good  order,  &c.,  at  the  port  of,  &c.,  unto  Mr. ,  or  assigns, 

on  paying  for  the  said  goods  freight  and  charges  as  per  margin,  with 
primage  and  average  accustomed,"  is  not  entitled  immediately  on  the 
arrival  of  the  vessel,  and  without  notice  to  the  owner,  to  land  the  goods ; 
and  if  he  should  land  them,  and  they  should  be  destroyed,  he  will  be 
answerable  to  the  owner  for  the  loss. 

The  first  count  of  the  declaration  stated,  that  the  plaintiff,  on 
the  22nd  of  August,  1836,  at  the  defendants'  request,  caused  to 
be  delivered  to  the  defendants  divers  goods  and  merchandise,  to 
be  taken  care  of,  and  safely  and  securely  carried  and  conveyed 
by  the  defendants,  in  and  by  a  certain  steam-vessel  of  the  defen- 
dants, called  the  City  of  Londonderry,  from  certain  parts  beyond 
the  seas,  to  wit,  from  Belfast,  to  Dublin,  and  there,  to  wit,  at 
Dublin  aforesaid,  to  be  reshipped  into  a  certain  other  steam- 
vessel  of  the  defendants,  called  the  William  Fawcett,  and  to  be 
by  the  defendants  carried  and  conveyed  in  and  by  the  said  last- 
mentioned  steam-vessel  from  Dublin  aforesaid  to  London,  and 
there,  to  wit,  at  the  port  of  London  aforesaid,  to  be  delivered  in 
the  like  good  order  and  condition  (all  and  every  the  dangers  and 
accidents  of  the  seas,  steam  navigation  of  what  nature  and  kind 
[  *3i5  ]  soever,  *excepted),  unto  the  plaintiff  or  his  assigns,  on  paying 
for  the  said  goods  certain  freight  and  charges,  with  primage  and 
average  accustomed;  and,  thereupon,  in  consideration  of  the 
premises,  and  of  the  said  freight  and  reward,  the  defendants 
then  promised  the  plaintiff  to  take  care  of,  and  safely  and 
securely  carry,  and  convey,  and  deliver  the  said  goods  and 
merchandise  as  aforesaid,  all  and  every  the  dangers  and  acci- 
dents of  the  seas,  and  steam  navigation  of  what  nature  or  kind 
soever,  excepted  :  But,  although  the  defendants  then  took, 
accepted,  and  received  the  said  goods  and  merchandise  of  and 
from  the  plaintiff  for  the  purpose  aforesaid,  and  although  the 
said  steam-vessel  called  the  WiUiwn  Fawcett  afterwards,  to  wit, 
on,  &c.,  safely  arrived  at  London  aforesaid,  with  the  said  goods 
and  merchandise  on  board  thereof,  and  although  none  of  the 

(1)  Compai-e  Ohapmau  v.  Great  Western  Ry,  Co.  (1880)  5  Q.  B.  D.  278,  49 
L.  J.  Q.  B.  420.— E.  G. 
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said  dangers  and  accidents  so  excepted  as  aforesaid  prevented     Gatlipfb 

the  safe  carriage  and  delivery  of  the  said  goods  and  merchandise,      bourke. 

or  of  any  part  thereof ;  and  althoagh  a  reasonable  time  for  the 

delivering  the  said  goods  and  merchandise  had  long  since  and 

before  the  commencement  of  this  suit  elapsed ;   and  although 

the  plaintiff  was  always  ready  and  willing  to  pay  the  defendants 

the  said  freight  and  charges  as  aforesaid,  with  such  primage  and 

average  as  aforesaid,  of  all  which   said   several  premises  the 

defendants,  to  wit,  on,  &c.  had  notice,  and  were  then  requested 

by  the  plaintiff  to  deliver  to  him  the  said  goods  and  merchandise ; 

and  although  the  defendants,  in  part  performance  of  their  said 

promise,  delivered  to  the  plaintiff,  at  London  aforesaid,  a  part 

of  the  said  goods,  to  wit,  one  box  of  linen ;  yet  the  defendants 

did   not,  nor  would,  at  any  time   deliver   the  residue  of   the 

said  goods  and  merchandise,  or  any  part  thereof,  to  the  plaintiff, 

but  had  hitherto  wholly  neglected  so  to  do  :  and  the  defendants 

so  carelessly,  negligently,  and  improperly  conducted  ^themselves      \  *316  ] 

with  respect  to  the  residue  of  the  said  goods  and  merchandise, 

whilst  they  were  in  their  custody  for  the  purposes  aforesaid, 

that,  for  want  of  due  care  in  the  defendants  and  their  servants 

in  that  behalf,  the  said  residue  of  the  said  goods  and  merchandise, 

afterwards,  to  wit,  on,  &c.,  became  and  was  wholly  lost  to  the 

plaintiff;  and,  by  reason  of  the  premises,  the  plaintiff  wholly 

lost  and  was  deprived  of  divers  great  gains  and  profits  to  a  large 

amount,  to  wit,  2002.,  which  otherwise  would  have  arisen  and 

accrued  to  him  by  the  sale  of  the  said  residue  of  the  said  goods 

and  merchandise.     *    *    * 

The  defendants,  in  their  third  plea  to  the  first  count  of  the 
declaration,  pleaded,  that  the  said  steam-vessel  therein  men- 
tioned was  and  is  a  vessel  used  and  employed  by  them  for  the 
conveyance  of  goods  and  merchandise  for  freight  from  parts 
beyond  the  seas,  to  wit,  from  the  port  of  Dublin  to  the  port  of 
London  ;  and  that  the  said  goods  and  merchandise  in  that  count 
mentioned  were  shipped  and  received  on  board  the  said  steam- 
vessel  at  Dublin,  upon  and  under  the  terms  and  conditions 
expressed  and  contained  in  a  certain  bill  of  lading,  whereby  it 
was  expressed  that  the  said  goods  and  merchandise  were  to  be 
^delivered  at  the  said  port  of  London,  in  the  like  good  order  and       [  *3i7  J 
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Gatlippb  condition  in  which  they  vere  so  shipped,  (all  and  every  the 
BouBNis.  dangers  and  accidents  of  the  seas,  steam  nffvigation  of  what 
natare  or  kind  soever,  excepted,)  unto  the  plaintiff  or  his  assigns, 
on  paying  for  the  said  goods  freight  and  charges,  as  mentioned 
in  the  margin  thereof,  with  primage  and  average  accustomed. 
That  after  the  arrival  of  the  said  steam-vessel  at  London  afore- 
said, with  the  said  goods  and  merchandise  on  board  thereof,  as 
in  the  first  count  mentioned,  to  wit,  on,  &c.,  the  defendants 
caused  the  said  goods  and  merchandise  (except  the  part  thereof 
in  that  count  mentioned  to  have  been  delivered  to  the  plainti£f) 
to  be  unshipped  therefrom,  and  safely  and  securely  landed  and 
deposited  in  such  like  good  order  and  condition  as  aforesaid,  in 
and  upon  a  certain  wharf,  called  Fenning's  Wharf,  at  the  said 
port  of  London,  there  to  remain  until  the  same  could  be  delivered 
to  the  plaintiff  or  his  assigns,  according  to  the  tenor  and  effect 
of  the  said  bill  of  lading,  the  said  wharf,  before  that  time  and 
then,  being  a  place  at  which  goods  conveyed  in  steam-vessels 
from  the  port  of  Dublin  to  the  port  of  London  were,  on  their 
arrival  at  the  last-mentioned  port,  used  and  accustomed  to  be 
landed  and  deposited  for  the  use  of  the  consignees  thereof,  and 
a  place  fit  and  proper  for  such  purposes.  That  afterwards,  and 
whilst  the  said  goods  and  merchandise  (except  as  aforesaid) 
remained  and  were  deposited  upon  the  said  wharf  for  the 
purposes  aforesaid,  and  before  a  reasonable  time  for  the 
delivery  thereof,  according  to  the  tenor  and  effect  of  the  said 
bill  of  lading  had  elapsed,  to  wit,  on,  &c.,  the  same  goods  and 
merchandise  (except  as  aforesaid)  were,  together  with  divers 
other  goods  and  merchandise,  then  being  upon  the  said  wharf 
for  the  like  purposes,  wholly  consumed  and  destroyed  by  a  fire 
which  then  happened  and  broke  out  by  accident,  by  means 
[  ♦318  ]  whereof,  and  from  no  other  cause,  and  without  ♦any  careless- 
ness, negligence,  or  improper  conduct,  or  want  of  due  care  in 
the  defendants,  or  their  servants,  in  that  behalf,  the  defendants 
were  hindered  and  prevented  from  delivering  the  said  goods  and 
merchandise,  except  as  aforesaid,  to  the  plaintiff ;  and  that,  the 
defendants  were  ready  to  verify. 

Fourthly,  as  to  the  said  first  count,  that  after  the  said  steam- 
vessel  had  safely  arrived  in  the  port  of  London,  with  the  goods 
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and  merchandise  on  board  thereof,  as  m  that  count  mentioned,  gatliffe 
to  wit,  on,  &c.,  the  defendants  were  there  ready  and  willing  to  bournk. 
deliver  the  same  to  the  plaintiff  or  his  assigns,  according  to  their 
said  promise ;  but  neither  the  plaintiff  or  his  assigns  was  or 
were  there  ready  to  receive  the  same ;  whereupon  the  defendants 
caufied  the  said  goods  and  merchandise  (except  the  part  thereof 
in  the  first  count  mentioned  to  have  been  delivered  to  the 
plaintiff)  to  be  unshipped,  and  safely  and  securely  landed  and 
deposited,  in  the  same  good  order  and  condition  in  which  they 
were  delivered  to  the  defendants,  in  and  upon  a  certain  wharf 
called  Fenning's  Wharf,  within  and  at  the  said  port  of  London, 
there  to  remain  until  the  plaintiff  or  his  assigns  should  come 
and  receive  the  same,  or  until  the  same  could  be  conveyed  and 
delivered  to  the  plaintiff  or  his  assigns,  the  said  wharf,  before 
that  time  and  then,  being  a  place  at  which  goods  conveyed  in 
steam-vessels  from  the  port  of  Dublin  to  the  port  of  London 
were,  on  their  arrival  at  the  last-mentioned  port,  used  and 
accastomed  to  be  landed  and  deposited,  and  a  place  fit,  proper, 
and  convenient,  for  that  purpose.  That  afterwards,  and  whilst 
the  goods  and  merchandise,  except  as  aforesaid,  remained  and 
were  deposited  upon  the  said  wharf  for  the  purposes  aforesaid, 
and  before  the  plaintiff  or  his  assigns  came  or  sent  for  the  same, 
and  before  the  defendants  were  requested  to  deliver  the  same  to 
the  plaintiff  or  his  assigns,  or  a  reasonable  time  for  conveying 
♦them  from  the  said  wharf  to  the  plaintiff  or  his  assigns  had  [  ♦siy  ] 
elapsed,  and  before  the  same  could  be  removed  therefrom,  to  wit, 
on,  &c.,  the  said  goods  and  merchandise,  and  every  part  thereof, 
except  as  aforesaid,  were  and  was,  together  with  divers  other 
goods  then  being  upon  the  said  wharf  for  the  like  purposes, 
casually  consumed  and  destroyed  by  a  fire  which  then  and  there 
happened,  and  broke  out  by  accident,  and  without  any  negli- 
gence, improper  conduct,  or  want  of  due  care  in  the  defendants 
or  their  servants;  and  by  means  thereof,  and  from  no  other 
cause,  the  defendants  were  hindered  and  prevented  from  deliver- 
ing the  said  goods  and  merchandise,  except  as  aforesaid,  to  the 
plaintiff  or  his  assigns ;  and  that,  the  defendants  were  ready 
to  verify. 
[After  argument  the  Court  took  time  for  consideration.] 
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Gatliffb     Tindal,  Ch.  J. : 

BouBNK.  The  questions  upon  this  record  arise  upon  two  pleas  to  the 

[  328  ]       gj.g|.^  ^^^  Qj^g  ^^  Ijjjg  second,  count  of  the  declaration. 

The  first  count  is  framed  in  assumpsit  upon  a  contract  by  the 
defendant,  safely  and  securely  to  carry  and  convey,  by  a  certain 
steam-vessel,  certain  goods  of  the  plaintiff  from  Belfast  to  Dublin, 
and  from  thence  to  the  port  of  London,  "and  to  deliver  the  same 
at  the  port  of  London,  to  the  plaintiff  or  his  assigns ;  "  the 
breach  assigned  in  the  declaration  being,  that  the  defendants 
so  carelessly  and  negligently  conducted  themselves  abont  the 
carrying  and  conveying  of  the  goods,  that  they  became  wholly 
lost  to  the  plaintiff.  The  defendants,  in  their  third  plea  to  this 
count,  allege,  that,  after  the  arrival  of  the  steam-vessel  in  London, 
they  caused  the  goods  to  be  unshipped  and  deposited  in  a  certain 
wharf  called  Fenning's  Wharf,  at  the  port  of  London,  there  to 
remain  until  they  could  be  delivered  to  the  plaintiff,  the  said 
wharf  being  a  place  where  goods  conveyed  in  steam-vessels  from 
Dublin  to  the  port  of  London  were  accustomed  to  be  deposited 
r  *329  ]  for  the  use  of  the  consignees  ^thereof ,  and  a  fit  and  proper 
place  for  such  purposes.  And  the  defendants,  in  their  fourth 
plea  to  the  same  count,  allege  that  after  the  arrival  of  the 
steam  vessel  in  the  port  of  London,  the  defendants  were  ready 
and  willing  to  deliver  the  goods  to  the  plaintiff  or  his  assigns, 
but  neither  the  plaintiff  or  his  assigns  were  ready  to  receive  the 
same,  whereupon  the  defendants  caused  them  to  be  unshipped, 
and  safely  landed  and  deposited  on  a  certain  wharf  called 
Fenning*s  Wharf,  (as  in  the  former  plea,)  each  of  the  said  pleas 
concluding  with  the  statement  of  the  destruction  of  the  goods 
by  a  fire,  which  broke  out  by  accident,  and  without  any  negli- 
gence on  their  part,  after  the  goods  had  been  so  deposited  at 
Fenning's  Wharf.  To  each  of  these  pleas  the  plaintiff  has 
demurred  specially ;  but  as  we  think  the  pleas  bad  in  substance, 
it  becomes  unnecessary  to  give  any  opinion  on  the  objections 
which  have  been  assigned  as  causes  of  special  demurrer,  in  point 
of  form. 

The  defendants,  in  each  of  the  pleas,  profess  to  substitute  a 
delivery  at  Fenning's  Wharf,  in  the  port  of  London,  for  and  in 
the  place  of  ft  delivery  "  at  the  port  of  London  to  the  plaintiff  or 
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his  assigns/*  as  required  by  the  terms  of  the  bill  of  lading;  Gatliffb 
and  call  upon  us  to  say  by  our  judgment,  that  such  delivery  bourn «. 
under  the  circumstances  stated  in  each  plea  is  a  good  delivery 
in  point  of  law  under  the  bill  of  lading.  But  we  know  of  no 
general  rule  of  law  which  governs  the  delivery  of  goods  under 
a  bill  of  lading,  where  such  delivery  is  not  expressly  in  accord- 
ance with  the  terms  of  the  bill  of  lading,  except  that  it  must 
be  a  delivery  according  to  the  practice  and  custom  usually 
observed  in  the  port  or  place  of  delivery.  An  issue  raised  upon 
an  allegation  of  such  a  mode  of  delivery  would  accommodate 
itself  to  the  facts  of  each  particular  case ;  and  would  let  in 
every  species  of  excuse  from  the  strict  and  literal  compliance 
♦with  the  precise  terms  of  the  bill  of  lading,  which  must  neces-  [  •330  ] 
sarily  be  allowed  to  prevail  with  reference  to  the  means  and 
accommodation  for  landing  goods  at  different  places :  the  time 
of  the  arrival  and  departure  of  the  vessel ;  the  state  of  the  tide 
and  wind ;  interruptions  from  accidental  causes ;  and  all  the 
other  circumstances  which  belong  to  each  particular  port  or  place 
of  delivery. 

The  delivery,  therefore,  of  these  goods  not  being  alleged  in  the 
pleas  to  have  been  made  according  to  the  custom  or  practice  of 
the  port  of  London,  we  cannot  take  notice  that  it  is  sanctioned 
by  such  practice ;  and  the  delivery  must  therefore  stand  or  fall 
upon  the  allegations  contained  in  each  plea. 

Now,  as  to  the  first  of  these  special  pleas,  it  contains  no  other 
allegations  therein,  than  that,  after  the  arrival  of  the  steam 
vessel,  the  defendants  caused  the  goods  to  be  unshipped  there- 
from, and  securely  landed  and  deposited  in  and  upon  Fenning's 
Wharf,  until  they  could  be  delivered  to  the  plaintiff ;  the  wharf 
being  one  at  which  goods  brought  in  steam  vessels  from  Dublin 
to  London  were  used  to  be  landed  and  deposited  for  the  use  of 
consignees,  and  a  place  fit  for  the  purpose.  But  at  what  interval 
after  the  arrival  of  the  steam  vessel  they  caused  the  goods  to  be 
landed  and  deposited  does  not  appear.  Whether  a  reasonable 
time  was  allowed  to  elapse  after  the  ship's  arrival  in  the  port  of 
London,  in  order  to  give  time  to  the  plaintiff  to  claim  and  receive 
his  goods  from  alongside  the  vessel,  the  plea  is  altogether  silent. 
Il  is  even  quite  consistent  with  the  allegations  in  this  plea,  that 
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Gatlifpb  the  plaintiff  demanded  the  delivery  of  his  goods  before  they  were 
BoDRNB.  landed,  and  that  the  defendants  refused  or  neglected  to  permit 
him  to  receive  them.  And  we  hold  this  plea  bad,  if  for  no  other 
reason,  at  all  events  for  this,  that  it  leaves  the  matter  in  uncer- 
[  *33i  ]  tainty  ^whether  the  plaintiff  was  not  compelled  against  his  will 
to  receive  his  goods  from  a  wharf  where  there  is  no  allegation 
that  such  is  the  usual  practice  observed  in  the  port  of  delivery. 

The  next  special  plea  contains,  indeed,  the  additional  averment 
that,  after  the  steam  vessel  had  arrived  in  the  port  of  London, 
the  defendants  were  ready  and  willing  to  deliver  the  goods  to  the 
plaintiff  or  his  assigns,  but  that  they  were  not  there  ready  to 
receive  them,  whereupon  the  defendants  landed  the  goods  at  the 
wharf  before  described.  But  this  allegation  is  open  to  the  very 
same  objection  as  was  taken  to  the  former  plea,  namely,  that  it 
does  not  appear  that  the  plaintiff  had  a  reasonable  time  or 
opportunity  for  receiving  his  goods  from  the  vessel's  side.  The 
statement  in  this  plea  is  compatible  with  the  supposition,  that 
the  steam  vessel  arrived  in  the  port  at  midnight,  and  proceeded 
in  full  speed  to  the  wharf,  and  there  immediately  deposited  the 
goods ;  facts,  which  whatever  might  be  the  readiness  or  willing- 
ness of  the  defendants  to  deliver,  would  make  it  impracticable 
for  the  plaintiff  to  receive  them,  if  he  had  been  there,  and 
unreasonable  to  expect  either  the  plaintiff  or  the  assignee  of  the 
bill  of  lading  to  be  there ;  and  if  such  a  mode  of  delivery  is  to 
be  held  good,  it  can  only  be  by  reference  to  the  usage  and  custom 
of  the  port  of  London,  as  to  which  the  plea  is  altogether  silent. 
We  therefore  think  neither  of  these  pleas  affords  an  answer  to 
the  first  count  of  the  declaration.     *     *     * 

Judgment  fm-  the  plaintiff  an  these  pleas. 


Dec,  9. 


IN    THE    EXCHEQUER    CHAMBER. 


1841.  BOURNE  AND  Others  v.  GATLIFFE,  in  Error. 


(3  Man.  &  Gr.  643—690.) 


[  3  Man.  Ac  Gr.        j^rj^^  record  being  brought  by  writ  of  error  to  this  Court  and 
^'^^  ■'         argued,  before  Lord  Denman,  Ch.  J.,  Parke,  B.,  Alderson,  B., 
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Patteson,  J.,  Williams,  J.,  Gurney,  B.,  and  Bolfe,  B.,  the  judg-      Boubnb 
ment  of  the  Court  was  (so  far  as  relates  to  the  demurrers  to  the    qatliffjc 
two  pleas)  delivered,  as  follows,  by] 

Lord  Dbnhan,  Ch.  J. :  [  686  ] 

The  Court  has  to  decide  in  this  case,  whether  the  Court  of 
Common  Pleas  were  right  in  giving  judgment  for  the  plaintiff 
(below)  on  the  demurrers  to  two  pleas  to  the  first  count  of  the 
declaration,  and  to  one  to  the  second,  and  also  whether  the 
exceptions  to  the  opinion  of  the  Lord  Chief  Justice  on  the  trial 
of  the  issues  ought  to  be  allowed.  We  think  our  judgment  should 
be  in  favour  of  the  plaintiff  below,  who  is  the  defendant  in  error, 
except  as  to  the  demurrer  to  the  plea  to  the  second  count  (i). 

The  declaration  is  in  assumpsit.  The  first  count  states  the 
delivery  to  the  defendants  (below)  of  certain  goods  to  be  carried 
by  them  in  a  steam-vessel  from  Dublin  to  London,  and  there 
delivered  (all  and  every  the  dangers  and  accidents  of  the  seas, 
steam  navigation,  &c.  excepted),  to  the  plaintiff  (below)  or  his 
assigns;  and  the  breach  assigned  is,  the  non-delivery  in  London. 
The  second  count  is  on  a  promise — in  consideration  of  the 
previous  delivery  to  be  carried  to  London  for  freight,  and  of  the 
employment  of  the  defendants  by  the  plaintiff  for  other  reward, 
— to  take  care  of  the  goods  at  the  wharf  where  they  should  be 
landed  from  the  steam-boat,  and  to  carry  the  same  from  the 
wharf  to  the  plaintiff's  place  of  business,  and  to  deliver  the 
same  in  a  reasonable  time ;  and  the  non-delivery  is  alleged  as 
a  breach. 

To  the  first  count  is  a  plea,  that  the  goods  were  put  on  board 
under  a  bill  of  lading,  by  which  they  were  made  deliverable  to 
the  plaintiff  (below)  or  his  assigns  on  payment  of  freight ;  that 
after  the  arrival  of  the  goods,  the  defendants  (below)  caused 
them  to  be  deposited  on  Fenning*s  Wharf,  there  to  remain  until 
they  could  be  delivered  to  the  plaintiff  (below),  that  wharf  being 
a  place  at  which  goods  conveyed  by  steam-vessels  from  Dublin 

(1 )  The  second  count  was  laid  upon  Court  of  first  instance.    The  question 

u  special  contract,  as  to  the  construe-  as  to  this,  as  well  as  to  the  exceptions, 

tion  and  effect  of  which  the  Court  of  became  only  a  question  of  costs. — 

Error  differed  in  opinion  from  the  1».  C. 
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Bourne      to  London,  were  used  and  accustomed  to  be  landed  and  deposited 
(Jatliffe.     tor  the  consignees  thereof,  and  a  place  fit  and  proper  for  that 

[  *687  ]  purpose ;  and  that  afterwards,  and  before  a  reasonable  *time  for 
the  delivery  thereof,  according  to  the  bill  of  lading,  the  goods 
were  destroyed  by  an  accidental  fire.  Another  plea  (the  fourth) 
stated  that,  after  the  arrival  of  the  ship  and  goods,  the  defendants 
were  ready  and  willing  to  deliver  to  the  plaintiff  or  his  assigns ; 
but  neither  the  plaintiff  or  his  assigns  were  then  ready  to  receive 
the  same,  and  that  the  goods  were  thereupon  deposited  on 
Fenning's  Wharf  (with  the  same  averment  of  the  place  being 
usual,  fit,  and  proper),  and  that  they  were  destroyed  there  by  an 
accidental  fire  before  the  defendants  had  been  requested  to 
deliver  the  same,  or  a  reasonable  time  had  elapsed  for  that 
purpose.     «     *     * 

We  are  all  of  opinion  ihart  the  two  pleas  to  the  first  count  are 
bad  in  substance  ;  because  they  do  not  state  either  a  delivery  to 
the  consignee  or  his  assigns,  or  that  a  delivery  to  Fenning's 
Wharf  was  a  delivery  to  them,  according  to  the  usage  of  the 
port  of  London  with  respect  to  goods  on  such  a  voyage ;  and  if, 
as  the  goods  were  deliverable  to  the  plaintiff  or  his  assigns,  the 
defendants  were  not  bound  to  deliver  until  they  had  notice  that 
the  plaintiff  or  some  assignee  would  receive,  or  until  the  party 

[  *688  ]  entitled  should  come  to  receive  them,  *still  the  defendants  were 
bound  to  keep  the  goods  on  board  (or  on  the  wharf  at  their  own 
risk),  for  a  reasonable  time,  to  enable  the  consignee  or  his 
assigns  to  come  and  fetch  them,  and  they  continued  liable 
until  such  reasonable  time  had  elapsed.  The  defendants  could 
not  at  once  discharge  themselves  from  all  responsibility  under 
the  bill  of  lading  by  immediately  landing  the  goods,  and  that 
without  any  notice  to  the  consignee.  But  both  those  pleas  are 
defective  in  substance,  in  not  averring  that  a  reasonable  time 
for  the  plaintiff  to  come  and  receive  the  goods  had  elapsed  when 
the  goods  were  landed,  or  when  they  were  destroyed ;  nor  is  any 
notice  to  the  consignee  stated ;  nor,  though  it  is  pleaded  that  the 
defendants  were  ready  and  willing  to  deliver,  is  it  alleged  that 
notice  of  thai  readiness  was  given  to  the  plaintiff.  It  is  quite 
consistent  with  the  averments  in  these  pleas,  that  the  moment 
the   steam   vessel   arrived,   the  goods  were  landed  before  the 
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consignees  had  notice  of    the  arrival,  or   any  opportunity  of      Boubke 

receiving  the  goods  from  the  ship's  side.    For  these  reasons  we     gatl\ffb. 

concur  entirely  with  the  judgment  of  the  Court  of  Common 

Pleas,  on  the  demurrer  to  the  pleas  to  the  first  count.     ♦     *     * 

The  judgment  is  affirmed  [with  the  exception  of  the  ruling 

of  the   Court  below  upon  a  demurrer  to  the  count  upon  a 

special  contract.] 

Judgment  accordingly. 


IN  THE  HOUSE  OF   LORDS. 


BOUENE  V.  GATLIFF.  i844. 

June  7, 10. 
(11  Clark  &  Finnelly,  45—84 ;   S.  0.  8  Scott,  N.  R.  604 ;   7  Man.  &  Gr.  850.  1 

Upon  this  judgment  the  defendants  (now  the  plaintiffs  in    ^^^^^f   ' 
error)   brought  a  writ  of  error  to   this  House,  and  assigned        [  52  ] 
errors  [inter  alia]  to  the  following  effect :    **  That  the  declara- 
tion and  the  matters  therein  contained  are  not,  nor  is  any  part 
thereof,  suf&cient  for  the  said  S.  Gatliff  to  have  or  maintain  his 
aforesaid  action."     *     *     * 

Mr.  Kelly  and  Mr.  J.  W.  Smithy  for  the  plaintiffs  in  error :  [  53  ] 

The  plaintiff  below  says  that  the  defendants  were  bound,  by 

the  terms  of  this  bill  of  lading,  to  deliver  the  goods  to  him 

wherever  he  might  be,  or  to  wait  a  reasonable  time  in  the  river 

till  he  sent  for  them.     The  first  question  may  be  taken  to  be, 

whether  the  master  of  a  foreign  ship,  for  such  this  vessel  must 

be  considered,  can,  on  arriving  in  the  port  of  London,  land  the 

goods  in  a  convenient  and  customary  place,  and  then  be  relieved 

from  responsibility  on  their  account  ?    Here  the  bill  of  lading 

does  not  specify  a  place  of  delivery,  nor  a  time  of  delivery,  nor 

the  person  to  whom  the  deUvery  must  be  made.     The  second 

question  is,  whether,  under  a  bill  of  lading  in  the  ordinary  form, 

evidence  is  admissible  of  former  transactions  between  the  same 

parties,  that  is,  of  former  conveyance  of  goods  by  the  same 

vessel  to  the  same  consignees,  so  as  to  give  a  meaning  to  the 

terms  of  the  bill  of  lading  ?    These  are  the  main  *questionB  in        [  '54  j 

the  case  itself ;  but  there  is  another  matter  arising  on  the  form 

46—2 
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Bourne      of  these  proceedings,  and  on  which  the  plaintiffs  in  error  say 
Oatliff.     ^^^^  the  judgment  ought  to    be    reversed.      *     *     *     [It   is 
[  55  ]        submitted  that]  the  whole  judgment  is  erroneous,  and  ought  to 
be  reversed. 

(Lord  Campbell:  Then  do  you  mean  to  contend  that  the 
master  may  land  the  goods  instantly,  and  sail  away  with  the 
next  tide  ?) 

That  is  the  point  contended  for.  Where  he  has  received  the 
goods  on  a  general  bill  of  lading,  as  in  this  case,  he  is  not 
bound  to  give  any  notice  to  the  consignee,  who  is  himself  bound 
to  be  watching  for  their  arrival.  This  is  a  bill  of  lading  which 
applies  to  all  cases  of  goods  sent  to  this  country.  The  bill  of 
lading  never  specifies  the  residence  of  the  consignee  ;  sometimes 
it  makes  the  goods  deliverable  to  the  shipper  or  his  assigns.  In 
all  cases  whatever  they  are  made  deliverable  to  ''assigns,'*  and 
it  frequently  happens  that  they  pass  through  several  hands 
before  the  arrival  of  the  ship.  It  may  be  that  the  person 
possessed  of  the  bill  of  lading,  not  only  is  not  known  to  the 
master,  but  he  may  be  resident  at  Liverpool,  or  elsewhere  at  a 
distance.  It  is  consequently  the  duty  of  the  consignee,  or  his 
agent,  to  seek  out  the  vessel  and  demand  the  goods.  The  mode 
of  proceeding  easily  enables  him  to  do  this ;  the  usages  of  trade 
in  this  particular  matter  are  most  perfectly  understood. 

(Lord  Campbell  :  You  must  go  the  length  of  alleging  that  the 
instant  the  master  arrives,  he  may,  without  notice  to  the 
consignee,  land  the  goods.  Where  is  the  authority  for  that 
proposition  ?) 

[  *50  ]       There  ought  ^rather  to  be  a  demand  for  an  authority  to  show 
that  he  cannot  do  so. 

(Lord  Brougham  :  The  fourth  plea  does  not  state  that  the 
goods  were  landed  at  a  place  where  the  consignee  could  have 
got  them  whenever  he  pleased.) 

That  is  implied  in  law.     The  plea  describes  the  place  as  a  usual 
and  accustomed,  and  fit  and  convenient  place  at  which  to  land 
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goods.     There  is  no  necessity  for  notice  of  the  master's  intention       Boubnb 
to  land  them.  qatliff. 

(Thb  Lord  Chancellor:  Suppose  the  ship  arrives  in  the 
middle  of  the  night  ?) 

That  makes  no  difference.  Harman  v.  Clarke  (i)  shows  that  the 
consignee  must  watch  the  arrival  of  the  vessel,  and  is  not  entitled 
to  notice  from  the  master.  It  is  plain  that  ships  coming  to  the 
river  cannot  remain  in  it ;  the  river  would  be  choked  up. 

(The  Lord  Chancellor  :  You  must  maintain  that  the  master 
may  unload  instantly,  and  put  the  goods  on  a  wharf,  without 
any  notice  to  the  owner,  or  without  any  delay  on  his  part. 

Lord  Brougham  :  And  that  you  may  thus  throw  on  him  the 
charge  of  wharfage,  which,  on  receiving  reasonable  notice,  he 
would  be  prepared  to  avoid.) 

The  captain  only  subjected  himself  to  wharfage  by  landing  the 
goods;  the  owners  of  them  could  obtain  them  on  paying  the 
freight,  primage,  and  average,  according  to  the  bill  of  lading. 
It  will  be  impracticable  to  make  the  master  wait  till  the  goods 
are  demanded  at  the  ship's  side.  It  has  been  held  that  the 
consignee  must  watch  the  arrival  of  the  ship  ;  a  decision  totally 
opposed  to  what  is  now  supposed  to  be  the  duty  of  the  master  : 
Hyde  v.  The  Trent  and  Mersey  Navigation  Company  (2).  An 
undertaking  to  carry  goods  from  a  place  to  Manchester,  was  held 
there  to  make  the  carriers  liable  for  a  fire  which  happened  while 
the  goods  were  in  the  *course  of  transit  to  Manchester.  The  [  *o7  ] 
case  is  not  in  point,  but  the  observations  of  Lord  Kenton  are. 
His  Lordship  said  (3) :  **  The  owners  of  ships  bring  goods  from 
foreign  countries  to  merchants  in  London ;  are  they  bound  to 
carry  the  goods  to  the  warehouses  of  the  merchants  here,  or  will 
they  not  have  discharged  their  duty  on  landing  them  at  the 
wharf  to  which  they  generally  come?  It  would  be  strange 
indeed,  if  the  owners  of  a  West  Indiaman  were  held  liable  for 
any  accident  that  happened  to  goods  brought  by  them  to 
England,  after  having  landed  them  at  their  usual  wharf.'*     It 

(1)  16  B.  B.  768  (4  Camp.  159).  (3)  2  B.  B.  at  p.  624  (5  T.  B.  395). 

(2)  2  B.  B.  620  (5  T.  B.  389). 
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BouBN£  is  clear  that  he  contemplated  the  immediate  delivery  of  the 
Qatliff.  goods  at  the  wharf ;  he  did  not  think  of  the  master  waiting  a 
reasonable  time  in  the  river  for  the  goods  to  be  demanded.  The 
point  was  put  still  more  emphatically  by  Mr.  Justice  Bullbb, 
who  said(i):  "When  goods  are  brought  here  from  foreign 
countries,  they  are  brought  under  a  bill  of  lading,  which  is 
merely  an  undertaking  to  carry  from  port  to  port.  A  ship 
trading  from  one  port  to  another  has  not  the  means  of  carrying 
the  goods  on  land ;  and,  according  to  the  established  course  of 
trade,  a  delivery  on  the  usual  wharf  is  such  a  delivery  as  will 
discharge  the  carrier."  In  no  case  will  be  found  anything  of 
the  duty  of  the  master  to  wait  for  a  reasonable  time ;  such  a 
duty  would  be  incompatible  with  business.  Some  goods  will  be 
on  the  top,  some  at  the  bottom  of  the  vessel :  if  the  master  must 
wait  a  reasonable  time,  how  can  he  deliver  the  goods  at  the 
bottom  of  the  vessel,  while  he  is  waiting  a  reasonable  time  for 
the  owner  of  the  goods  which  have  been  stowed  at  the  top  ?  A 
rule  that  he  must  wait,  would  fetter  commerce  to  a  most  incon- 
r  'BS  ]  venient  degree.  Suppose  *there  were  fifty  consignees,  all  or 
the  greater  part  might  be  put  to  inconvenience  by  waiting  the 
supposed  reasonable  time  for  the  owner  of  one  parcel  of  goods. 
The  master  has  a  right  to  land  the  goods  at  once,  and  the  owner 
ought  to  be  ready  on  the  arrival  of  the  vessel  to  receive  them,  and 
so  protect  himself  against  the  charge  of  wharfage.  Mr.  Justice 
Grose,  in  the  same  case,  observes  (2) :  **  The  case  of  foreign 
goods  brought  to  this  country  depends  on  the  custom  of  the 
trade,  of  which  persons  engaged  in  it  are  supposed  to  be 
cognizant.  By  the  general  custom,  the  liability  of  carriers  is 
at  an  end  when  the  goods  are  landed  at  the  usual  wharf.*' 

(The  Lord  Chancellor  :  If  this  is  a  custom,  you  should  have 
averred  the  custom. 

Lord  Campbell  :  Your  pleas  to  the  first  count  do  not  show  a 
performance,  nor  an  excuse  for  non-performance. 

Lord  Brougham  :  Nor,  except  in  the  fourth  plea,  a  readiness 
to  deliver ;  but  there  you  have  not  alleged  a  reasonable  time.) 

(1)  2  B.  E.  at  p.  626  (5  T.  E,  397).  (2)  2  E.  E.  at  p.  629  (5  T.  B.  400). 
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That'  is  80 ;  but  there  need  not  be  an  averment  of  reasonable      Bourne 
time. 


r. 
Gatliff. 


(Lord  Campbell  :  The  case  of  Hannan  v.  Clarke  (i)  does  not 
support  your  argument.     There  is,  in  fact,  no  authority  for  it.) 

There  ought  to  be  an  authority  shown  for  the  other  rule. 

(The  Lord  Chancellor  :  This  is  a  contract  to  deliver.  The 
owner  of  the  goods  is  at  London,  and  could  conveniently  receive 
notice  ;  or  if  at  Liverpool  or  any  other  distant  place,  would  have 
an  agent  here,  to  whom  notice  could  be  given.  Can  the  master 
be  discharged  by  immediately  landing  the  cargo  without  notice  ?) 

He  can.  In  the  case  of  foreign  ships,  by  delivery  at  a  wharf  in 
London  the  master  is  discharged  (2).  That  being  so,  the  other 
party  must  interpose  an  authority  to  show  that  ^there  must  be  [  *''>9  ] 
a  delay.  That  was  a  lawful  delivery.  Fenning's  Wharf  was 
expressly  proved  at  the  trial  to  be  a  fit,  and  usual,  and  con- 
venient place  for  the  landing  of  goods.  There  is  another 
passage  upon  this  point,  in  Abbott  (2) :  '*  If  the  consignee  sends  a 
lighter  to  fetch  the  goods,  it  seems  that  the  master  of  the  ship 
is  obliged,  by  the  custom  of  the  river  Thames,  to  watch  them 
in  the  lighter  until  the  lighter  is  fully  laden ;  and  he  cannot 
discharge  himself  from  this  obligation  by  declaring  to  the 
lighterman  that  he  has  not  hands  to  guard  the  lighter,  unless 
the  consignee  consent  to  release  him  from  the  performance  of 
it.  But  it  has  been  much  contested,  whether  the  master  is  by 
the  usage,  bound  to  take  care  of  the  lighter  after  it  is  fully 
laden,  until  the  time  when  it  can  properly  be  removed  from  the 
ship  to  the  wharf."  That  passage  shows  that  the  consignee 
must  be  ready.  If  the  consignee  does  not  wait  the  arrival  of 
the  ship,  the  master  may  proceed  at  once  to  land  the  goods,  and 
to  discharge  himself  from  his  liability  on  the  bill  of  lading, 
under  the  provisions  of  which  he  is  only  liable  for  the  carriage 
of  the  goods  from  port  to  port. 

(The  Lord  Chancellor  :  The  captain  took  the  goods  on  board 
for  delivery  in  the  port  of  London ;  he  had  no  right  to  change  the 

(1)  16  B.  B,  768  (4  Camp.  159).        (2)  Abbott  ou  Shipping,  261 ;  4th  edit, 
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Bourns      risk  till  they  were  delivered.     No  answer  is  given  to  that  part  of 

gatliff.     the  case,  which,  therefore,  resolves  itself  into  a  question  of  costs.) 

«  «  «  «  « 

[The  questions  upon  the  exceptions  taken  at  the  trial  and  as 

to  the  demurrer  to  the  second  count  alleging  a  special  contract 

were  then  argued  and  disposed  of.     And  by  the  formal  order  of 

the  House,  the  judgment  of  the  Court  of  Exchequer  Chamber, 

[  84  ]        BO  far  as  relates  to  certain  costs,  was  altered,  and  it  was]  further 

ordered  and  adjudged,  that  in  all  other  respects  the  said  judgment 

be  affirmed. — Lords'  Journals,  11th  June,  1844. 


18S8.       DOE  D.  JOHN  SIMPSON  and  Another  v.  THOMAS 
'^''—  SIMPSON  AND  Others. 

[  333  ]  (4  gjj^g  j^  C.  333—348  ;  S.  C.  5  Scott,  770 ;  7  L.  J.  (N.  S.)  C.  P.  \d6.) 

[Affirmed  in  error,  s.n.  Doe  d.  Blesard  v.  Sivipsoriy  3  Man. 
&  Gr.  929.  Will  be  reported  in  the  corresponding  volume  of 
the  Bevised  Reports.] 


1888.  HALL  V.  SWIFT  (1). 

AprOJO.       ^^  ^.^^    ^   ^   381—384 ;  8.  C.  6  Scott,  167 ;  1  Arn.  157 ;  7  L.  J.  (N.  S.) 
[  881  ]  0.  P.  209.) 

A  right  to  a  water-course  is  not  destroyed  by  the  owner's  altering  the 
course  of  the  stream ;  and  the  owner  may  establish  his  claim  notwith- 
standing an  interruption  within  twenty  years  of  his  action  brought  to 
enforce  the  right. 

The  declaration  stated,  that  the  plaintiff,  before  and  at  the 
time  of  the  committing  of  the  grievances  by  the  defendant 
hereinafter  mentioned,  was,  and  from  thence  hitherto  had  been, 
and  still  is  seised  in  his  demesne  as  of  fee,  of  and  in  certain 
lands  and  premises,  with  the  appurtenances,  situate  in  the 
county  of  Stafford ;  and  by  reason  thereof  long  before  and  at 
[  •882  ]  the  time  of  the  *committing  of  the  grievances  hereinafter 
mentioned,  of  right  ought  to  have  had  and  enjoyed,  and  still 

(1)  Cited  in  the  judgment  of  the  in  the  judgment  of   the  Oourt  of 

Court,  of  Common  Pleas  in  Harvey  v.  Appeal  in  Hollins  v.   Vemey  (1884) 

Walters  (1873)  L.  R.  8  C.   P.    162,  13  Q.   B.   Div.   304,  310,  53  L.  J. 

J06,  42  L.  J.  C.  P.  105,  108;    and  Q.  B.  430,  434.— R.  C, 
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of  right  ought  to  have  and  enjoy  the  benefit  and  advantage  of  Hall 
the  water  of  a  certain  stream  or  water-course,  which,  during  all  swift. 
that  time,  of  right  ought  to  have  run  and  flowed,  and  still  of 
right  to  run  and  flow  unto  and  into  the  said  lands  and  premises 
of  the  plaintiff,  for  the  supplying  the  same  with  water ;  and  for 
the  irrigating  and  watering  of  the  said  lands  and  premises  ;  and 
for  the  benefit  and  improvement  of  the  soil  thereof  ;  and  for  the 
use  of  the  plaintiff  in  his  trade  and  business  of  a  currier,  and 
otherwise ;  and  of  the  cattle  of  the  plaintiff  depasturing  in  the 
said  lands  and  premises :  and  then  alleged,  that  the  defendant 
had  wrongfully  obstructed  and  diverted  the  stream  above  the 
plaintiff's  premises,  to  the  great  injury  of  the  plaintiff. 

The  defendant  pleaded,  first.  Not  guilty ;  and  secondly,  a 
traverse  of  the  plaintiff 's  right. 

The  obstruction  and  diversion  complained  of  were  proved  at 
the  trial :  but  it  appeared  that,  after  those  grievances  had  been 
committed  by  the  defendant,  the  plaintiff  had  to  some  extent 
altered  the  course  of  the  stream,  at  a  spot  above  his  own  lands. 

It  was  proved  that,  at  a  period  much  earlier  than  twenty  years 
before  the  commencement  of  this  action,  the  stream  had  flowed 
through  the  plaintiff's  lands ;  but  that  there  had  been  some 
interruption  about  twenty-two  years  before  the  action;  and  it 
was  not  till  within  nineteen  years  that  the  stream  had  again 
flowed  constantly  in  its  former  course. 

A  verdict  having  been  found  for  the  plaintiff, 

Maule  moved  to  set  it  aside,  on  the  ground ;  first,  that,  the 
course  of  the  stream  having  been  altered  by  the  plaintiff,  it  was 
not  the  same  stream  which,  in  the  language  of  the  declaration, 
**  long  before,  and  at  the  *time  of  the  grievances  committed  by  [  •383  ] 
the  defendant,  of  right  ought  to  have  run  and  flowed,  and  still 
of  right,  ought  to  run  and  flow  unto  and  into  the  lands  and 
premises  of  the  plaintiff,  for  supplying  the  same  with  water, 
and  irrigating  and  improving  the  soil ;  "  but  a  new  water-course, 
with  a  new  direction  given  to  it  by  the  plaintiff,  and  in  respect 
of  which,  as  he  could  have  acquired  no  prescriptive  rights,  he 
had  failed  to  establish  in  proof  the  allegations  of  the  declaration. 
Secondljr,  that  the  interruption  which  Qccurred  previously  tg 
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Hall        the  period  of  twenty  years  before  the  action,  having  continued 
Swift.       *^  *  ^™®  within  that  period,  there  was  no  evidence  sufficient  to 
establish  the  plaintiff's  claim. 

TiNDAL,  Ch.  J. : 

I  think  that  these  objections  to  the  verdict  ought  not  to 
prevail.  The  declaration  states  a  general  right  in  the  plaintiff 
to  the  use  of  water,  which  long  before,  and  at  the  time  of  the 
grievances  committed  by  the  defendant,  ought  to  have  run  and 
flowed,  and  still  ought  to  run  and  flow  unto  and  into  the  lands 
of  the  plaintiff ;  it  appears,  that  the  water  in  question  flowed 
into  the  plaintiff 's  lands  from  the  defendant's ;  but  that  some 
alteration  had  been  made  in  the  course  of  the  stream,  at  a  spot 
above  the  plaintiff's  premises;  and  it  is  said  that  that  is  an 
answer  to  the  right  set  up  in  the  declaration.  If  so,  any 
alteration,  however  slight,  would  destroy  the  right,^,  however 
long  established.  No  authority  has  been  cited  in  support  of 
such  a  proposition  ;  and  I  think  it  cannot  be  maintained. 

The  second  objection  is,  that  though  the  stream  was  proved 
to  have  flowed  to  the  plaintiff's  premises  more  than  twenty 
years  ago,  yet  as  there  was  some  interruption  before  the 
twenty  years  began  to  run,  and  the  stream  did  not  flow  again 
in  its  former  course  till  within  nineteen  years,  there  is  a  want 
[  '384  ]  of  sufficient  *evidence  to  support  the  plaintiff's  claim.  But  it 
would  be  very  dangerous  to  hold,  that  a  party  should  lose  his 
right  in  consequence  of  such  an  interruption ;  if  such  were  the 
rule,  the  accident  of  a  dry  season,  or  other  causes  over  which 
the  party  could  have  no  control,  might  deprive  him  of  a  right 
established  by  the  longest  course  of  enjoyment. 

Rule  refmeiL 


1838.  Ex  PARTE  HOLDSWORTH. 

AprU  24. 
. —  (4  Bing.  N.  C.  386—387;  S.  C.  6  Scott,  170;  1  Am.  189;  7  L.  J.  (N.  S.) 

[  386  ]  0.  P.  225.) 

The  Court  ordered  an  attorney,  who  held  a  deed  as  trustee,  to  deliyer 
the  draft  of  it  to  the  cestui  que  trust,  who  had  paid  for  the  deed  and  draft. 

BoMPAS,  Serjt.  moved  for  a   rule   to   set  aside  a  Judge's 
prder,   by   which  Mr,  Callow,  ap  attorney,  was  required   "  iq 
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deliver  up  to  Mr.  Holdsworth  the  draft  of  Mr.  Holdsworth's      Kx  parte 
marriage  settlement,  the  charges  for  which  had  been  paid  to       worth 
Mr.  Callow  by  the  said  Mr.  Holdsworth." 

It  appeared  that  Mr.  Callow  had  prepared  the  draft  and  the 
settlement,  but  that  he  and  a  Mr.  Goode  were  trustees  for 
the  lady  whom  Mr.  Holdsworth  married,  and  *as  such  trustees       [  '887  ] 
claimed  to  retain  the  draft  as  well  as  the  deed. 

Bompas  contended  that  the  deed  belonged  to  the  legal 
owners  of  the  property  settled  in  trust :  Harrington  v.  Price  (i), 
Lightfoot  v.  Keane  (2),  Lord  v.  Wardle  (3)  ;  and  that  the  draft 
belonged  to  the  owners  of  the  deed.  In  Ex  parte  Horsfall  (4) 
it  was  held,  that  an  attorney,  upon  receiving  the  amount  of  his 
bill,  was  bound  to  deliver  up  to  his  client,  not  only  original 
deeds,  &c.,  belonging  to  him,  but  also  the  drafts  and  copies : 
but  the  party  who  paid  for  the  draft  was  there  the  owner  of 
the  deed. 

TiNDAL,  Ch.  J. : 

If  this  had  been  an  application  by  Mr.  Holdsworth  to  obtain 
the  deed  itself,  there  can  be  no  doubt  what  would  have  been  the 
result.  But  the  question  is,  whether  a  cestui  que  trust  has  not 
a  right  to  inspect  and  have  a  copy  of  the  trust  deed.  Instead 
of  applying  for  and  incurring  the  additional  expense  of  a  copy, 
he  says  here,  I  have  paid  for  a  draft,  let  me  have  that  instead ; 
the  trustees  insist  that  the  draft  shall  remain  with  the  deed. 
If  there  had  been  anything  to  show  that  the  draft  contained 
matter  not  included  in  the  deed,  and  not  proper  to  be  disclosed 
to  the  cestui  que  trust,  there  might  have  been  ground  for  opposing 
the  delivery ;  but  as  there  is  no  suggestion  of  that  sort,  and 
what  the  cestui  que  trust  requires  is  no  more  than  a  copy,  the 
Judge's  order  must  be  enforced. 

Rule  to  set  aside  the  order  refused, 

(1)  37  B.  R.  374  (3  B.  &  Ad.  170).  (3)  43R  B.761  (3  Bing.  N.  C.680). 

(2)  1  M.  &  W.  745.  (4)  31  R.  R,  266  (7  B.  &  C.  528). 
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1838.  HEATH  0.  ELLIOTT. 

AprU  26. 
(4  Bing.  N.  0.  388—392 ;  S.  C.  6  Scott,  172 ;  1  Am.  170;  7  L.  J.  (N.  S.) 

[  388  ]  C.  P.  210.) 

Common  pur  cause  de  vicinage  cannot  be  set  up  as  an  excuse  for  cattle 
rambling  from  downs  subject  to  common  of  pasture  into  downs  of  which 
the  owner  has  exclusive  possession,  notwithstanding  there  be  no  fence 
or  visible  boundary  separating  the  downs. 

Beplevin  for  sheep  taken  on  Houghton  Down. 

Avowry,  that  the  Duke  of  Norfolfk  being  seised  in  fee  of  the 
locHs  in  quo,  demised  it  to  the  defendant  as  tenant  from  year  to 
year,  and  that  the  sheep  were  distrained  damctge  feiisant. 

Plea,  that  the  said  place  called  Houghton  Down  lay  contigaous 
and  next  adjoining  to  a  certain  common  or  down  in  the  parish 
of  Bury,  called  Bury  Hill  Down,  containing  divers,  to  wit  500 
acres  of  land,  and  had  never  been  separated  or  divided  from 
Bury  Hill  Down,  by  any  inclosure,  hedge,  or  fence  whateoevery 
sufficient  to  prevent  cattle  feeding  on  Bury  Hill  Down,  from 
erring  or  escaping  therefrom  into  the  said  common  or  down, 
called  Houghton  Down ;  and  that  the  said  cattle,  from  time 
immemorial,  put  on  the  said  common  or  down  called  Bury  Hill 
Down,  to  feed  on  the  grass  there  growing,  and  to  use  the 
common  of  pasture  upon  the  said  last-mentioned  common  or 
down,  from  time  immemorial,  had  gone,  escaped,  and  rambled, 
and  had  been  used  and  accustomed  to  go,  escape,  and  ramble 
therefrom,  into  the  said  common  or  down  called  Houghton 
Down,  and  to  intermix  there  and  feed  with  the  cattle,  from  time 
to  time  feeding  on  the  grass  growing  on  the  said  last-mentioned 
common  or  down ;  and  in  like  manner  the  cattle,  from  time 
immemorial,  duly  put  into  the  said  common  or  down  called 
Houghton  Down,  to  feed  on  the  grass  then  there  growing,  and 
to  use  the  common  of  pasture  upon  the  common  or  down  called 
Houghton  Down,  from  time  immemorial,  had  gone,  escaped, 
[  '^Sd  J  and  rambled,  and  had  been  used  and  accustomed  to  go,  ^escape, 
and  ramble  therefrom,  into  the  said  common  or  down  called 
Bury  Hill  Down,  and  to  intermix  there  and  feed  with  the  cattle, 
from  time  to  time  feeding  on  the  grass  growing  on  the  said 
last-mentioned  common  or  down  :  that  the  plaintiff,  before  and 
at  the  said  time  when  &c.^  was,  aqd  stiU  is  the  occupier  of  a 
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certain  messaage,  and  of  divers,  to  wit  fifty  acres  of  land,  with  Hbath 
the  appartenances,  situate  and  being  in  the  parish  of  Bury  Elliott. 
aforesaid;  and  that  the  plaintiff  and  all  others,  occupiers  for 
the  time  being  of  the  said  messuage  and  land  then  of  the 
plaintiff,  with  the  appurtenances,  for  the  full  period  of  thirty 
years  next  before  the  commencement  of  this  suit,  and  the  said 
time,  when  &c.,  without  interruption,  and  of  right,  had  had, 
and  been  used  and  accustomed  to  have,  and  the  plaintiff  still, 
without  interruption  and  of  right,  ought  to  have  for  himself  and 
themselves,  his  and  their  tenants  and  farmers,  occupiers  of  the 
said  messuage  and  land  with  the  appurtenances,  common  of 
pasture  upon  the  said  common  or  down  called  Bury  Hill  Down, 
for  all  his  sheep,  levant  and  coiichant  in  and  upon  the  said  land 
of  the  plaintiff,  with  the  appurtenances,  every  year,  and  at  all 
times  of  the  year,  as  to  the  said  messuage  and  land  with  the 
appurtenances  belonging  and  appertaining:  that  the  plaintiff 
being  such  occupier  as  aforesaid,  just  before  the  said  time 
when  &c.,  put  the  said  sheep  in  the  declaration  mentioned, 
in  and  upon  the  said  open  common  or  down  called  Bury  Hill 
Down,  being  the  plaintiff's  commonable  cattle,  levant  and 
coueliant  in  and  upon  the  said  land  of  the  plaintiff,  to  use  the 
said  common  of  pasture  of  the  plaintiff,  and  to  feed  on  the  grass 
there  growing :  that  the  said  sheep,  so  being  in  the  said  common 
called  Bury  Hill  Down,  for  the  purpose  aforesaid,  and  the  said 
common  or  down  called  Houghton  Down,  in  which  &c.,  so  being 
and  lying  contiguous  thereto,  and  not  separated  or  divided 
*therefrom  by  any  inclosure,  hedge  or  fence  whatsoever,  the  \  •390  ] 
said  cattle  of  the  plaintiff  afterwards,  and  just  before  the  said 
time,  when  &c.,  of  their  own  accord,  and  without  the  knowledge 
and  consent  of  the  plaintiff,  went,  escaped,  and  rambled  from 
and  out  of  the  said  common  or  down  called  Bury  Hill  Down, 
into  the  said  common  or  down  called  Houghton  Down,  and 
intermixed  and  fed  with  the  cattle  then  there  feeding  on  the 
grass,  and  remained  and  continued  in  the  common  or  down 
called  Houghton  Down,  on  the  occasion  aforesaid,  without  the 
knowledge  of  the  plaintiff,  and  then  necessarily  and  unavoid- 
ably a  little  trod  down  and  depastured  the  grass  and  herbage 
then  and  there  growing,  and  necessarily  and  unavoidably  did 


734  1888.     C.  P.     4  BING.  N.  C.  890—891.  [b-h. 

Heath  '  the  damage  there  to  the  defendant,  as  in  the  said  avowrj^ 
Elliott,      mentioned. 

The  replication  traversed  the  prescription  for  cattle  to  ramble 
from  the  common  or  down  called  Bury  Hill  Down,  to  the 
common  or  down  called  Houghton  Down,  and  from  Houghton 
Down  to  Bury  Hill  Down. 

At  the  trial  before  Littledale,  J.,  Sussex  Summer  Assizes, 
1887,  it  appeared  that  Bury  Hill  Down  and  Houghton  Down 
formed  one  continuous  open  space,  the  boundary  between  them 
being  marked  only  by  stones  set  up  at  certain  distances :  that 
occupiers  of  land  in  the  parish  of  Bury,  and  among  them  the 
plaintiff,  had  rights  of  common  over  Bury  Hill  Down:  that 
Houghton  Down  belonged  to  the  Duke  of  Norfolk,  and  was 
occupied  by  his  tenants :  that  the  sheep  placed  upon  each  of 
the  downs  used  from  time  to  time  to  stray  into  the  other,  and 
were  frequently  driven  back  to  their  original  pasture  by  the 
shepherds  on  either  side. 

The  defendant  relied  chiefly  on  this  circumstance  as  tending 
to  negative  the  plaintiff's  claim.  But  Littledale,  J.  considered 
it  inconclusive,  as  common  pur  cause  de  vicinage  is  only  an 
excuse  for  a  trespass :  Go.  Litt.  22  a ;  the  verdict,  therefore, 
[  'SQi  ]  ^as  taken  for  the  defendant,  ^with  leave  for  the  plaintiff  to 
move  to  set  it  aside,  and  enter,  instead,  a  verdict  for  the 
plaintiff. 

In  Michaelmas  Term, 

Piatt  obtained  a  rule  nisi  accordingly,  on  the  ground  that 
till  the  two  downs  had  been  separated  by  a  fence,  the  defen- 
dant had  no  right  to  distrain  the  plaintiff's  sheep:  Wells  v. 
Pearcy  (i). 

Thesiger,  who  showed  cause,  admitted  that  this  might  be 
so,  if  Houghton  Down  were,  like  Bury  Hill  Down,  a  place  over 
which  the  tenants  of  the  manor  in  which  it  lay  had  rights  of 
common  of  pasture;  but  it  was  the  exclusive  property  of  the 
Duke  of  Norfolk,  subject  to  no  such  rights  ;  and  there  could  be 
no  common  pur  cause  de  vicinage  without  reciprocality. 

(1)  1  Bing.  N.  C.  556. 
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Piatt  and  ChanneU,  in  support  of  the  rule :  Heath 

r. 

In  the  replication  as  well  as  the  plea,  Houghton  Down  is      Elliott. 
styled  a  certain  common  or  down. 

(TiKdal,  Ch.  J. :  That  is  only  a  word  of  description :  you  do 
not  allege  in  the  plea  that  tenants  of  the  manor  had  a  right  of 
common  over  Houghton  Down.) 

The  only  question  on  the  pleadings  is,  the  custom  for  cattle  on 
both  sides  to  stray  and  intermix ;  no  right  of  common,  strictly 
speaking,  is  put  in  issue  ;  in  order  to  avail  himself  of  the  defence 
now  set  up,  the  defendant,  instead  of  traversing  the  custom  to 
stray  and  intermix,  should  have  replied  that  Houghton  Down 
was  his  private  property. 

TiNDAL,  Ch.  J. : 

On   this  issue  the  attention   of  the  parties  \yas  sufficiently 

called  to  the  uses  of  the  pasture  between  the  one  down  and  the 

other ;    and   the   jury  having  found   for  the  defendant,  upon 

evidence  that  *Houghton  Down  belonged  to  his  landlord,  and      [  *392  ] 

that  the  plaintiff's  sheep  had  frequently  been  driven  back,  I 

think  the  verdict  is  right.  t^  ,    ,.    , 

RiUe  discharged. 


MAT80N  AND  Others  v.  COOK.  isss. 

(4  Bing.  N.  C.  392—393;  S.  C.  6  Scott,  179 ;  1  Am.  172.)  April2e. 

Overseers,  who  inclosed  parcel  of  a  waste,  iiiider  59  Geo.  III.  c.  12,         L  ^^'^  ] 
and  1  &  2  Will.  IV.  c.  42,  were  held  to  have  sufficient  possession  to 
maintain  trespass  against  an  inhabitant  of  the  parish  who  destroyed  their 
fence  without  establishing  any  right  of  common,  notwithstanding  they 
failed  to  show  the  consent  of  the  lord  of  the  manor  to  their  inclosure. 

Thb  plaintiffs,  overseers  and  churchwardens  of  the  parish  of 
Battersea  inclosed  a  portion  of  the  waste  or  common  within  the 
manor,  called  Latchmore,  for  the  purpose  of  employing  the  poor, 
pursuant  to  59  Geo.^III.  c.  12,  and  1  &  2  Will.  IV.  c.  42. 

They  erected  a  fence ;  let  out  in  allotments  some  portions 
of  the  land  inclosed,  and  cultivated  the  rest. 

The  defendant,  an  inhabitant  of  Battersea,  but  neither  lord 
of  the  manor,  nor  copyholder,  having  pulled  down  the  fence  in 
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MAT80N  question  in  assertion  of  an  alleged  right  over  the  waste,  the 
Cook.        plaintiffs  sued  him  in  trespass. 

The  defendant  pleaded ;  first,  Not  guilty  ;  secondly,  that  the 
land  was  not  the  property  of  the  plaintiffs ;  and,  thirdly,  that  he 
had  a  right  of  common  of  pasture  from  May  till  September,  for 
one  cow,  as  to  his  messuage  and  land  appertaining. 

Issue  was  joined  on  the  two  first  pleas.  The  third  was  traversed ; 
and  the  defendant  failed  to  establish  it  at  the  trial ;  but  the 
plaintiffs'  evidence  of  the  consent  of  the  lord  of  the  manor  (as 
required  by  1  &  2  Will.  IV.  c.  42,  s.  2)  being  imperfect,  it  was 
objected,  that  they  did  not  appear  to  have  any  property  in  the 
land  in  question,  or  any  right  to  inclose  it :  the  learned  Judge 
who  presided  however,  left  the  question  to  the  jury ;  and  a 
verdict  having  been  found  for  the  plaintiffs, 

[  393  ]  Piatt  obtained  a  rule  nui  to  set  it  aside,  on  the  ground  that 

the  jury  should  have  been  directed  to  find  for  the  defendant  on 
the  second  plea.  The  statute  giving  authority  to  the  overseers, 
ought  to  be  construed  with  the  strictness  applied  to  a  power : 
Rex  V.  Austrey  (i)  ;  and  unless  the  consent  required  by  the 
statute  was  clearly  established,  the  plaintiffs  had  no  interest 
sufficient  to  maintain  an  action. 

Tkesiger,  who  showed  cause,  relied  on  the  mere  possession 
of  the  plaintiffs,  the  defendant,  upon  failing  to  establish  his  third 
plea,  appearing  to  be  a  wrongdoer. 

Piatt: 
The  plaintiffs  took  possession  as  overseers ;  and  if  the  mere 
fact  of  their  inclosing  che  land  is  to  be  evidence  of   rightful 
possession,  it  can  never  be  ascertained  whether  or  not  they  have 
proceeded  in  conformity  with  the  statute. 

TiNDAL,  Ch.  J. : 

The  plaintiffs  inclose,  cultivate,  and  allot  portions  of  the  land  ; 
neither  the  lord  of  the  manor  nor  the  copyholders  interfere  ;  the 
defendant  is  a  stranger ;  and,  as  against  him,  the  plaintiffs  are 
entitled  to  maintain  this  action  on  their  mere  possession. 

Rule  discharqed, 
(1)  1  Stark.  Evid.  322,  n.  («). 
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MALINS  V.  FREEMAN  (1).  i838. 

(4  Bing.  N.  C.  395—400 ;  S.  C.  6  Scott,  187  ;  7  L.  J.  (N.  S.)  C.  P.  212.)  ^P*^'^' 

A  purchaser  cannot  rescind  his  own  contract  at  an  auction,  on  the         ^  *^^^  J 
ground  that  he  has  refused  to  pay  the  auction  duty  pursuant  to  the  con- 
ditions of  sale,  notwithstanding  the  statute  17  Geo.  III.  c.  50  (2),  enacts 
that,  in  case  of  such  refusal,  the  bidding  shall  be  null  and  void  to  all 
intents  and  purposes. 

The  declaration  stated,  that  plaintiff,  on  the  8th  of  May,  1884, 
caused  to  be  put  up  for  sale,  by  public  auction,  a  certain  plot  of 
land  and  premises,  situate  in  the  parish  of  Woodford  in  the 
county  of  Essex,  subject  to  the  following,  amongst  other  condi- 
tions of  sale  :  that  the  purchaser  should  pa}*  down  immediately 
a  deposit  of  20L  per  cent.,  in  part  of  the  purchase-money,  together 
with  a  moiety  of  the  excise  duty  of  seven  pence  in  the  pound, 
and  sign  an  agreement  for  payment  of  the  remainder  of  the 
purchase-money,  with  the  amount  of  the  timber,  fixtures,  &c., 
on  or  before  the  31st  of  August,  1884  :  that  the  purchaser  should 
have  a  conveyance  of  the  said  premises,  at  his  own  expense, 
properly  executed  by  the  vendor,  upon  payment  of  the  remainder 
of  the  purchase-money,  as  aforesaid ;  when  he  should  be  entitled 
to  possession  of  the  said  premises :  that  if  the  purchaser  should 
neglect  or  fail  to  comply  with  the  said  conditions,  the  deposit- 
money  should  be  forfeited ;  the  vendor  should  be  at  liberty  to 
resell  the  said  premises  by  public  or  private  sale,  and  the 
deficiency,  if  any,  by  such  sale,  together  with  all  charges 
attending  the  same,  should  be  made  good  by  the  defaulter  at 
the  then  present  sale,  and  be  recoverable  as  and  for  liquidated 
damages,  and  without  the  necessity  of  a  conveyance  being  first 
tendered  to  such  defaulter.  That  the  defendant  upon  such 
putting  up  the  said  premises  for  sale  as  aforesaid  then  was  the 
highest  bidder,  and  was  then  declared  to  be,  and  then  became 
and  was  the  purchaser  of  the  said  premises,  at  and  for  a  certain 
sum  of  money,  to  wit  the  *sum  of  1,400/.,  subject  to  the  same  [  *396  ] 
conditions :  and  in  consideration  of  the  premises,  and  that  the 
plaintiff  had  then  promised  the  defendant  to  perform  the  said 
conditions  on  the  said  plaintiff's  part  and  behalf  as  such  vendor, 

(1)  Cited  in  judgment  in  DaveupoH      47  L.  J.  P.  C.  8,  16.— E.  C. 
V.  Reg.  (1877)  3  App.  Cas.  115,  129,  (2)  Repealed  by  33  &  34  Vict.  c.  99. 
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Malimb  the  defendant  then  promised  the  said  plaintiff  to  perform  the 
Freemvn.  conditions  on  his,  the  defendant's  part  as  such  purchaser  as 
aforesaid. 

The  defendant  pleaded,  fourthly,  that  it  was  a  condition  of 
the  said  contract  of  sale  in  the  said  first  count  mentioned,  that 
a  moiety  of  the  excise  duty  or  pound-rate  granted  by  the  Act  of 
Parliament  in  such  case  made  and  provided,  should  be  paid  by 
the  purchaser  over  and  above  the  price  bidden  at  such  sale  by 
auction ;  that  the  said  moiety  of  the  excise  .duty  or  pound-rate 
was  not,  nor  was  any  part  thereof  paid  by  him  at  the  time  of 
the  sale  (although  payment  thereof  was  then  demanded  by  the 
auctioneer  of  the  defendant),  or  at  any  time  since,  but  the  same 
remained  wholly  due  and  unpaid  on  his  the  defendant's  part ; 
contrary  to  the  statute  in  such  case  made  and  provided ;  whereby 
and  by  force  of  the  said  statute,  the  said  bidding  and  sale  became, 
and  was,  and  still  is,  wholly  void ;  and  that,  the  defendant  was 
ready  to  verify,  &c. 

Demurrer  and  joinder. 

E.    V.   Rk'lwrda   was   to   have  argued   in   support  of   the 
demurrer,  but  the  Court  called  on 

\V,  H,  Watson  to  support  the  plea: 

He  relied  on  the  stat.  17  Geo.  III.  c.  50,  s.  8,  which  provides, 
"  That  nothing  herein  contained  shall  extend  or  be  construed  to 
restrain  any  seller  by  auction,  or  person  acting  as  auctioneer, 
at  any  sales  by  way  of  auction,  from  making  it  a  condition  of 
sale  that  the  pound-rate  granted  by  this  Act,  or  any  certain 
[  *397  ]  portion  thereof,  shall  *be  paid  by  the  purchaser  over  and  above 
the  price  bidden  at  such  sale  by  auction  ;  and  in  such  case,  the 
person  so  acting  as  auctioneer  is  hereby  authorised  and  required 
to  demand  pa3nment  of  the  said  duty  from  such  purchaser  or 
purchasers,  or  such  portion  thereof  as  shall  be  expressed  in  such 
condition  or  agreement ;  and  upon  neglect  or  refusal  to  pay  the 
same,  such  bidding  shall  be  null  and  void  to  all  intents  and 
purposes :  "  and  contended,  that,  in  favour  of  the  revenue,  the 
statute  should  be  construed  strictly. 

In  Sugden's  Vendors  and  Purchasers,  p.  44,  9th  edit.,  note, 
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it  is  said,  **  Although  the  duty  is,  by  the  Acts,  imposed  on  the  Malins 
vendor,  yet  he  is  not  restrained  from  making  it  a  condition  of  freeman. 
sale,  that  the  duty,  or  any  certain  portion  thereof,  shall  be  paid 
by  the  purchaser  over  and  above  the  price  bidden  at  the  sale  by 
auction :  and,  in  such  case,  the  auctioneer  is  required  to  demand 
payment  of  the  duty  from  the  purchaser,  or  such  portion  thereof 
as  is  payable  by  him  under  the  condition ;  and,  upon  neglect  or 
refusal  to  pay  the  same,  such  bidding  is  declared  by  the  Act  to 
be  null  and  void  to  all  intents  and  purposes.** 

In  Phillips  V.  Bistolli  (i),  where  a  purchaser  returned  at  an 
auction  an  article  before  he  had  paid  any  portion  of  the  price, 
alleging  that  he  bad  made  a  mistake  in  his  bidding,  it  was  held 
to  be  a  question  of  fact  for,  a  jury,  whether  the  purchase  had 
been  complete  or  not.  But  here,  upon  non-payment  of  the  stipu- 
lated amount  of  excise  duty,  the  bidding  was  void  in  law,  and 
could  not  be  acted  on  by  the  plaintiff  or  the  defendant.  That 
stipulation  qualified  the  bidding,  and  the  contract  itself ;  and  dis- 
tinguished it  from  cases  where  a  contract  is  made  void  by  matter 
arising  subsequently, — as  a  lease,  upon  non-performance  of  cove- 
nants ;  in  which  case,  it  might  ^be  admitted  that  the  party  who  [  *398  1 
breaks  his  covenant  cannot  take  advantage  of  the  nullity  of  the 
lease:  Doe  d.  Bryan  v.  Bancka  (2).  It  might  also  be  conceded, 
that  the  words  **  null  and  void,"  in  a  statute  may  mean  ''  void- 
able," unless  there  be  something  else  to  confine  their  operation. 
But  here,  for  the  protection  of  the  revenue,  the  more  strict 
interpretation  must  be  adopted. 

TiNDAL,  Ch.  J. : 

I  think  this  statute  may  receive  a  construction  which  shall 
ensure  the  full  benefit  intended  to  Government,  without 
destroying  the  contract  between  these  parties. 

If  we  hold  the  contract  to  be  void  at  the  option  of  the  seller, 
it  will  effect  all  that  the  statute  requires.  It  is  like  the  case  in 
3  Co.  Bep.  59  b,  *'  On  the  statute  of  1  Eliz.,  which  provides  that 
all  grants,  leases,  &c.,  made  by  Bishops  in  other  manner  than 
is  mentioned  in  the  Act,  shall  be  utterly  void,  and  of  no  effect, 
to  all  intents  and  purposes  ;  notwithstanding  these  precise  words, 
(1)  26  B.  B.  433  (2  B.  &  C.  611).  (2)  23  E.  E.  318  (4  B.  &  Aid.  401). 

47—2 


740  1838.     C.  P.     4  BING.  N.  C.  398—399.  [R.ii. 

Maliss      it  was  adjudged  in  the  Common  Pleas,  in  a  quare  impedit  between 

Freeman.     Sale  and  the  Bishop  of  Coventry  and  Litchfield,  that  the  grant 

of  the  next  avoidance  of  an  advowson,  which  is  not  warranted  by 

the  said  Act,  is  not  void  as  to  the  grantor  himself,  but  as  to  the 

successor;  for  so  was  the  intent  of  the  Act  to  provide  for  the 

successor,  and  not  for  the  party  himself.     So,  and  on  the  same 

reason,  it  was  resolved  in  the  Common  Pleas,  per  iotam  Curiam, 

Pasch.  39  Eliz.,  between  Hunt  and  Singleton,  for  a  house  in 

Foster  Lane,  in  London,  whereof  the  inheritance  was  in  the 

Dean  and  Chapter  of  St.  PauVs,  that  if  the  Dean  and  Chapter 

make  a  lease  not  warranted  by  the  stats.  13  and  14  Eliz.,  in  which 

case  it  is  provided  by  the  said  Acts,  that  such  lease  shall  be 

absolutely  void  and  of  no  effect,  io  all  intents  and  purposes; 

[  •309  ]       *in  this  case  of  a  corporation  aggregate  of  many  persons,  which 

never  dies,  it  was  greatly  doubted,  if  the  lease  should  not  be 

utterly  void  presently  according  to  the  express  letter  of  the  Act  ; 

but  it  was  at  last  resolved,  forasmuch  as  the  Act  was  made  for 

the  benefit  of  the  successors,  that  the  lease  should  not  be  void 

till  after  the  death  of  the  Dean,  who  was  party  to  the  lease." 

And  I  cannot  distinguish  the  present  case  from  Doe  d.  Bryan  v. 

Bancks  (i),  where  a  lease  of  coal  mines  reserved  a  royalty  rent 

on  every  ton  of  coals  raised,  and  contained  a  proviso,  that  the 

lease  should  be  void,  to  all  intents  and  purposes,  if  the  tenant 

should  cease  working  at  any  time  for  two  years.     After   the 

working  had  ceased  more  than  two  years,  the  lessor  received 

rent:  it  was  held,  that  a  tenancy  from  year  to  year  was  not 

thereby  created;  for  the  lease  was  not  absolutely  void  by  the 

cesser  to  work,  but  voidable  only  at  the  option  of  the  lessor, 

and  that  he  might  avoid  the  lease  upon  any  cesser  to  work, 

commencing    two    years    before    the    day   of    demise  in    the 

ejectment. 

In  like  manner,  this  contract  was  to  be  void  only  at  the 
option  of  the  vendor  :  it  seems  to  me  that  the  statute  is  capable 
of  bearing  that  construction,  the  only  one  which  in  law  and 
justice  it  ought  to  have. 

Park,  J.  and  Bosanquet,  J.  concurred. 

(I)  23  R.  E.  318  (4  B.  &  Aid.  401). 
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CoiiTMAN,  J.  :  MALIK8 

tr. 

It  is  so  contrary  to  justice  that  a  party  should  avoid  his  own  Fbebmak. 
contract  by  his  own  wrong,  that  unless  constrained,  we  should 
not  adopt  a  construction  favourable  to  such  a  purpose.  By  the 
stat.  14  Eliz.  c.  8,  recoveries  suffered  by  tenants  for  life  or  in 
remainder,  are  to  be  clearly  and  utterly  void  and  of  none  effect ; 
and  yet  it  has  been  held,  that  a  recovery  by  tenant  for  life, 
♦vouching  the  remainder-man  in  tail,  who  vouches  the  common  [  *40o  ] 
vouchee,  to  the  use  to  the  tenant  in  tail  and  his  heirs,  will  bar 
the  reversion  in  fee ;  the  object  of  the  statute  being  to  protect 
the  remainder-man  against  the  tenant  for  life. 

The  object  of  the  provision  here,  is  to  protect  the  revenue ; 
and  that  will  be  sufficiently  accomplished  by  holding  the  contract 
to  be  void  at  the  option  of  the  vendor. 

Judgment  for  the  plaintiff. 


HOULDITCH  AND  Another  v.  CAUTY(l).  i^ss. 

(4  Bing.  N.  C.  411—419;  S.  0.  6  Scott,  209;  1  Arn.  162;  7  L.  J.  (N.  S.)  

0.  P.  217.)  [  411  ] 

Notice  by  holder  to  iiidorser,  of  the  dishonour  of  a  bill  by  acceptor,  in 
these  terms  :  *'  Messrs.  H.  are  surprised  to  hear  that  Mrs.  G.'s  bill  was 
returned  to  the  holder  unpaid,"  followed  by  a  visit  fi*om  the  indorser 
to  the  holder  on  the  same  day,  in  which  he  expressed  his  regret,  and 
promised  that  he  would  write  to  the  other  parties,  by  whom  or  by  himself 
the  bill  should  be  paid :  Held,  sufficient  to  render  him  liable. 

This  was  an  action  on  a  bill  of  exchange  for  850/.,  drawn  on 
the  28th  of  March,  1832,  by  Ann  Gib,  on,  and  accepted  by  W.  H. 
Bainsford,  payable  three  months  after  date  ;  by  Gib  indorsed  to 
William  Crokatt,  and  by  Crokatt  to  the  defendants :  averment  of 
due  presentment  to  Bainsford  for  payment,  and  of  refusal  by  him, 
whereof  the  defendant  had  due  notice. 

Pleas :  first,  that  the  bill  was  not  duly  presented  to  Bainsford ; 
secondly,  that  the  defendant  had  not  due  notice  of  the  dishonour ; 
thirdly,  that  in  consideration  that  divers  persons,  creditors  of 
Crokatt,  had  accepted  from  Crokatt  2«.  6d.  in  the  pound  on  their 
respective  debts  in  satisfaction  and  discharge  of  their  debts,  the 
plaintiffs  received  the  like  amount  in  discharge  and  satisfaction 
(1)  See  the  Bills  of  Exchange  Act,  1882  (45  &  40  Vict.  c.  61),  s.  49  (7).— R.  C. 
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HouLDiTCH  of  this  bill,  without  the  knowledge  or  consent  of  the  defendant, 
Cauty.       and  thereby  released  the  defendant  from  all  liability. 

Issue  was  joined  on  the  first  and  second  pleas,  and  de  injuria 
was  replied  to  the  third. 

At  the  trial,  the  presentment  to  Bainsford  and  the  dishonour 
of  the  bill  by  him  were  duly  proved. 

Notice  was  given  to  the  defendant  by  the  following  letter: 
''  Messrs.  Houlditch  are  surprised  that  Mr.  Cauty  has  not  taken 
up  Chaplin's  bill  according  to  his  promise :  are  also  surprised  to 
hear  that  Mrs.  Gib's  bill  was  returned  to  the  holder  unpaid." 

The  defendant  called  on  the  plaintiffs,  the  holders  of  the  bill, 

the  same  evening  on  which  he  received  this  letter  ;  expressed  his 

regret  and  surprise  that  the  bill  had  not  been  paid ;  but  promised 

[  '^12  ]      to  write  immediately  *to  Edinburgh  to  the  other  parties  to  the 

bill,  and  that  it  should  be  paid  either  by  them  or  by  himself. 

By  a  Scotch  deed  of  the  14th  of  June,  1834,  the  plaintiffs 
in  consideration  of  116/.  18a.  5d.  paid  to  the  plaintiffs  by  D.  B. 
Souter  constituted  Souter  their  assignee  to  the  sum  of  850/.  due 
under  the  bill  of  exchange  drawn  by  Mrs.  Gib,  but  bo  far  only  as 
the  bill  could  form  the  ground  of  a  claim  of  debt  at  their  instance 
against  William  Crokatt,  reserving  right  of  recourse  against  the 
acceptor,  drawer,  and  indorsees  of  the  bill. 

The  deed  contained  no  release  of  Crokatt ;  or  statement  that 
the  116/.  13a.  5d.  was  received  in  discharge  and  satisfaction 
of  the  bill. 

Souter  was  trustee  for  certain  creditors  of  William  Crokatt,  in 
Scotland  ;  who  executed  to  him  similar  deeds  in  respect  of  their 
several  debts,  upon  receiving  from  him  2a.  6rf.  in  the  pound. 

It  was  objected,  on  the  part  of  the  plaintiffs,  that  this  deed  did 
not  sustain  the  third  plea :  and  on  the  part  of  the  defendant, 
that  he  had  received  no  sufficient  notice  of  the  dishonour  of  the 
bill ;  for  which  he  relied  on  Solarte  v.  Palmer  (i),  and  Bonlton  v. 
Welsh  (2),  where  a  letter  stating  that  **  the  promissory  note  for 
200/.  drawn  by  H.  H.,  dated  18th  of  July  last,  payable  three 
months  after  date,  and  indorsed  by  you,  became  due  yesterday, 
and  is  returned  to  me  unpaid,  I  therefore  give  you  notice  thereof, 
and  request  you  will  let  me  have  the  amount  thereof  forthwith," 
(1)  7  Bing.  530 ;  1  Bing.  N.  C.  IW.  (2)  3  Bing.  N.  C.  688. 
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was  held  not  a  sufficient  notice  of  dishonour.    A  verdict  having    Houlditch 
been  found  for  the  plaintiffs,  Cauty. 


TTiesiger  obtained  a  rule  nisi  to  set  it  aside  on  the  above 
objection  to  the  notice  of  dishonour,  and  on   the   ground   of 
a  surprise  on  the  defendant,  by  which  he  had  *failed  to  establish       [  ♦413  ] 
in  evidence  the  deed  executed  by  the  plaintiffs  to  Souter. 

IVildr,  Serjt.,  Kellt/,  and  Petentdorff,  showed  cause : 

In  Bonlton  V.  Welsh  the  Court  expressed  great  reluctance 
to  extend  the  principle  of  Soltwte  v.  Palmer ^  a  case  which  has 
occasioned  much  inconvenience  in  the  mercantile  world.  If 
Bonlton  V.  Welsh  be  adhered  to,  no  merchant  will  be  able  to  give 
notice  of  the  dishonour  of  a  bill  without  consulting  an  attorney, 
for  the  expression  "  returned  unpaid "  has  always  signified 
among  merchants,  dishonoured  on  presentment ;  and  therefore 
an  action  for  slander  would  lie  for  saying  of  a  merchant  that 
his  bills  were  returned  unpaid.  No  precise  form  of  notice  is 
prescribed  by  the  old  authorities ;  the  principle  is,  that  the 
holder  must  show  he  does  not  mean  to  give  credit  to  the  acceptor. 
But  in  Hedger  v.  Steavenson  (i),  a  notice  of  the  dishonour  of 
a  promissory  note  in  the  words  following :  **  Sir,  I  am  desired 
by  Mr.  H.  to  give  you  notice  that  a  promissory  note,  dated 
August  the  10th,  1835,  made  by  S.  T.  for  99/.  ISs.  payable  to 
your  order  two  months  after  date  thereof,  became  due  yesterday, 
and  has  been  returned  unpaid ;  I  have  to  request  you  wnll  please 
remit  the  amount  thereof,  with  Is.  6d.  noting,  free  of  postage, 
by  return  of  post,"  was  held  sufficient ;  and  in  (inujeon  v. 
Smith  (2),  tried  at  Liverpool,  before  Patteson,  J.,  the  notice 
of  dishonour  was,  **  Your  bill,  due  this  day,  has  been  returned 
with  charges,  to  which  we  request  your  immediate  attention  ;  '* 
which  the  learned  Judge  held  to  be  suflBcient.  A  motion  was 
afterwards  made  in  the  King's  Bench  for  a  new  trial,  on  the 
ground  that  the  notice  was  insufficient,  but  the  Court  refused 
the  rule.  The  notice  in  Woodthot-pe  v.  Lawes  (3),  which  was 
also  *held  sufficient,  shows  the  meaning  attached  by  mercantile       L  *^^^  ] 

(1)  2  M.  &  W.  799.  2  M.  &  W.  802. 

(2)  Cited  in  Heilger  v.  Steuvt^mon,  (3)  2  M.  &  W.  109. 
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HouLDiTCH  people  to  the  expression  **  returned  unpaid."  However,  in  the 
Cauty.  present  case,  the  notice  must  be  coupled  with  the  promise  made 
by  the  defendant  on  the  evening  of  the  day  he  received  the 
notice,  and  it  has  always  been  held  that  a  promise  to  pay 
operates  as  an  admission  that  due  notice  of  dishonour  has  been 
received  :  Hicks  v.  Duke  of  Beaufort  (i).  Then,  the  deed  put  in 
evidence  to  support  the  second  plea  was  not  a  release  of  Crokatt, 
but  a  mere  power  to  Souter  to  sue  in  the  name  of  the  plaintiffs. 

Humfreii,  in  support  of  the  rule  : 

In  Hedffcr  v.  Stearenson  and  Grugeon  v.  Smith  there  is  a 
demand  of  charges  for  noting,  from  which  dishonour  must 
necessarily  be  implied :  those  cases,  therefore,  are  distinguishable 
from  BouWm  v.  Welsh,  which  cannot  be  distinguished  from  the 
present.  As  to  the  defendant's  conversation  on  the  day  he 
received  the  plaintiff's  letter,  it  does  not  amount  to  an  absolute 
and  unconditional  promise  to  pay,  and  from  nothing  short  of 
such  a  promise  can  the  receipt  of  due  notice  of  dishonour  be 
inferred.  In  Pickin  v.  Graham  (2),  the  words,  "  I  suppose  there 
will  be  no  alternative  but  my  taking  up  the  bill,  and  if  you  will 
bring  it  on  Tuesday,  I  will  pay  the  money,"  were  held  not 
sufficient  to  support  an  inference  of  notice:  BoiTadade  v.  Lowe  (3), 
Standoffe  v.  Creighton  (4),  Cuming  v.  French  (5),  Baker  v.  Birch  (6). 
Here,  the  defendant's  promise  was,  in  effect,  only  a  promise  to 
pay  in  case  the  parties  at  Edinburgh  did  not. 

At  all  events  the  defendant  was  entitled  to  a  new  trial  on  the 
third  plea,  for  the  deed  put  in  evidence  was  in  effect  a  discharge 
of  Crokatt,  and  thereby  a  release  of  the  defendant. 

[  415  ]         TiNDAL,  Ch.  J. : 

This  was  an  action  on  a  bill  of  exchange  for  850Z.,  indorsed  bj- 
the  defendant  Cauty,  and  dishonoured  by  the  acceptor. 

The  answer  given  by  the  pleas  to  the  demand  on  the  bill 
is,  first,  that  it  was  not  presented  when  due ;  secondly,  that  the 
defendant  did  not  receive  due  notice  of  the  dishonour  of  the  bill ; 

(1)  P.  700,  ante  (4  Bing.  N.  C.  229).  (4)  5  Car.  &  P.  406. 

(2)  38  R.  R.  738  (I  Cr.  &  M.  725 ;  (5)  2  Camp.  106.  w. 

3  Tyr.  923).  (6)  13  R.  B.  767  (3  Camp.  107). 

(3)  4  Taunt.  93. 
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thirdly,  that  the  plaintifTs  received  from  a  prior  indorser  2«.  6d.    Houlditch 
in  the  pound  on  the  account  of  theit  debt  without  the  knowledge       Cautt. 
or  consent  of  the  defendant,  and  so  released  him  from  this 
demand. 

The  due  presentment  of  the  bill  was  established  in  proof,  and 
a  verdict  was  given  against  the  defendant  on  these  three  issues. 
The  question  is,  whether  that  verdict  is  proper  on  the  second 
and  third  issue,  or  whether  there  should  be  a  new  trial. 

With  respect  to  the  suflSciency  of  the  notice  of  dishonour, 
on  the  authority  of  the  two  cases  of  Hedger  v.  Stenvenson,  and 
Grugeon  v.  Smith ,  we  have  been  urged  to  say  that  if  the  judgment 
of  this  Court  in  Boidton  v.  WeUh  be  not  erroneous,  at  least  the 
case  is  distinguishable  from  the  present.  I  see  no  reason  for 
saying  that  the  judgment  in  Boulton  v.  Wehh  is  not  law  :  it  has, 
indeed,  gone  the  full  length  of  Solarte  v.  Palmer,  but  it  has  not 
exceeded  that  case :  however,  we  are  not  called  on  either  by  the 
case  of  Hedger  v.  Steavenson,  or  that  of  Grtigeon  v.  Smith,  to 
alter  our  decision  in  Boulton  v.  Welsh,  because  in  Hedger  v, 
Steavenson  and  Grugeon  v.  Smith  the  charges  for  noting  were 
circumstances  which  did  not  exist  in  Boidton  v.  Welsh,  and  which 
showed  by  necessary  inference  that  the  bill  had  been  dishonoured. 
Nevertheless,  if  it  were  necessary,  I  should  be  ready  to  reconsider 
the  decision  in  Boulton  v.  Wehh,  provided  I  were  not  called  upon 
to  alter  the  principle  laid  down.  But,  in  the  present  case, 
coupling  the  notice  sent  in  the  plaintiffs*  letter  with  the  conver- 
sation which  ensued  between  them  and  the  defendant  the  same 
*day,  there  is  no  ground  for  saying  that  the  defendant  did  not  [  '^le  ] 
receive  sufficient  notice  of  the  dishonour  of  the  bill.  In  their 
letter  of  July  2nd,  1882,  the  plaintiffs  say  they  are  surprised  to 
hear  that  Mrs.  Gib*s  bill  was  returned  to  the  holder  unpaid : 
stopping  there,  the  notice  is  very  like  that  in  Boultoji  v.  Welsh  ; 
but  the  same  day  the  defendant  calls  on  the  holders  at  their 
counting-house,  expresses  his  regret  and  surprise  that  the  bill 
has  not  been  paid,  and  promises  to  write  immediately  to  the 
other  parties  in  Edinburgh,  and  that  the  bill  should  be  paid 
either  by  them  or  by  himself.  If  at  that  time  he  had  expressed 
a  word  of  dissatisfaction  at  what  had  occurred  in  Edinburgh,  it 
would  have  led  to  an  explanation  of  the  whole,  and  the  plaintiffs 
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HouLDiTCH  might  have  furnished  any  further  notice  which  the  circumstances 
Cauty.  might  render  advisable.  If*  we  were  not  to  hold  this  notice 
sufficient,  we  should  be  allowing  a  defendant  to  succeed  on 
a  formal  objection,  after  lulling  the  plaintiff  into  security  by 
apparent  acquiescence  ;  but  the  jury  found  that  the  notice  was 
sufficient,  and  we  are  not  disposed  to  disturb  their  verdict. 

As  to  the  supposed  release,  if  the  instrument  on  which  the 
defendant  relies  did  amount  to  a  release,  we  should  perhaps 
be  induced  to  grant  a  new  trial  on  the  ground  of  surprise  :  but, 
upon  looking  at  the  deed,  we  find  that  it  will  not  admit  of  any 
such  construction  as  the  defendant  puts  upon  it.  The  deed  is  a 
transfer  by  the  plaintiffs  to  Souter  of  a  right  to  sue  Crokatt  as  to 
the  850Z.  bill  at  their  instance.  The  language  of  the  deed  shows 
that  the  plaintiffs*  right  of  action  was  not  released,  but  that 
Souter  was  put  in  their  place  to  enforce  it  in  their  name. 

Park,  J.  : 

I  think  that  this  case,  as  far  as  any  question  arises  as  to  the 
sufficiency  of  the  notice  of  dishonour,  may  be  decided  on  the 
[  •417  ]  parol  evidence  in  the  cause.  I  *abstain,  therefore,  from  saying 
any  thing  about  the  decision  in  Boulton  v.  Welsh  (i).  The 
defendant,  the  same  day  on  which  he  had  received  the  written 
notice,  calls  on  the  plaintiffs,  expresses  his  regret  that  the  bill 
has  not  been  paid,  but  promises  to  write  to  the  parties  in 
Edinburgh,  and  that  the  bill  shall  be  paid  either  by  them  or  by 
himself.  That  brings  the  case  within  the  class  of  decisions 
in  which  it  has  been  held  that  a  promise  to  pay  releases  the 
holder  from  proof  of  notice  of  dishonour.  Pickin  v.  Graham  (2), 
and  Baker  v.  Birch  (3),  are  relied  on  for  the  defendant,  to  show 
that  the  promise  should  be  more  express :  but  in  neither  of 
those  cases  was  the  dishonour  of  the  bill  known  at  the  time 
of  the  promise.  In  Pickin  v.  Graham  a  bill  was  drawn  in 
Yorkshire  and  accepted,  payable  in  London.  During  its  currency, 
the  affairs  of  the  acceptor  became  embarrassed  to  the  knowledge 
of  the  last  indorser,  who,  being  in  Yorkshire  on  the  day  the  bill 
became  due,  told  the  person  who  indorsed  it  to  him  that  it  would 

(1)  3  Bing.  N.  C.  688.  3  Tyr.  923). 

(2)  38  B.  R.  738  (1  Cr.  &  M.  726  :  (3)  13  R.  R.  767  (3  Camp.  107). 
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probably  not  be  paid :  it  was  dishonoured  in  London  on  that    Houlpitch 

day  ;  but,  before  notice  of  that  fact  could  arrive,  the  agent  to  the       cautt. 

drawers  called  on  the  last  indorser  at  Kotherham  in  Yorkshire, 

and,  in  the  course  of  conversation  about  the  bill  being  likely  to 

come  back,  said,  **  I  suppose  there  will  be  no  alternative  but  my 

taking  up  the  bill,  and  if  you  will  bring  it  to  Shefl&eld  on  Tuesday 

I  will  pay  the  money  :  "  the  bill  was  not  returned  by  the  holder 

to  the  last  indorser  until  ten  days  after  this  conversation,  and 

the  drawers  did  not  receive  notice  of  dishonour  in  due  time :  it 

was  held  that  the  terms  of  the  promise  made  to  the  indorser  by 

the  agent  to  the  drawers  not  being  unconditional,  and  having 

been  made  at  a  time  when  no  laches  could  have  been  committed 

in  *giving  due  notice  of  dishonour,  did  not  waive  the  necessity  of       [  *4i8  ] 

giving  that  notice:  and  Vaughan,  B.  said,  *'  What  passed  in  this 

case  seems  to  me  to  amount  only  to  this,  that,  in  a  conversation 

about  the  expected  dishonour  of  the  bill,  the  agent  of  the  drawers, 

supposing  that  they  had  no  alternative  but  to  pay,  used  the 

expressions  relied  on,  in  contemplation  of  a  regular  notice  of 

dishonour  about  to  be  received.     His  words  import  a  fear  of 

being  compelled  to  pay  if  the  bill  came  back  in  due  course,  and 

that,  as  it  would  probably  do  so,  there  would  then  be  no  other 

course  to  be  adopted  but  to  pay  it.      That,  in  my  opinion,  does 

not  amount  to  an  absolute  promise  to  pay  the  amount."     In 

Baker  v.  Birch  the  promise  was  given  a  few  days  before  the 

presentment :  but  in  order  to  give  validity  to  the  promise,  the 

default  of  the  acceptor  must  be  known  at  the  time  it  is  made : 

Blesard  v.  Hirst  (i).     That,  therefore,  brings  the  present  case 

within  the  principle  of  Lnndie  v.  Robertson  (2),  where  an  indorsee, 

three  months  after  the  bill  became  due,  demanded  payment 

of  the  indorser,  who  first  promised  to  pay  it  if  he  would  call 

again  with  the  account,  and  afterwards  said  that  he  had  not  had 

regular  notice,  but  as  the  debt  was  justly  due  he  would  pay  it ; 

it  was  held,  that  the  first  conversation,  being  an  absolute  promise 

to  pay  the  bill,  was  lyrimd  facie  an  admission  that  the  bill  had 

been  presented  to  the  acceptor  for  payment  in  due  time,  and  had 

been  dishonoured,  and  that  due  notice  had  been  given  of  it  to 

the  indorsee. 

(1 )  5  Burr.  2670.  (2)  7  East,  231. 
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HouLDiTcu        Upon  the  other  point,  I  am  of  opinion  that  the  instrument 

Cauty.       produced  does  not  support  the  plea  :  the  eflfect  of  it  is  no  more 

than  this,  to  assign  to  Souter,  who  does  not  appear  to  be  a 

trustee  for  any  of  the  parties,  the  chance  of  recovering  against 

Crokatt. 

[  419  ]  COLTMAN,  J.  : 

I  think  that  the  notice  of  dishonour  in  this  case  was  sufficient. 
It  may  be  that  the  letter  taken  by  itself  would  not  suffice  :  but 
when  the  parties  meet  the  same  day,  and  the  defendant  promises 
to  pay  the  bill  if  the  acceptor  fails  to  do  so,  it  would  be  hard  to 
allow  him  to  object  to  the  notice  after  having  thus  lulled  the 
holder  into  security.  The  cases  of  Piekin  v.  Graham  and  Baler 
V.  Birch  are  distinguishable,  because  in  them  it  could  not  be 
known  at  the  time  of  the  promise,  whether  or  not  the  holder 
would  be  entitled  to  call  on  the  drawer.  So  in  BorradaUe  v-  Lowe, 
a  letter  written  by  the  indorser  of  a  bill,  who  had  been  applied  to 
for  payment,  after  several  days  Inches,  telling  the  plaintiff  that 
he  would  not  remit  till  he  received  the  bill,  and  desiring  the 
plaintiff,  if  he  considered  the  defendant  as  unsafe,  to  return  the 
bill  to  Trevor  &  Co.  (who  were  prior  indorsers  on  the  bill,  and 
also  bankers  at  the  defendant's  place  of  residence),  was  held  not 
to  be  such  a  waiver  of  laches,  and  promise  to  pay,  but  that  the 
defendant,  on  discovering  that  in  law  he  was  discharged,  might 
refuse  payment.  Here,  the  dishonour  had  occurred  at  the  time 
of  the  defendant's  promise,  which,  taken  in  connection  with  tlie 
plaintiff's  letter,  affords  sufficient  evidence  of  due  notice  of 
dishonour.  The  jury  have  found  it  sufficient,  and  they  are  the 
proper  judges  of  the  effect  of  the  conversation. 

Ride  discharged  (i). 

(1)  There  was  another  count  on  a  the  ground  that  a  witness  had  been 
bill  for  100/.,  upon  which  the  Court  improperly  kept  out  of  the  way  ;  but 
were  about  to  grant  a  new  trial,  on      the  plaintiff  abandoned  the  claim. 
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PLACE  AND  Another  v.  DELEGAL.  isas. 

Mays. 
(4  Bing.  N.  C.  426—433;  S.  C.  6  Scott,  249;  1  Arn.  185;  7  L.  J.  (N.  S.)  

C.  P.  227.)  [  426  ] 

E.,  as  attorney  for  plaintiffs,  executors  of  M.,  having  sold  an  estate, 
to  a  share  of  the  proceeds  of  which  W.  was  entitled  as  legatee  of  M.,  and 
defendant  claiming  W.*s  share  of  such  proceeds  under  an  agreement  with 
W.,  plaintiffs  paid  the  amount  to  defendant,  on  receiving  from  him  a 
guaranty,  addressed  to  E.,  and  also  to  plaintiffs,  as  executors  of  M.,  to 
indemnify  them  and  each  of  them  against  any  action  by  W.  : 

Held,  that  plaintiffs  might  sue  on  this  guaranty  without  joining  E. 

The  first  count  of  the  declaration  stated  that  before  and  at  the 
time  of  the  making  of  the  promise  of  the  defendant  hereinafter 
next  mentioned,  the  plaintiffs  were  executors  of  the  last  will  and 
testament  of  one  John  Miers ;  and  an  estate  called  Black  Bank 
had  been  and  was  sold  under  the  directions  of  the  plaintiffs  as 
such  executors ;  and  before  and  at  the  time  of  the  payment  by 
the  plaintiffs  to  the  defendant  hereinafter  next  mentioned,  the 
plaintiffs,  to  wit,  as  executors  as  aforesaid,  held  in  their  hands 
certain  monies  as  the  produce  of  such  sale.  That,  upon  the 
death  of  the  said  J.  Miers,  one  William  Miers  claimed  to  be 
entitled  to  a  certain  share  of  and  in  the  said  estate  and  the 
proceeds  thereof,  when  sold ;  and  the  said  W.  Miers  became  a 
bankrupt,  and  a  certain  commission  of  bankruptcy,  founded  on 
the  statutes  relating  to  bankrupts  then  in  force,  had  been  and 
was  awarded  against  him  after  the  death  of  the  said  J.  Miers, 
and  before  the  making  of  the  defendant's  promise  hereinafter 
next  mentioned,  to  wit,  on  the  23rd  of  April,  1829 ;  and  thereupon, 
before  the  making  of  the  defendant's  promise  hereinafter  next 
mentioned,  to  wit,  on  the  20th  of  May,  1829,  certain  persons, 
to  wit,  James  Chart  and  Alfred  Newman,  were  appointed  and 
became  assignees  of  the  estate  and  effects  of  the  said  W.  Miers, 
under  the  commission.  That  before  and  at  the  time  of  the 
making  of  the  defendant's  promise  hereinafter  next  mentioned, 
the  said  J.  Chart  and  A.  Newman,  as  such  assignees,  claimed  to 
be  entitled  to,  and  required  the  plaintiffs  to  pay  to  them  a  certain 
sum,  to  wit,  the  sum  of  d2Z.  6^.  6(2.,  being  in  the  hands  of  the 
plaintiffs  as  such  executors,  in  respect  of  the  said  W.  *Miers'  said  [  **27  ] 
share  of  and  in  the  produce  of  the  said  estate.  That  before  and 
at  the  time  of  the  making  of  the  defendant's  promise  hereinafter 
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Place  next  mentioned,  certain  transactions  and  dealings  had  taken 
delboal.  place  between  the  said  W.  Miers  and  the  defendant;  and  the 
defendant  also  claimed  to  be,  and  represented  to  the  plaintiffs 
that  he  was  entitled  to  receive  the  said  sum  of  322.  6«.  6r/.  of  and 
from  the  plaintiffs,  and  then  requested  the  plaintiffs  to  pay  him, 
the  defendant,  the  said  sum  of  321.  Gs.  6d.  And  thereupon, 
heretofore,  to  wit,  on  the  26th  of  December,  1834,  in  considera- 
tion of  the  premises,  and  that  the  plaintiffs,  at  the  request  of  the 
defendant,  had  paid  to  him  the  said  sum  of  82/.  6s.  6^/.,  in  respect 
of  the  share  of  W.  Miers  or  his  assignees  in  the  produce  of  the 
said  estate  called  Black  Bank,  the  defendant  then  undertook  and 
promised  the  plaintiffs  to  indemnify  the  plaintiffs  and  save  them 
harmless  from  and  against  any  claim  that  might  be  made  against 
them,  in  consequence  of  their  having  so  paid  the  defendant  the 
said  sum  of  321.  69.  6^.,  whether  by  the  said  W.  Miers  or  any 
other  person  claiming  through  him.  That  thereupon  afterwards, 
to  wit,  on  the  11th  of  February,  1835,  by  reason  of  the  premises, 
and  in  consequence  of  the  plaintiffs  having  so  paid  to  the  defen- 
dant the  said  sum  of  32/.  6$.  6d.,  the  said  J.  Chart  and  A.  Newman, 
as  assignees  of  the  estate  and  effects  of  W.  Miers  as  such  bank- 
rupt, according  to  the  statutes  in  force  concerning  bankrupts, 
and  claiming  through  him,  did  implead  the  plaintiffs  in  an  action 
on  promises  for  the  recovery  of,  amongst  other  monies,  the  said 
sum  of  32/.  68.  6d. ;  and  such  proceedings  were  thereupon  had 
in  that  action,  that  the  said  J.  Chart  and  A.  Newman  as 
assignees,  afterwards,  to  wit,  in  Trinity  Term,  1835,  by  the 
consideration  and  judgment  of  the  Court  of,  &c.,  recovered  in  the 
same  action  against  the  plaintiffs  a  large  sum,  to  wit,  the  sum  of 
[  '428  ]  32/.  6«.  Cc/.,  and  also  the  costs  of  the  said  J.  Chart  and  *A.  New- 
man as  assignees  in  that  behalf,  amounting  together  to  a  large 
sum,  that  is  to  say,  89/.  for  their  damages,  which  they,  as 
assignees,  had  sustained  as  well  by  reason  of  the  premises,  as 
for  their  costs  and  charges  by  them  about  their  suit  in  that 
behalf  expended;  whereof  the  plaintiffs  were  convicted,  as  by 
the  record  and  the  proceedings  thereof  remaining  in  the  said 
Court  fully  appeared  ;  by  means  of  which  said  several  premises 
they,  the  plaintiffs,  afterwards,  to  wit,  on  the  29th  of  July,  1885, 
were  called  upon  and  forced  and  obliged  to  pay,  and  did  then 
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necessarily  pay  and  satisfy  to  J.  Chart  and  A.  Newman,  as  such  Place 
assignees,  the  said  sum  of  money  so  recovered,  to  wit,  the  said  delegal. 
sum  of  32/.  68.  (yd.,  and  the  said  costs,  amounting  together  to 
the  said  sum  of  89/. ;  and  thereby  also  the  plaintiffs  were  obliged 
to  pay,  and  did  then  pay  to  J.  Chart  and  A.  Newman,  as  such 
assignees,  other  monies,  to  wit,  the  amount  of  40/.  for  other  their 
costs  by  them  incurred  in  the  said  action ;  of  all  which  premises 
the  defendant  afterwards,  to  wit,  on  &c.,  had  notice;  yet  the 
defendant  did  not  nor  would,  although  often  requested  by 
plaintiffs  so  to  do,  pay  the  plaintiffs  or  either  of  them  the  said 
sums  of  89/.  and  40/.  or  either  of  them,  or  any  part  thereof,  and 
thereby  or  otherwise  indemnify  or  save  harmless  the  plaintiffs, 
according  to  the  defendant's  said  promise ;  and  by  reason  of  the 
premises  the  plaintiffs  were  damnified  to  the  amount  of  said  sums 
of  89/.  and  40/.  contrary  to  the  defendant's  promise. 

The  agreement  on  which  the  plaintiffs  declared  was  4is  follows : 
"  Mr.  John  Evans,  and  also  Messrs.  Place  and  Meabry,  as  the 
executors  of  the  will  of  the  late  Mr.  John  Miers  : 

"In  consideration  of  your  having  paid  to  me  the  sum  of 
32/.  6«.  6rf.,  in  respect  of  the  share  of  Mr.  Wm.  Miers,  or  of  his 
assignees,  in  the  produce  of  the  estate  called  *Black  Bank,  I  [  •^29  ] 
hereby  undertake  to  indemnify  and  save  you,  and  each  of  you, 
harmless  from  any  claim  that  may  be  made  against  you  in  con- 
sequence of  your  having  so  paid  me  the  said  sum  of  money, 
whether  by  the  said  Wm.  Miers,  or  any  person  claiming  through 
him.     December  26,  1834.— C.  Delegal." 

The  facts  stated  in  the  declaration  were  proved  at  the  trial. 
It  also  appeared  that  the  sale  of  Black  Bank  estate  was  effected 
l>y  John  Evans  as  attorney  for  the  plaintiffs,  and  that  the 
proceeds  of  the  sale  were  paid  over  by  him  to  the  plaintiffs  after 
the  execution  of  the  defendant's  agreement. 

After  the  plaintiffs  had  paid  the  defendant  the  32/.  6^.  6c/., 
the  assignees  of  Miers  sued  the  plaintiffs  for  that  sum,  and  joined 
another  demand  in  the  same  action.  The  defendant  Delegal  had 
notice  of  this  action  ;  counsel's  opinion  was  taken  upon  it,  with 
his  assent :  and  thereupon  the  action  was  defended.  A  verdict 
was  obtained  for  the  assignees,  and  the  costs  of  the  action, 
together  with  the  32/.  6«.  6r/.,  amounted  to  91/.  Ss.  6d. 
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Place  The  plaintififs  then  commenced  the  present  action  on  the  above 

Deleoal.     agreement,  and  having  obtained  a  verdict,  on  the  count  setting 
it  forth,  for  91/.  8«.  6rf., 

Talfonrd,  Serjt.  moved  to  set  the  verdict  aside,  on  the 
ground  that  Evans  and  the  plaintififs  had  a  joint  interest  in  the 
guaranty,  and  therefore  should  all  have  joined  in  the  suit: 
Graham  v.  Rohertsoii  (i),  Brand  v.  Boidcott  (2),  1  Wms.  Saund. 
154,  n.  1 ;  or  that  their  interest  was  joint  and  several,  and 
therefore  tlie  suit  should  have  been  carried  on  by  one  alone,  or 
by  all  three  of  the  persons  guaranteed.  He  also  moved  to  reduce 
the  damages,  on  the  ground  that,  as  the  assignees'  action  against 
[  Mso  ]  the  plaintififs  was  for  two  demands,  and  the  defendant's  *guaranty 
extended  to  only  one  of  them,  the  defendant  ought  to  pay  such 
portion  only  of  the  costs  of  that  action  as  applied  to  the  demand 
he  had  guaranteed. 

A  rule  nhi  having  been  granted, 

Channell  showed  cause : 

The  action  is  well  brought  in  the  name  of  the  two  plaintiffs ; 
for,  though  three  persons  are  named  in  the  guaranty,  the 
interest  is  in  two  parties  only :  the  one,  Evans ;  the  other,  the 
plaintififs  as  executors  ;  and  that  interest  is  several  in  the  two 
parties.  This  is  manifest  from  the  circumstances  under  which 
the  guaranty  was  given.  The  assignees  might  have  sued  Evans 
for  the  32/.  68.  6(/.,  part  of  the  proceeds  of  the  Black  Bank  estate, 
before  he  paid  it  over  to  the  plaintififs  ;  or  they  might  have  sued 
the  plaintififs  as  executors  after  it  came  to  their  hands ;  but  they 
never  could  have  included  all  the  three  in  the  same  action ;  and, 
as  it  was  doubtful  whom  they  would  sue,  the  guaranty  was  framed 
on  the  one  hand  to  save  Evans  harmless,  in  case  he  should  be 
sued ;  on  the  other,  to  save  the  plaintififs  as  executors,  in  case 
they  should  be  sued.  Each  of  those  two  parties,  therefore,  had 
a  several  interest;  and  the  case  resembles  that  of  Withers  v. 
Bircham  (3),  where,  by  deed,  reciting  the  grant  of  two  distinct 
annuities  to  A.  and  B.  during  the  life  of  the  grantors  and  the 

(1)  2  T.  R.  282.  (3)  27  B.  R.  350  (3  B.  &  C.  254). 

(2)  3  Bob.  &  P.  235. 
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survivor,  it  was  witnessed  that  C.  covenanted  with  A.  and  B.  and       place 

their  executors  to  pay  the  annuities  or  either  of  them  when  the     delboal. 

grantors  should  make  default  in  payment.     A.  died ;  it  was  held 

that  the  interest  in  the  annuities  being  several,  the  covenant  was 

also  several,  and  that  the  annuity  granted  to  A.  being  in  arrear, 

his  executor  might  maintain  an  action  against  G.     In  James  v. 

Emery  (i),  where  one  of  two  covenantees  had  no  interest,  but  was 

a  trustee  for  the  other,  it  was  held  that  as  such  trustee  he  ought 

to  *ioin  in  the  suit ;  here,  if  Evans  had  any  interest,  it  was  on       [  *43i  ] 

his  own  account,  and  not  as  trustee.     But  he  had  no  interest 

after  paying  the  money  over.     In  Graham  v.  Robertson,  those 

who  sued  had  not,  collectively,  an  interest  separate  from  those 

whom  they  omitted  to  join  in  the  action. 

As  to  the  reduction  of  damages  in  the  way  of  apportioning 
costs,  as  the  assignees'  action  was  resisted  at  the  instance  of 
the  defendant,  he  is  liable  for  the  event.  For  aught  that 
appears,  the  other  demand  might  have  been  yielded  to  if  he 
had  not  interfered. 

Taljburd  : 

It  may  be,  that  after  Evans  had  paid  over  the  money  received 
from  the  sale,  he  had  no  interest  in  this  guaranty  :  but  the  ques- 
tion is,  what  was  the  interest  of  the  parties  when  the  guaranty 
was  executed ;  and  as  they  were  then  all  liable  to  an  action  by 
the  assignees  of  William  Miers,  they  had,  at  that  time,  a  joint 
interest  in  being  indemnified ;  so  that  the  case  is  not  distinguish- 
able from  Graham  v.  Robertson.     There,  the  plaintiffs,  together 
with  others,  being  owners  of  one  ship,  and  the  defendant  of 
another,  a  prize  was  taken,  condemned,  and  shared  by  agree- 
ment between  them ;  afterwards  the  sentence  of  condemnation 
was  reversed,  and  restitution  awarded  with  costs,  which  were 
paid  solely  by  the  plaintiffs :  it  was  held  that  an  action  could 
not  be  brought  by  the  plaintiffs  alone  for  their  share  of  the 
restitution-money  and  costs,  because  it  was  either  a  partnership 
transaction,  when  the  other  parties  ought  to  be  joined, — or  not, 
when  separate  actions  should  be  brought  by  each  of  the  persons 
paying. 

(1)  19  E.  E.  603  (8  Taunt.  245). 
R.R. — ^VOL.  XLIV.  48 
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Place  Tindal,  Ch.  J. : 
Dblboal.  The  question  whether  the  three  persons  named  in  this 
guaranty  ought  to  have  joined  as  plaintiffs  in  the  action 
against  the  defendant,  depends  on  the  situation  in  which  each 
of  tliem  stood  with  respect  to  the  transaction  out  of  which  the 
[  *432  ]  guaranty  arose.  *And,  when  we  look  at  the  relation  between 
the  parties,  it  is  perfectly  clear  that  the  two  plaintiffs  had  an 
interest  separate  from  that  of  Evans. 

Evans  was  the  attorney  of  the  plaintiffs,  who  were  executors 
of  John  Miers:  by  their  directions  he  sold  an  estate  which 
had  belonged  to  the  testator;  a  share  of  the  proceeds  of  which 
sale,  32Z.  6«.  6rf.,  was  claimed  by  William  Miers.  Evans, 
therefore,  was  the  attorney,  and  the  plaintiffs  were  his  prin- 
cipals ;  but  it  might  be  uncertain  whom  the  assignees  of 
Miers  would  sue.  If  Evans  had  the  money  at  the  time  the 
demand  was  made,  the  assignees  might  have  sued  him  alone : 
if  the  plaintiffs  had  received  it  from  Evans,  the  assignees 
might  sue  them  without  Evans.  The  contract,  therefore,  was 
so  prepared  as  to  guarantee  either  Evans  or  the  plaintiffs, 
as  the  case  might  require.  They  are  the  two  parties  to  be 
indemnified,  and  they  have  no  joint  interest.  Looking,  there- 
fore, at  the  whole  transaction,  and  the  interest  of  each  of  the 
two  parties,  Evans  as  the  attorney,  and  the  plaintiffs  as  the 
principals,  no  action  could  have  been  brought  by  the  assignees 
to  charge  all  three;  and  the  plaintiffs,  having  a  separate 
interest,  have  properly  brought  this  action  without  joining 
Evans. 

Pabk,  J. : 

I  am  of  the  same  opinion.  In  Qraham  v.  Robertson  there 
was  a  joint  interest  in  all  the  owners  of  the  ship  to  obtain  the 
amount  of  restitution-money  paid  by  them  on  account  of  the 
defendants :  it  was  held,  therefore,  that  all  should  have  joined 
in  suing  for  it.  In  the  present  case,  the  guaranty  is  addressed 
to  John  Evans,  and  also  to  Place  and  Meabry  as  executors 
of  Miers ;  clearly  implying  that  Evans  is  one  party,  and  the 
executors  another.  I  think,  therefore,  the  action  is  properly 
brought. 
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BOSANQUET,  J.  :  PlACB 

Evans  was  not  jointly  interested  with  the  executors  of  Miers ;  his     Delboal. 
interest  was  of  one  description ;  *theirs  of  another  and  a  distinct       [  •433  ] 
description  :  I  think  they  have  properly  sued  without  Evans. 

COLTMAN,   J. : 

I  do  not  agree  in  the  argument  that  we  should  look  only  at 
what  the  interest  was  at  the  time  of  the  guaranty ;  we  must  also 
consider  who  is  entitled  to  recover  damages,  and  there  is  no 
ground  for  saying  that  Evans  has  sustained  any  damage. 

As  to  the  claim  for  deducting  a  portion  of  the  costs  in  the 

action  oE  Chart  against  the  plaintiffs,  if  the  defendant  objected 

to  the  resisting  that  action,  he  should  have  given  the  plaintiffs 

notice  to  pay  the  32/.  6«.  6d. 

Rule  discharged. 

PAWLE  V.  GUNN.  i838. 

(4  Bing.  N.  C.  445—449;  S.  C.  6  Scott,  286;  1  Am.  200;  7  L.  J.  (N.  S.)         ^^' 

C.  P.  206.)  [  445  ] 

Plaintiff  having,  at  defendant's  request,  entered  into  a  contract  for  the 
purchase  of  Spanish  bonds  to  be  delivered  at  a  future  day,  and  haying 
afterwards  paid  the  price :  Held,  that  defendant  could  not,  in  answer  to 
an  action  for  the  money  paid  to  his  use,  object  that  the  contract  was  not 
in  writing  as  required  by  the  Statute  of  Frauds,  s.  17  (1). 

Assumpsit  for  money  paid  to  the  use  of  the  defendant. 

Pleas :  first,  non  assumpsit ;  secondly,  that  the  money  was 
paid  voluntarily  by  the  plaintiff,  and  without  the  consent  of  the 
defendant,  in  pursuance  of  a  contract  entered  into  for  the 
purchase  of  Spanish  bonds,  of  which  the  vendor  was  not  in 
possession  at  the  time  of  the  contract,  and  which  contract  the 
plaintiff  was  not  authorised  to  complete. 

The  plaintiff  replied  that  the  contract  was  entered  into  in  the 
name  of  the  defendant,  and  with  his  authority,  and  traversed 
the  allegation  that  the  payment  had  been  made  voluntarily. 

At  the  trial  before  Tindal,  Ch.  J.  it  was  proved,  by  admissions 

of  the  defendant  and  otherwise,  that  the  contract  for  the  purchase 

of  these  bonds  at  a  future  day  had  been  entered  into  by  the 

plaintiff  with  one  Hitchcock,  under  orders  given  by  the  defendant ; 

(1)  See  now  the  Sale  of  Goods  Act,  1893,  s.  4,  and  definition  of  *'  Goods'' 
in  8.  62.— R.  C. 

48—2 
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Pawlb  that  the  price  had  been  paid  or  accounted  for  to  Hitchcsock  on 
GuHN.  the  day  fixed  for  the  delivery  of  the  bonds ;  and  that  the 
defendant  had  promised  to  repay  the  plaintiff  if  he  would 
withdraw  the  present  action.  On  some  points  the  evidence  was 
conflicting,  but  it  appeared  clearly  that  the  contract  had  not 
been  signed  by  the  party  to  be  charged,  or  his  agent.  A  verdict 
having  been  found  for  the  plaintiff, 

Citrrie  moved  to  set  it  aside,  on  the  ground,  that  assuming 

the  second  plea  not  to  have  been  established  in  proof,  the 

defendant  was  entitled  to  the  verdict  on  the  general  issue : 

[  44()  ]  This  was  a  contract  for  the  sale  of  goods  within  the  meaning 

of  the  17th  section  of  the  Statute  of  Frauds,  and  there  having 

been  no  delivery  of  the  goods,  or  part  payment  at  the  time  of 

the  contract,  the  bargain  could  not  be  proved  for  want  of  a  note 

in  writing.     If  so,  the  money  alleged  to  have  been  paid  to  the 

defendant's   use   was  paid   voluntarily  by  the  plaintiff,  and  a 

promise  on  the  part  of  the  defendant  to  repay  it  could  not  be 

implied.     The  plaintiff  should  have  declared  for  an  indemnity 

on   the   special   agreement  between   him  and   the   defendant : 

Spencer  y,  Pan-y  (l). 

That  foreign  bonds  are  goods  within  the  17th  section  of  the 
Statute  of  Frauds  appears  from  Pickering  v.  Appleby  (2)^  and 
Crall  V.  Dodaon  (3).  They  pass  by  delivery  like  other  chattels  ; 
trover  would  lie  for  them  ;  the  words  bona  et  catalla,  jointly  or 
separately,  denote  personal  property  of  every  kind  as  distin- 
guished from  real ;  and  under  a  writ  of  diem  clausit  extremum, 
debts  whether  by  specialty  or  simple  contract  are  seized  into 
the  King's  hands  as  chattels  of  the  deceased :  BuW^ck  v.  Dodds  (4). 

A  rule  nisi  having  been  granted,  [and  argued :] 
[  448  ]       TiNDAL,  Gh.  J.,  after  stating  the  pleadings  : 

On  the  issue  joined  on  the  second  plea  the  defendant  was 
bound  to  make  out  that  the  plaintiff  paid  this  money  voluntarily, 
and  without  the  consent  of  the  defendant.  There  was  not  a 
tittle  of  evidence  to  establish  that  such  was  the  fact;  on  the 
contrary,  it  was   proved   that  the  defendant  promised  to  pay 

(1)  3  Ad.  &  El.  331.  (3)  Select  Cases  in  Chancery,  41. 

(2)  1  Comyn,  353.  (4)  20  R  E.  420  (2  B.  &  Aid.  258). 
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the  amount  if  the  defendant  would  withdraw  his  action;  and        Pawle 

therefore  we  come  to  the  question  raised  on  the  general  issue.        gunn. 

I  agree,  that  in  order  to  maintain  an  action  for  money  paid 

to  the  defendant's  use,  the  plaintiff  must  prove  either  that  the 

money  was  paid  by  compulsion  of  law  for  the  benefit  of  the 

defendant,  or  at  his  express  request ;  and   in   order  to   show 

payment  by  compulsion  of  law,  he  must  show  such  a  contract 

as  the  law  will  enforce.    But  it  is  unnecessary  to  decide  whether 

or  not  the  contract  between  the  plaintiff  and  Hitchcock  was  of 

that  description,  because  this  money  was  paid  on  what  amounts 

of  necessity  to  a  request  on  the  part  of  the  defendant ;  and  when 

the  employer  has  assented,  as  here,  to  a  payment  by  his  agent, 

no  case    has  gone   the  length   of    saying    he   may  repudiate 

such  payment. 

If  a  person  were  to  request  another  to  pay  money  to  a  charity, 
— a  payment  which  could  not  be  enforced  by  *law,  could  it  be       [  ♦449  ] 
contended  that  an  action  would  not  lie  against  him  for  money 
paid?     I  am  clearly  of  opinion,  that  on  this  ground  the  rule 
must  be  discharged. 

Park,  J. : 

The  request  by  the  defendant  for  the  plaintiff  to  enter  into 
the  contract  having  been  proved,  and  the  defendant's  subsequent 
promise  to  repay  him  being  established,  this  is  clearly  a  case  in 
which  the  plaintiff  was  entitled  to  sue  the  defendant  for  money 
paid  to  his  use. 

BosANQUBT,  J.  concurred. 

COLTMAN,  J. : 

Spencer  v.  Parry  only  decided,  that  where  the  law  does 
not  compel  a  plaintiff  to  pay  money  for  a  defendant,  a 
promise  by  the  defendant  to  repay  him  will  not  be  implied ; 
but  it  never  decided,  that  after  an  express  authority  to  enter 
into  a  contract,  the  party  giving  the  authority  can  refuse  to 
reimburse  his  agent.  Here,  the  order  to  enter  into  the  contract 
and  the  subsequent  promise  to  pay  the  amount  having  been 
clearly  established  in  evidence,  the  rule  for  a  new  trial  must  be 

Discharged. 
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,^f «;  WOOF  V.  HOOPER 

J/ay  7. 
(4  Bing.  S,  C.  449—450 ;  S.  G.  6  Scott,  281  ;  1  Am.  199;  6  Dowl.  P.  C.  617.) 

Where  a  cause  is  referred  to  an  arbitrator,  to  certify  for  whom,  and 
for  what  amount,  if  any,  the  verdict  shall  be  entered,  he  is  not  confined 
to  a  general  verdict,  but  may  enter  it  on  the  several  issues,  according  to 
the  evidence  before  him. 

To  an  action  of  assumpsit,  the  defendant  pleaded  the  general 
issue,  payment,  and  a  set  off. 
[  '450  ]  By   an  order   of   Nisi  Prius  the  cause  was  referred  to  *an 

arbitrator,  who  was  to  certify  for  whom,  and  for  what  amount, 
if  any,  the  verdict  should  be  entered. 

No  evidence  was  offered  on  the  pleas  of  payment  or  set  off, 
but  the  plaintiff  having  failed  to  establish  the  claim  set  up  in 
the  declaration,  the  arbitrator  directed  a  general  verdict  to  be 
entered  for  the  defendant. 

Talfourd,  Serjt.,  obtained  a  rule  nisi  to  amend  the  certificate 
of  the  arbitrator,  by  directing  a  verdict  to  be  entered  for  the 
defendant  on  the  general  issue,  and  for  the  plaintiff  on  the  two 
other  issues. 

R.    F.  liicliards,  who   showed   cause,   contended   that   the 
Court  had  no  authority  to  do  this : 

The  order  of  Nisi  Prius  only  authorized  the  arbitrator  to  enter 
up  a  verdict  generally  for  the  plaintiff  or  defendant.  If  it  had 
been  intended  that  he  should  have  power  to  enter  the  verdict 
on  the  several  issues,  the  order  should  have  been  more  explicit. 

Talfourd : 

The  true  intention  of  the  order  is,  a  finding  on  each  of  the 
issues.  That  is  the  meaning  of  referring  the  cause.  If  it  were 
otherwise,  the  finding  on  the  whole  record  would  be  inconsistent, 
as  the  defendant  could  not  be  entitled  to  a  verdict  on  the 
general  issue,  which  denies  the  claim,  and  on  the  plea  of 
payment  which  admits  it. 

TiNDAL,  Ch.  J. : 

In  good  sense,  and  I  see  no  reason  why  not  in  law  also,  our 
decision  must  be  with  the  party  who  makes  this  application. 
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The  whole  cause  is  referred,  with  power  to  the  arbitrator  to        woop 

enter  a  verdict.     I  think  that  is  secundum  suhjectam  materi^m,       Hoopeb. 

and  that,  as  the  arbitrator  is  put  in  the  place  of  the  jury,  he 

may  find  the  verdict  in  the  same  way  as  the  jury  had  power 

to  find  it.  n  I      ,     , 

Rule  absolute. 


MANTZ  V.  GORING  (1).  im. 

(4  Bing.  N.  C.  451—453 ;  S.  C.  nom.  Young  v.  Mautz,  6  Scott,  277  ;  1  Am.  198.)  '!^^' 

In  an  action  for  breach  of  a  covenant  to  keep  a  house  in  repair,  though         C  *^^  ] 
the  defendant  may  show  generally  in  what  state  the  premises  were  at  the 
commencement  of  the  term,  and  whether  they  were  new  or  old,  it  is  not 
competent  to  him  to  show  it  in  matters  of  detail. 

This  was  an  action  for  breach  of  a  covenant  to  keep  certain 
premises  demised  to  the  defendant  in  1830,  in  tenantable  repair, 
reasonable  wear  and  tear  excepted. 

Plea.     Performance. 

The  premises  consisted  of  a  house,  cottage,  barn,  and  brick 
wall  surrounding  the  curtilage. 

The  witnesses  for  the  plaintiff  proved  that  the  buildings  were 
old,  and  that  it  would  cost  155Z.  to  put  them  in  tenantable  repair. 

The  defendant  proposed  to  ask  one  of  his  own  witnesses 
whether  some  of  the  defects  did  not  exist  previously  to  1830; 
and  in  particular,  whether  the  brick  wall  was  standing  at 
that  time. 

CoLTMAN,  J.,  who  presided  at  the  trial,  held  that  the  defendant 
might  show  generally  in  what  state  of  repair  the  premises  were 
at  the  commencement  of  the  term,  but  that  it  was  not  competent 
to  him  to  go  into  matters  of  detail;  and  the  evidence  was  rejected. 

A  verdict  having  been  found  for  the  plaintiff,  damages  552., 

Byles  obtained  a  rule  nisi  to  set  it  aside,  on  the  ground  that 
this  evidence  had  been  improperly  excluded. 

Bazett,  who  showed  cause,  relied  on  Stanley  v.  Towgood  (2), 
where  it  was  held  that  a  covenant  to  keep  and  leave  a  house  in 

(1)  See  the  same  principle  applied     foot  v.  Hart  (1890)  25  Q.  B.  Div.  42, 
in  Payne  v.  Hahie  (1847)  16  M.  &  W.       59  L.  J.  Q.  B.  389.— R.  C. 
541,  16  L.  J.  Ex.  130,  and  in  Proud-  (2)  43  E.  E.  569  (3  Bing.  N.  C.  4). 
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Mantz  repair,  was  satisfied  by  keeping  it  in  substantial  repair  according 
GoBiNo.  *o  the  nature  of  the  building ;  and  that,  with  a  view  to  det-ermine 
the  relative  sufficiency  of  the  repair,  the  jury  might  enquire 
whether  the  house  was  new  or  old ;  but  the  Chief  Justice  said, 
that  the  state  of  repair  at  the  time  of  the  demise,  is  not  to  be 
taken  into  consideration. 

[  452  ]  The  Court  then  called  on 

Bi/ksy  and  Hindmarsh  with  him,  to  support  the  rule  : 

They  referred  to  Gutteiidge  v.  Mungood  (i),  where  a  lessee 
having  covenanted  to  keep  old  premises  in  repair,  it  was  held, 
that  he  was  not  liable  for  such  dilapidations  as  resulted  from  the 
operation  of  time  and  the  elements;  and  Tindal,  Gh.  J.  said, 
**  Where  a  very  old  building  is  demised,  and  the  lessee  enters 
into  a  covenant  to  repair,  it  is  not  meant  that  the  old  building  is 
to  be  restored  in  a  renewed  form  at  the  end  of  the  term,  or  of 
greater  value  than  it  was  at  the  commencement  of  the  term. 
What  the  natural  operation  of  time  flowing  on  effects,  and  all 
that  the  elements  bring  about  in  diminishing  the  value,  con- 
stitute a  loss,  which,  so  far  as  it  results  from  time  and  nature, 
falls  upon  the  landlord." 

The  defendant  therefore,  had  a  right  to  show  what  defects  were 
owing  to  time  or  the  elements,  and  what  to  the  neglect  of  the 
tenant,  and  he  could  not  do  that  without  going  into  the  details 
of  the  state  of  repair  at  the  time  of  the  demise.  If  the  plaintiff's 
witness  had  been  examined  in  chief  as  to  the  general  state  of 
repair  at  that  time,  the  defendant  might  have  cross  examined 
him  as  to  the  details,  in  order  to  test  the  accuracy  of  his 
testimony ;  and  unless  he  could  examine  his  own  witness  in  like 
manner,  he  might  be  compelled  to  substitute  new  premises  for 
old  ones,  instead  of  being  confined  to  the  repairs  of  that  which 
had  decayed  during  the  tenancy. 

Tindal,  Ch.  J. : 

I  see  no  reason  for  disturbing  this  verdict.  The  objection  is, 
that  the  defendant  was  not  allowed  to  put  the  question,  **  Did 

(1)  1  Moo.  &  Rob.  334. 
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not  some  of  the  defects  complained  of,  exist  prior  to  1830?*'       Mantz 

But  the  learned  Judge  allowed  the  defendant  to  go  into  evi-       goring. 

dence  *of  the  general  state  of  repairs  at  that  time :   I  think       [  *453  ] 

that  was  sufficient,  and  that,  in  effect,  the  defendant  had  all 

that  he  asked  for.      The  covenant  is  to  keep  the  premises  in 

good  and  tenantable  repair,  reasonable  wear  and  tear  excepted. 

Every  one  knows  what  such  a  covenant  means,  and  the  tenant 

must  fulfil  it  according   to  the  nature   of  the   premises:    for 

it  is  established  by  Stanley  v.   Towgood  and  other  cases   that 

the  same  nicety  of  repair  is  not  exacted  for  an  old  building 

as  for  a  new  one.     It  is  clear,  however,  that  justice  has  been 

done  here  according  to  that  principle,  for  it  was  proved  that 

it  would   have  cost  155^.   to  put  these   premises  in  complete 

repair,  and  the  jury  threw  oflf  the  lOOi.,  probably  because  they 

were  old. 

The  rest  of  the  Court  concurring,  the  rule  was 

Discharged, 


DYKES  V.  BLAKE.  i838. 

May  10. 
(4  Bing.  N.  C.  46  J— 477;  S.  C.  6  Scott.  320;  1  Am.  209;  7  L.  J.  (N.  S.)  -— 

C.  P.  282.)  [  463  ] 

By  particulars  of  sale,  Lot  13  was  described  as  building  ground,  and 
the  adjoining  Lot  12  as  a  villa,  subject  to  liberty  for  the  purchaser  of 
Lot  1  to  come  on  the  premises  to  repair  drains,  &c.  as  reserved  in 
Lot  7.  The  reservation  in  Lot  7  referred  to  a  lease,  which  gave  the 
<x;cupier  of  that  and  several  adjoining  lots  w^mposing  a  row  of  houses, 
a  carriage  way  in  common,  in  front  of  the  lots,  and  a  footway  at 
the  back,  and  also  a  footway  over  Lot  13.  The  particulars  contained 
plans,  which  disclosed  the  carriage  way  in  front,  and  the  footway  at 
the  back  of  the  houses,  but  not  the  footway  over  Lot  13.  But  they 
stated  that  the  lease  of  Lot  7  might  be  seen  at  the  vendor's  office,  and 
would  be  produced  at  the  sale.  Plaintiff  having  purchased  Lots  12 
and  13  by  one  contract  in  ignorance  of  the  footway  over  Lot  13  :  Held, 
that  the  misdescription  was  such  as  to  entitle  him  to  rescind  the  contract 
as  to  both. 

This  action  was  brought  to  recover  the  sum  of  633i.  0«.  5d., 
being  the  amount  of  deposit  and  auction  duty  paid  by  the 
plaintiff  to  the  defendant,  who  was  an  auctioneer,  on  the  pur- 
chase of  two  lots,  Nos.  12  and  13,  forming  part  of  several  lots  of 
property  at  Camberwell,  put  up  for  sale  at  Garraway's  Coflfee 
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LB.B. 


Dtkss       House,  in  London,  *on  the  20th  of  May,  1886,  and  delineated  in 
BlLcb.      ^^c  particulars  of  sale,  as  on  the  following  plan : 

[  M64  ] 


[465] 


At  the  trial  before  Tindal,  Ch.  J.,  London  sittings  after  Hilary 
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Term,  1887,  a  verdict  was  found  for  the  plaintiff,  subject  to  the  Dykes 
opinion  of  this  Court,  who  were  to  draw  such  inferences  from  the  blIke. 
facts  stated  in  the  following  case,  as  a  jury  might  have  done. 

Previously  to  the  time  of  the  sale,  printed  particulars  with 
conditions  of  sale  had  been  issued  to  the  public.  The  particulars 
thus  issued  contained  the  following  description  of  the  said 
Lots  12  and  18:  ''Lot  12.  The  celebrated  Fountain  Cottage 
(describing  it)  let  to  I,  M.  Gerothwohl,  Esq.,  upon  an  agreement 
for  a  lease  for  nine  years,  from  Midsummer,  1888.  The  covenants 
in  the  agreement  will  be  read  at  the  time  of  sale.  The  purchaser 
of  this  lot  will  be  entitled  to  a  right  of  carriage  and  footway, 
13  feet  in  width,  over  Lot  18,  on  the  northern  boundary  thereof, 
as  shown  upon  the  plan  ;  bearing  and  paying  one  moiety  of  the 
expense  of  keeping  the  road  in  repair.  This  lot  is  supplied  with 
water  from  Lot  1,  without  any  rent  or  payment  for  the  same; 
and  the  purchaser  will  be  entitled  to  have  water  supplied  as 
heretofore  from  Lot  1  until  Midsummer,  1842,  but  not  after- 
wards ;  and  the  lot  is  sold  subject  to  liberty  for  the  purchaser  of 
Lot  1  to  come  upon  the  premises  at  all  reasonable  times  to  repair 
the  main  laid  from  the  reservoir  in  Lot  1  and  the  drain  and 
sewer  in  the  same  premises,  in  like  manner  as  reserved  in  Lot  7." 

"Lot  18.  A  first-rate  building  plot  of  freehold  ground,  land 
tax  redeemed,  called  the  Crescent  Field,  lying  between  Lots  10 
and  12,  enclosed  from  the  grove  by  an  ornamental  iron  fence,  to 
which  it  has  a  frontage  of  86  feet,  besides  another  frontage  of 
about  90  feet  to  the  Crescent  sweep,  as  shown  upon  the  plan. 
Unquestionably  as  fine  a  situation  for  building  as  any  in  Camber- 
well  :  together  with  the  stable-yard  and  planted  ground  in  the 
rear,  including  two  small  tenements.  The  entire  site  *of  this  [  •46(>  ] 
lot  comprehends  about  one  acre,  be  the  same  more  or  less.  This 
lot  will  include  the  ground  forming  part  of  the  Crescent  sweep 
comprised  within  the  boundary  of  Lot  18  by  the  line  running 
east  and  west  upon  the  plan,  subject  for  ever  hereafter  to  the 
same  rights  of  way  and  passage,  and  other  rights  and  easements 
over  the  same,  as  are  now  enjoyed  under  the  existing  leases  of 
the  Crescent  houses,  and  subject  to  a  similar  reservation  for  the 
purchaser  of  Lot  1  in  respect  of  the  main  from  the  reservoir  and 
the  drain  and  sewer,  as  is  made  out  of  Lot  12." 
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Dykes  The  reservation  in  the  description  of  Lot  7,  referred  to  in  the 

Blakk.  description  of  Lot  12,  was  in  the  following  words  :  *'  This  lot  is 
to  be  supplied  with  water  as  specified  in  the  description  of  Lot  1, 
and  will  include  that  portion  of  the  ground  next  the  grove,  which 
lies  in  front  of  this  lot  as  shown  in  the  plan  by  the  line  drawn 
from  east  to  west ;  and  also  that  portion  of  the  planted  ground 
on  the  east  side  of  the  gardens  of  the  Crescent  houses,  which 
lies  in  the  rear  of  this  lot,  as  also  shown  on  the  plan  by  the  line 
drawn  from  west  to  east,  with  the  benefit  for  ever  hereafter  of 
the  same  rights  of  way  and  passage,  and  other  rights  and  eSAse- 
ments  over  the  residue  of  the  said  ground  next  the  grove,  and 
the  said  planted  ground  in  the  rear,  as  are  now  enjoyed  under 
the  existing  leases  of  the  Crescent  houses,  and  on  the  same  terms 
and  conditions  ;  subject  nevertheless  to  corresponding  rights  and 
easements  in  favour  of  the  other  Crescent  houses;  and  to  liberty 
for  the  purchaser  of  Lot  1  to  come  upon  the  said  planted  ground 
at  all  reasonable  times  to  repair  the  main  laid  from  the  reservoir 
of  Lot  1  and  the  drain  running  through  the  same  ground,  as 
shown  upon  the  plan  expressly  referring  to  the  sewers,  drains, 
and  water  courses,  produced  at  this  sale,  making  good  any 
[  *i67  ]  damage  that  may  be  sustained  *thereby.  And  the  conveyance 
to  the  purchaser  is  to  ascertain  all  proper  reservations,  covenants, 
and  agreements,  for  the  above  purposes." 

The  particulars  of  Lot  7  described  the  two  houses  comprised 
in  that  lot,  as  let  on  lease  for  twenty-one  years  from  Midsummer, 
1826 ;  the  lease  to  be  seen  at  Mr.  Gregson's  offices,  and  to 
be  produced  at  the  sale.  The  particulars  of  Lot  8  stated  the 
reservation  as  in  Lot  7,  *'  and  as  shown  in  the  plan."  The 
particulars  of  Lots  9  and  10  referred  to  the  plans  in  the  same 
words. 

The  particulars  issued  contained  both  a  plan  of  the  lots,  and 
a  plan  of  the  drains  and  sewers  referred  to  throughout  the 
particulars. 

The  plaintiff  attended  and  bid  at  the  sale  :  Lot  12  was  knocked 
down  to  him  for  the  sum  of  1,3002.,  and  Lot  13  for  the  sum 
of  1,650/.,  making  together  the  sum  of  2,9502. ;  and  a  single 
contract  of  purchase  for  both  lots  was  signed  at  the  foot  of  one 
of  the  printed  particulars. 
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The  tenants  of  all  the  eight  houses  forming  what  are  called        Dykks 
the  Crescent  houses,  and  delineated  and  described  in  the  plan       blakb. 
annexed  as  Lots  10,  9,  8,  and  7,  had  a  right  of   way   across 
Lot  13  to  the  extent  mentioned  in  the  passage  printed  in  italics, 
in  the  following  clause,  which  was  inserted  in  the  leases  of 
all  those  houses  :  **  Also  full  and  free  liberty  of  ingress,  egress, 
and  regress,  to  and  for  the  person  or  persons  for  the  time  being, 
occupying  the  said  messuage,  or  tenement,  and  premises,  and 
his  and  their  servants,  workmen,  and  others  in  his  or  their 
company,  or  without,  and  to,  and  for  carriages  and  horses  to  him 
or  them  belonging,  or  by  him  or  them  retained  or  used,  at 
all  times  during  the  continuance  of  this  demise,  in,  through, 
over,  or  upon  the  road  made  and  leading  to,  and  being  in  front 
of  the  said  messuages  or  tenements,  from  the  gate  placed  next 
the  Grove  at  the  north-west  end  of  such  road  to  the  gate  *placed       [  •468  ] 
at  the  south-west  end  thereof :  and  also  full  and  free  liberty 
of  way  and  passage  to  and  for  such  person  or  persons  for  the 
time  being  occupying  the   said  messuage,  or  tenemeift,   and 
premises,   and   his  and   their   respective   families    (not    being 
servants),  and  friends,  in,  along,  and  over  the  walk  of  six  feet 
wide,  made  and  now  being  in  the  rear  and  lying  to  the  east 
of  the  ground  inclosed  by  wire  fences  as  the  garden  ground 
or  ground  to  be  occupied  with  such  several  houses ;  the  same 
walk  having  been  provided  and  set  out  as  a  promenade  or  walk 
for  the  use  of  the  inhabitants  of  all  the  said  houses,  and  their 
respective  families  (not  being  servants),  and  extending  from  the 
north-east  corner  of  the  wall  inclosing  the  garden  ground  of  the 
messuage  or  tenement  hereby  demised  or  intended  so  to  be,  to 
the  south-east  corner  of  the  fence  which  incloses  the  garden 
ground  in  the  rear  of  the  southernmost  of  the  said  eight  houses  : 
and  alsofuU  and  free  liberty  to  and  for  such  person  or  persons ^  for 
the  time  being^  occupying  the   said   messuage,  or  tenement,  and 
premises,  and  his  wife,  children,  and  friends,  in  their  or  one  of 
their  company,  to  pass  and  repass  on  the  path  commencing  at  the 
end  of  the  said  walk  and  leading  to  the  stable-yard  near  thereto ; 
and  also  full  and  free  liberty  to  and  far  the  servants  of  such  person 
or  persons  so  for  the  time  being  occupying  the  said  messuage,  or 
tenement,   and  premises,  to  pass  and  repass  front  the  grove  or 
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D7KE8        stable-yard,  with  gravel,  earth,  dung,  or  compost,    to    be  placed 
Blake.       or  used  in  the  said  garden,  in  hand  or  wheelbarrows,  but  not  other- 
wise, along  and  over  the  said  way  and  path  already  made  and 
leading  from  the   Grove  to  the  said  garden  ground  of  the  said 
messuage  or  tenement  intended  to  be  hereby  demised,'' 

The  leases  of  the  eight  houses  in  the  Crescent  were  for  the 
following  terms  :  No.  1  for  seventy  years  from  Midsummer,  1818, 
determinable  by  the  tenant  at  the  end  of  twenty-one  years ; 
[  •469  ]  Nob.  2,  3,  and  4  for  seventy-one  *year8  from  Michaelmas,  1817  ; 
Nos.  5  and  6  to  yearly  tenants  ;  No.  7  for  twenty-one  years  from 
Midsummer,  1826,  determinable  at  the  end  of  fourteen  years ; 
and  No.  8  for  twenty-one  years  from  Midsummer,  1835, 
determinable  by  the  tenant  at  the  end  of  3,  7,  or  14  years. 

The  houses  all  face  the  grove.  There  is  a  carriage  drive 
or  sweep  forming  with  the  garden  or  plantation  in  front  a  semi- 
ellipse,  and  this  drive  leads  from  the  Grove  to  the  eight  several 
houses. 

There  is  a  garden  at  the  back  of  each  of  the  eight  houses. 
At  the  eastern  extremity  of  these  gardens  there  is  a  gravel  walk 
running  from  south  to  north,  which  is  the  walk  of  six  feet  wide 
mentioned  in  the  leases.  This  gravel  walk,  together  with  the 
rest  of  the  ground  running  from  south  to  north  at  the  back 
of  the  gardens  and  extending  northward  to  the  field  forming 
part  of  Lot  13,  forms  the  promenade  mentioned  in  the  leases, 
and  is  common  to  all  the  eight  houses  forming  the  Crescent. 

The  right  of  way  upon  which  the  questions  in  this  case  arose, 
is  exercised  in  respect  of  each  of  the  eight  houses,  by  going  out 
of  the  gardens  at  the  back  of  the  houses  and  along  the  grave 
walk  or  promenade,  and  thence  along  the  way  or  path  described 
in  the  leases  as  already  made,  and  which  still  exists  across 
the  field  which  forms  part  of  Lot  13,  into  the  road  delineated  in 
the  plan  as  running  along  the  northern  side  of  Lot  13,  and 
so  along  that  road  either  to  the  stable  yard,  which  also  forms 
part  of  Lot  13,  or  to  the  Grove. 

The  said  way  or  path  runs  across  the  said  field  at  the  eastern 
end  of  that  field  nearly  parallel  to  the  boundary  of  the  said 
stable-yard,  which  is  at  the  eastern  end  of  the  said  lot.  There 
is  a  garden  gate  opening  from  the  promenade  into  the  pathway 
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at  the  letter  A  in  the  plan  ;  and  a  hand-gate  opening  from  the  Dykeb 
pathway  at  the  letter  B  in  the  plan,  into  the  said  road  on  the  blakb, 
northern  side  of  Lot  13. 

The  letters  A  and  B,  the  termini  of  the  path  in  question,  were       [  470  ] 
not  on  the  plans  annexed  to  the  particulars  issued  as  aforesaid  ; 
and  there  was  not  any  delineation  of  that  path  on  the  said  plans. 

The  portion  of  Lot  13,  over  which  the  pathway  extends,  was, 
at  the  time  of  the  sale,  a  grass-field. 

At  the  time  of  the  sale,  the  tenant  of  the  house,  which  was  the 
first  house  in  the  Crescent  next  to  Lot  13,  and  which  was  one  of 
the  houses  in  Lot  10,  was  also  in  the  occupation  of  Lot  13  as 
tenant  from  year  to  year  ;  and  the  nearest  access  from  the  garden 
at  the  back  of  his  house,  and  from  the  gardens  of  the  other 
Crescent  houses  to  the  field,  was  through  the  iron  gate  marked  A. 

The  9th  condition  of  sale  was,  '*  That  if  any  mistake  be  made 
in  the  description  of  the  premises,  or  any  other  error  whatever 
shall  appear  in  the  particulars  of  the  present  sale,  such  mistake 
or  error  shall  not  annul  the  sale,  but  a  compensation  or  equivalent 
shall  be  given  or  taken  as  the  case  may  require." 

Notice  was  given  by  the  plaintiff  before  the  action  was  brought, 
that  he  would  not  complete  the  contract,  on  the  ground  that  the 
same  was  void  on  account  of  the  said  right  of  way ;  and  a 
demand  was  made  upon  the  defendant  for  the  deposit  and 
auction  duty,  with  interest,  which  was  refused  by  the  defendant. 

The  case  was  argued  in  Hilary  Term  by 

Wilde,  Serjt.  for  the  plaintiff.     *     *     * 

Wightman,  for  the  defendant.     *     *     *     .  [  473  ] 

Wilde,  in  reply.     *     *     *  [  474  ] 

Cur.  adv.  vult. 
TiNDAii,  Ch.  J.  : 

The  question  is,  whether  the  plaintiff  is  at  liberty,  under  the 
circumstances  stated  in  the  special  case,  to  hold  the  contract  of 
purchase  into  which  he  entered  to  be  altogether  void,  and  to 
recover  back  the  money  paid  to  the  auctioneer  as  money  had  and 
received  to  his  use.  And  this  will  depend  on  the  determination 
of  two  questions :  first,  whether  the  description  of  the  premises 


768  1838.     C.  P.     4  BING.  N.  C.  474—475.  [b-r. 

Dykes  in  the  printed  particulars  and  plans  exhibited  at  the  time  of  the 
Blake.  Bale,  upon  the  faith  of  which  the  plaintiff  made  his  purchase, 
was  such  that  a  prudent  and  vigilant  man  would  enter  into  the 
contract  without  discovering  the  existence  of  the  right  of  way 
over  the  land  comprised  in  Lot  13 ;  and  secondly,  whether  such 
right  of  way  being  found  to  exist,  renders  the  purchase  altogether 
useless  for  the  purposes  for  which  it  was  made,  or  only  brings  it 
under  the  head  of  mis-description,  so  as  to  form  the  subject  of 
compensation  or  equivalent  under  the  ninth  condition  of  sale. 
And  upon  the  first  of  these  two  questions  we  are  of  opinion  that 
looking  at  the  printed  particulars  of  sale,  and  the  plans  which 
accompany  them,  and  which  are  referred  to  by  the  particulars, 
there  is  no  sufficient  disclosure  of  the  existence  of  the  right  of 
[  ♦475  ]  way  to  enable  a  bidder  at  *the  sale,  by  the  exertion  of  ordinary 
vigilance  and  sagacity,  to  discover  that  such  way  exists. 

Looking  at  the  description  of  Lot  13,  given  in  the  particulai'^ 
themselves,  it  states  that  the  lot  will  include  the  ground  forming 
part  of  the  Crescent  sweep  coloured  red  upon  the  plan,  "  subject 
for  ever  hereafter  to  the  same  rights  of  way  and  passage  over  the 
same,  as  are  now  enjoyed  under  the  existing  leases  of  the  Crescent 
houses."  Now,  in  the  first  place,  it  is  left  in  very  great  uncer- 
tainty whether  the  rights  of  way  and  passage  there  spoken  of, 
are  to  be  exercised  only  over  the  sweep  before  the  Crescent  houses, 
or  whether  they  are  meant  to  extend  over  other  and  more  distant 
parts  of  the  close.  Admitting,  however,  the  latter  to  be  the 
proper,  though  it  certainly  is  not  the  most  obvious  construction, 
a  reference  to  the  other  part  of  the  particulars,  so  far  from 
throwing  any  light  upon  the  existence  of  the  way  now  claimed, 
would  tend  to  mislead  the  bidder  at  the  auction.  He  would 
naturally  refer  for  information  to  the  description  of  the  Crescent 
houses  themselves,  for  the  use  of  which  the  way  is  reserved. 
But  the  description  of  Lot  7,  so  far  from  pointing  at  the  way  in 
question,  mentions  only  Jhe  reservation  of  a  right  of  way  and 
passage  over  a  different  part  of  the  premises,  viz.,  such  rights  of 
way  over  the  ground  "  next  the  Grove,  and  the  planted  ground 
in  the  rear,  as  are  now  enjoyed  under  the  existing  leases  of  the 
Crescent  houses; "  and  in  all  the  subsequent  lots,  8,  9,  and  10, 
the  particulars  expressly  state   that  these   lots  are   sold   with 
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similar  rights  and  privileges,  and  subject  to  similar  reservations        dykes 
as  Lot  7,  "  and  as  shown  in  the  respective  plans."      Now  upon       blake. 
referring  to  the  plan,  which  is  thus  appealed  to  in  the  particulars, 
there  is  no  trace  whatever  of  any  right  of  way  over  Lot  13,  for 
the  use  of  the  Crescent  houses,  except  the  carriage  sweep.    There 
is  indeed  a  way  over  the  close  for  the  use  of  Lot  12,  clearly 
*marked  upon  the  plan,  the  presence  of  which  would  add  strength       [  *476  ] 
to  the  conclusion  that  none  other  was  intended  to  be  reserved. 

The  only  question  therefore  is,  whether  the  exception  in  the 
description  of  Lot  13  of  the  rights  and  easements  now  enjoyed 
under  the  existing  leases  of  the  Crescent  houses,  coupled  with  the 
notice  in  the  description  of  Lot  7,  that  the  lease  and  agreement 
might  be  seen  at  the  attorney's  offices  and  would  be  produced  at 
the  sale,  imposed  an  obligation  on  the  bidder  to  refer  to  the  lease 
itself ;  and  we  think,  under  the  circumstances,  it  did  not.    What- 
ever might  have   been  the  case,  if  the  particulars  had  been 
confined  to  matter  of  description  only,  we  think  that  as  there  is 
a  direct  reference  and  appeal  to  the  plan,  and  the  plan,  whilst  it 
discloses  one  way,  altogether  omits  any  trace  of  the  way  now 
claimed,  the  bidder  at  the  auction  could  not  be  bound  in  the 
exercise  of  ordinary  prudence  and  vigilance  to  look  further ;  that 
the  inspection  of  the  plan  would  lull  all  suspicion  to  sleep,  and 
that  it  was  calculated,  not  simply  to  give  no  information,  but 
actually  to  mislead.     Particulars  and  plans  of  this  nature  should 
be  so  framed  as  to  convey  clear  information  to  the  ordinary  class 
of  persons  who  frequent  sales  by  auction ;  and  they  would  only 
become  a  snare  to  the  purchaser,  if  after  the  bidder  has  been 
misled  by  them,  the  seller  should  be  able  to  avail  himself  of 
expressions  which  none  but  lawyers  could  understand  or  attend 
to.      We  therefore  think  upon  the  great  head  of  enquiry,  the 
existence  of  this  right  of  way  was  not  sufficiently  disclosed  to 
make  it  clear  to  persons  of  ordinary  vigilance  and  caution,  and 
that  the  contract  is  not  binding  on  the  plaintiff. 

The  second  point  is,  does  the  mis-description  become  matter 
of  compensation  and  equivalent  only?     The  13th  lot  is  stated 
in  the  particulars  to  be  ''  a  first-rate  building  plot  of  freehold 
ground ;  "  it  is  then  described  as  having  *a  frontage  of  86  feet  to       [  •477  ] 
the  Grove,  and  90  feet  to  the  Crescent  sweep.     The  purchaser 
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DYKR8  therefore  might  fairly  conclude,  as  the  seller  intended  him  to 
Blakb.  conclude,  that  he  might  purchase  the  whole  lot  for  the  purpose 
of  building.  But  the  direction  of  the  way  claimed  would  render 
the  close  altogether  useless  for  the  very  purpose  for  which  it  was 
known  to  be  purchased.  And  although  it  has  been  argued  that 
the  objection  can  apply  at  most  to  Lot  13,  and  that  the  purchaser 
of  Lot  12  can  have  no  right  to  rescind  that  purchase  by  reason 
of  the  mi^-description  in  the  Lot  13,  we  answer,  that  in  this  case 
the  seller  has  been  contented  to  treat  the  two  purchases  as  one 
contract,  by  entering  into  one  agreement  for  the  sale  of  both  at 
once  at  the  aggregate  price ;  and  secondly,  that  the  purchaser  of 
Lot  12,  upon  the  facts  of  this  case,  may  be  reasonably  understood 
to  have  purchased  Lot  12  in  order  that  he  might,  by  unity  of 
seisin,  extinguish  the  right  of  way  over  Lot  13,  which  before 
belonged  to  Lot  12,  and  thereby  render  Lot  13  more  valuable  as 
building  ground;  an  object  and  purpose  which  is  entirely 
defeated  by  the  existence  of  the  right  of  way  above  mentioned. 

We  therefore  think  the  mis-description,  however  unintentional, 
has  been  such  as  to  j  .stify  the  plaintiff  in  saying,  that  the  lots 
which  the  seller  is  ready  to  convey  are  not  the  lots  which  he 
purchased,  and  consequently  that  he  may  recover  back  with 
interest,  the  sums  paid  to  the  auctioneer. 

Judgment  for  the  i)laintiff. 
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IN    THE    HOUSE    OF    LORDS. 


WILLIAM  MILLER,  Esquire,  and  JOHN  MALONE,        isss. 
Appellants;  and  the  Very  Rev.  EDMOND  DAL-      ^  "^-Ls" 
RYMPLE  HESKETH  KNOX,  Respondent  (1).  ^'^^^ 

(In  the  Cause  of  the  said  Very  Rev.  Edmond  Dalrymple 
Heskbth  Knox,  Plaintiff;  and  John  Gavan  and  Others, 
Defendants.) 

(4  Bing.  N.  C.  574-^32 ;  S.  C.  6  Soott,  1.) 

The  persons  named  in  a  writ  of  rebellion,  and  charged  with  the  execu- 
tion of  it,  have  a  right,  at  their  discretion,  to  require  the  assistance  of  any 
of  the  liege  subjects  of  the  Crown  to  assist  in  the  execution  of  the  writ : 

And  that,  upon  reasonable  apprehension  of  resistance,  no  resistance 
having  taken  place : 

And,  as  against  persons  appointed  and  acting  as  constables  in  Ireland, 
under  3  Geo.  IV.  c.  103  (2) : 

Notwithstanding  regulations  made  under  that  Act  prohibit  such  con- 
stables from  interfering  in  the  execution  of  any  writ,  decree,  or  civil 
order,  or  in  driving  for  rent,  tithes,  or  taxes,  unless  called  out  by  a 
magistrate,  or  the  high  or  sub-sheriff  in  person : 

And  a  stranger  to  the  proceedings  in  the  cause,  called  upon  to  assist 
in  the  execution  of  the  writ,  and  declining  to  do  so,  is  liable  to  an  attach- 
ment for  contempt :  Littledalb,  J.  and  Bosanquet,  J.,  dissentientibus 
as  to  the  attachment. 

This  was  an  appeal  against  an  order  of  his  Majesty's  Court  of 
Exchequer  in  Ireland,  made  on  Monday,  the  1st  of  February, 
1836,  whereby  the  said  Court  disallowed  the  cause  shown  by  the 
appellant  John  Malone,  and  made  the  conditional  order  of  the 
11th  of  January  then  last,  absolute,  and  ordered  that  an  attach- 
ment should  be  awarded  against  him  for  his  contempt,  stated  in 
the  affidavit  of  Robert  Dudley,  in  refusing  to  aid  and  assist  said 
Robert  Dudley,  one  of  the  commissioners  named  in  the  Commis- 
sion of  Rebellion,  in  the  above-named  cause ;  and  that  an 
attachment  should  also  be  awarded  against  the  appellant 
William  Miller  for  his  contempt,  stated  in  the  affidavit  of  said 
Robert  Dudley ;  the  attachments  thereby  awarded  not  to  issue, 
and  each  party  to  abide  his  own  costs  of  the  motion. 

(1)  Cited  by  Sir  P.  O'Bribn,  Ch.  J.  (Ireland)  Act,  1836  (6  &  7  Will.  IV. 
in  Att.-Gen.y.Kiamne  {1893)3212.11.  c.  13),  s.  1.  But  see  s.  15  of  this 
Ir.  220,  235.— B.  C.  Act.— B.  C. 

(2)  Repealed  by  the  Constabulary 
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Miller  From  the  aflSdavit  above  mentioned,  and  others,  it  appeared 

Knox.        that,  on  or  about  the  6th  of  March,  1835,  a  bill  was  filed  in  his 

[  675  ]  Majesty's  Com't  of  Exchequer  in  Ireland  by  the  above-named 
respondent,  as  rector  and  vicar  of  the  parish  of  Eglish,  in  the 
diocese  of  Killaloe  and  county  of  Tipperarv,  claiming  to  be 
entitled  to  composition  in  lieu  of  the  rectorial  and  vicarial 
tithes  of  the  said  parish,  against  the  above-named  defendants, 
as  occupiers  of  lands,  and  liable  to  the  payment  of  composition 
in  lieu  of  tithes,  in  respect  of  the  same  ;  and  the  said  bill  prayed 
that  an  account  might  be  taken,  under  the  decree  of  the  Court, 
of  all  sums  due  to  the  above-named  respondent,  as  such  rector 
and  vicar,  for  or  on  account  of  such  tithe  composition,  which 
accrued  due  on  the  Ist  of  November,  1834,  and  payable  out  of 
the  lands  within  the  said  parish  by  the  above-named  defendants, 
as  occupiers,  or  having  such  interest  therein  as  to  make  them 
liable  ;  and  that  they  might  be  respectively  decreed  to  pay  such 
sums  as  should  appear  on  the  taking  of  the  account  to  be  due, 
and  might  be  decreed  to  pay  the  costs. 

On  the  18th  of  April,  1835,  the  above  named  defendant  John 
Gavan,  and  several  other  defendants,  put  in  their  appearance 
by  attorney. 

The  appellant  William  Miller  was  at  the  times  above  men- 
tioned, and  is  now,  by  virtue  of  the  appointment  of  the  Lord- 
Lieutenant  of  Ireland,  the  general  superintendent  and  inspector, 
for  the  province  of  Munster,  of  the  chief  and  other  constables 
appointed  under  the  provisions  of  the  Act  of  Parliament  passed 
in  the  third  year  of  the  reign  of  his  late  Majesty  George  IV., 
intituled  **  An  Act  for  the  appointment  of  constables;  to  secure 
the  effectual  performance  of  the  duties  of  their  office ;  and  for 
the  appointment  of  magistrates  in  Ireland  in  certain  cases  ;  " 
and  he  was  directed  to  reside  in  the  province  of  Munster,  and  to 

[  ♦67f>  ]  take  under  his  superintendence  *the  police  appointed  under  the 
said  Act  in  the  counties  of  Cork,  Kerry,  Limerick,  Tipperary, 
and  Waterford.  The  appellant  John  Malone  was  and  is  a  chief 
constable,  by  virtue  of  a  like  appointment  under  the  provisions 
of  the  said  Act.  Various  rules,  orders,  and  regulations,  were 
made  and  approved  by  the  Lord-Lieutenant  of  Ireland,  for  the 
conduct  and    proceeding   of    the    chief    and    other  constables 
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appointed  under  the  said  Act,  and  were  promulgated  before  Miller 
and  in  the  year  1833,  and  the  conduct  of  the  said  chief  and  knox. 
other  constables  has  been  regulated  accordingly.  Among  these 
rules  is  the  following:  "  The  men  will  on  no  account  interfere 
in  the  execution  of  any  writ,  decree,  or  civil  order,  or  in  driving 
for  rent,  tithes,  or  taxes,  unless  called  out  by  a  magistrate  or 
the  high  or  sub-sheriff  in  person  ;  and  they  will  then  only  con- 
sider it  their  duty  to  protect  those  persons  in  the  execution  of 
their  office,  excepting  in  the  execution  of  any  process  directed  to 
them  for  levying  the  amount  of  any  recognisance  forfeited  to  his 
Majesty,  his  heirs  and  successors,  or  of  any  fines  imposed  on 
jurors,  witnesses,  parties,  or  persons  at  any  assizes,  or  com- 
mission of  oyer  and  terminer,  or  gaol  delivery,  or  session  of  the 
peace,  in  the  county  in  and  for  which  such  constables  shall 
be  appointed,  pursuant  to  the  Act  8  Geo.  IV.  c.  108,  s.  7. 
Constables  are  not  to  be  employed  in  revenue  duty  unless  when 
specially  ordered." 

Circulars  were  also  issued,  by  order  of  the  Lord-Lieutenant, 
for  the  guidance  of  the  police  establishment,  on  or  about  the 
26th  of  October,  14th  of  November,  and  7th  of  December,  1885, 
and  communicated  to  the  appellants  at  those  times. 

Before  and  on  the  28rd  of  December,  1885,  the  appellant  John 
Malone  was  stationed  at  Borrisokane,  in  the  county  of  Tipperary, 
and  had  under  his  superintendence  the  barony  of  Lower  Ormond, 
and  was  under  *the  command  of  the  appellant  William  Miller,  [  •577  ] 
who  was  stationed  at  Cork,  upwards  of  eighty  miles  distant.  On 
the  said  23rd  of  December,  Robert  Dudley,  of  Borrisokane, 
delivered  to  him  at  that  place  a  copy  of  a  writ  of  rebellion, 
purporting  to  be  issued  out  of  his  Majesty's  Court  of  Exchequer 
in  Ireland,  and  to  be  directed  to  Robert  Dudley  and  three  others, 
dated  the  4th  of  December,  in  the  fourth  year  of  the  reign  of  his 
Majesty,  and  returnable  on  Saturday  the  9th  of  January,  then 
next.  At  the  same  time  he  delivered  to  the  appellant  Malone  a 
notice  in  writing,  by  which  the  said  Robert  Dudley  required  him, 
pursuant  to  the  tenor  of  the  said  writ,  to  accompany  the  said  Robert 
Dudley,  and  be  aiding  and  assisting  in  the  execution  thereof ;  or,  in 
default  of  his  so  doing,  an  application  would  be  made  to  the  Court 
of  Exchequer  for  an  attachment  against  him  for  his  contempt. 
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Miller  Upon  delivering  the  said  copy  and  notice,  the  said  Robert 

Kkox.  Dudley  asked  the  said  Malone  to  accompany  him  with  the  police 
to  the  parish  of  Eglish,  to  assist  him  in  executing  the  said  writ : 
to  which  Malone  replied,  that  he  could  not  go  upon  the  said 
duty,  but  would  apply  to  the  inspector-general  for  instructions ; 
he  could  do  nothing  without  an  order  from  the  proper  authorities ; 
and,  observing  that  the  writ  named  only  King's  county,  informed 
Dudley  that  he  had  no  connexion  with  that  county.  On  the  3rd 
of  January,  1836,  Dudley  came  to  Malone,  and  acquainted  him 
that  he  had  taken  John  Gavan,  and  proposed  removing  him  to 
Dublin  on  the  following  day ;  and  he  required  Malone  to  give 
his  aid,  and  that  of  some  of  the  police  under  his  command, 
in  escorting  him  (Dudley)  and  the  prisoner  part  of  the  way  to 
Roscrea :  Malone  declined  to  do  this,  but  told  him  that  if  any 
person  should  attempt  to  molest  him  in  the  execution  of  the  said 
writ,  in  the  town  of  Borrisokane,  he  (Malone)  would  prevent  him 
[  *678  ]  from  being  *ill-treated  ;  but,  with  respect  to  the  said  Gavan,  it 
was  impossible  for  him  (Malone)  to  lend  him  any  assistance  in 
escorting  him  to  Boscrea  ;  and  assigned  for  a  reason  (as  the  fact 
was)  that  he  was  under  three  several  recognizances  to  appear  at 
the  Sessions  at  Nenagh,  and  prosecute,  at  the  said  Sessions,  five 
persons  for  riots  and  assaults ;  and  also,  that  he  had  no  oppor- 
tunity of  consulting  with  the  inspector-general  as  to  giving 
an  escort. 

In  refusing  his  aid  in  the  manner  above  stated,  the  appellant 
Malone  acted  in  conformity  to  a  communication  received  by  him 
from  the  appellant  Miller,  to  whom  he  had  transmitted  the  said 
copy  of  the  writ  and  notice,  and  which  communication  the 
appellant  Miller  made  to  him  in  pursuance  of  instructions  from 
the  Irish  Government,  to  the  effect  that  the  chief  constable 
might  decline  compliance  with  the  said  notice. 

On  the  13th  of  January,  1836,  both  appellants  were  served 
with  an  order  of  the  said  Court  of  Exchequer,  purporting  to  be 
dated  the  11th  of  that  month,  and  to  be  made  at  the  instance  of 
the  said  respondent,  upon  the  affidavit  of  the  said  Robert  Dudley, 
for  an  attachment  against  the  said  Malone  for  his  contempt,  in 
refusing  to  aid  the  said  Robert  Dudley,  unless  cause  should  be 
shown  to  the  contrary ;  and  that  the  appellant  William  Miller 
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should  answer  the  matters  of  the  said  affidavit.     The  appellants       Miller 
accordingly  filed  affidavits,  disclosing  the  matters  above  stated,        Knox. 
and  showed  cause  against  the  said  order  on  the  29th  and  80th 
days  of  January,  1886 ;   and   the   said   Court,   on   the   1st  of 
February,  were  pleased   to  make   the  order  of  that   date   as 
above  stated. 

Upon  an  appeal  from  this  order  to  the  House  of  Lords,  the 
case  was  argued  by  the  Attorney  and  Solicitor-General  for  the 
appellants,  and  by  Jackson,  Serjt.  and  Pemberton  for  the 
respondent ;  and  the  opinion  of  the  Judges  was  requested  on 
the  following  five  questions : 

1.  Have  the  persons  named  in  the  writ,  and  charged  with  the        [  579  ] 
execution  of  it,  a  right,  at  their  discretion,  to  require  the  assist- 
ance of  any  of   the   liege  subjects   of   the   Grown  to  aid   and 

assist  in  the  execution  of  the  writ  ? 

2.  Have  such  persons  such  a  right  upon  reasonable  appre- 
hension of  resistance  to  the  execution  of  the  writ,  no  actual 
resistance  having  taken  place  ? 

8.  Have  such  persons  such  a  right  as  against  persons  appointed 
and  acting  as  constables,  in  Ireland,  under  the  Act  8  Geo.  IV. 
c.  108? 

4.  Have  such  persons  such  a  right  as  against  persons  so 
appointed  and  acting  under  8  Geo.  IV.  c.  108,  there  having 
been  a  regulation  made  in  the  manner  pointed  out  by  that  Act 
in  the  words  following  ?  The  men  will  on  no  account  interfere 
in  the  execution  of  any  writ,  decree,  or  civil  order,  or  in  driving 
for  rent,  tithe,  or  taxes,  unless  called  out  by  a  magistrate  or  the 
high  or  sub- sheriff  in  person,  and  they  will  then  only  consider 
it  their  duty  to  protect  those  persons  in  the  execution  of  their 
office  ;  excepting  in  the  execution  of  any  process  directed  to  them 
for  levying  the  amount  of  any  recognizance  forfeited  to  his 
Majesty,  his  heirs  and  successors,  or  of  any  fines  imposed  on 
any  jurors,  witnesses,  parties,  or  persons  at  any  assizes  or  com- 
mission of  oyer  and  terminer,  or  gaol  delivery,  or  session  of  the 
peace,  in  the  county  in  and  for  which  such  constable  shall  be 
appointed  pursuant  to  the  Act  8  Geo.  IV,  c.  108,  s.  7  : — constables 
are  not  to  be  employed  in  revenue  duty  unless  when  specially 
ordered. 


776  1888.     H.  L.     4  BING.  N.  C.  679—580.  ib-r. 

Miller  5.  Suppose  a  stranger  to  the  proceedings  in  the  cause,  but 

Knox.  liable  to  be  called  upon  to  assist  in  the  execution  of  a  writ 
of  rebellion,  regularly  called  upon  to  render  such  assistance, 
and  declining  so  to  do,  can  the  Court,  out  of  which  such  writ 
issued,  commit  such  person  as  guilty  of  a  contempt  of  such 
Court? 
[  o«o  J  Upon  the  last  question  there  was  a  difference  of  opinion,  as 

appears  in  the  sequel ;    but   on  the  four  first,  the  unanimous 
opinion  of  the  Judges  was  now  delivered  by 

TiNDAL,  Ch.  J.  : 

In  answer  to  the  first  question  proposed  by  your  Lordships  to 
her  Majesty's  Judges,  we  are  all  of  opinion,  that  the  persons 
named  as  commissioners  in  the  writ  of  rebellion,  and  charged 
with  the  execution  thereof,  have  not  the  right,  arbitrarily,  and 
under  every  state  of  circumstances,  to  require  the  assistance  of 
the  liege  subjects  of  the  Crown ;  but  we  are,  at  the  same  time 
also  of  opinion,  that  when  circumstances  render  assistance 
necessary  for  the  due  execution  of  their  commission,  they  have 
the  right,  by  law,  to  require  assistance  from  the  liege  subjects 
of  the  Crown,  to  such  an  extent  as  is  necessary  to  insure  the 
execution  of  the  writ ;  due  regard  being  had  in  each  case  to  the 
condition  of  life,  description,  and  ability,  of  the  persons  called  upon 
to  render  assistance,  the  numbers  required  to  assist,  and  the  extent 
of  the  service  required  from  them.  And  we  think  this  follows  as 
a  necessary  consequence,  from  the  consideration  of  the  process 
itself,  and  from  the  close  and  direct  analogy  which  subsists 
between  the  duty  of  sheriffs  in  the  execution  of  process  directed 
to  them  by  the  superior  Courts  of  Westminster  Hall,  and  that 
of  the  oflScers  named  in  the  writ  of  rebellion. 

The  commission  of  rebellion  is  a  process  directed  to  commis- 
sioners, nominated  indeed  by  the  plaintiff  in  the  suit,  but 
appointed  by  the  Court,  under  the  authority  of  the  broad  seal 
of  the  Court:  so  that  whoever  they  may  be  by  name,  or  of 
whatever  description  or  situation  in  life,  they  are,  in  the  eye 
of  the  law,  the  commissioners  of  the  Court  itself.  And  that 
they  are  so  considered,  appears  from  the  reason  which  is 
assigned  by  Chief  Baron  Gilbert,  for  directing  this  process  to 
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commissioners  under  the  broad  seal,  and  not  to  the    sheriff;       Miller 
*viz.  '*  because  the  sheriff  cannot  be  sui)posed  to  execute  all        knox. 
such  process  in  person,  and  it  may  be  inconvenient  to  trust  so       [  *."»8i  ] 
great  a  power  with  the   deputies   of  the  sheriff's  nomination; 
and  therefore  the  Court  appoints  its  own  commissioners,  who  are 
intrusted  to  do  everything  very  carefully,  and  are  answerable  to 
the  Court  for  their  miscarriages  "  (i). 

The  commission,  therefore,  confers  upon  the  persons  named 
in  it,  authorities  and  powers  as  large  in  degree,  and,  with  respect 
to  their  local  extent,  larger  than  those  with  which  sheriffs  are 
invested  under  ordinary  writs  of  execution.  In  the  first  place, 
the  commissioners  are  commanded  by  the  writ,  "  to  omit  not  by 
reason  of  any  liberty,  but  to  enter  the  same,  and  the  said  persons, 
wherever  they  shall  be  found  within  the  kingdom  of  Ireland, 
as  rebels  and  contemners  of  the  laws  to  attach,  or  cause  them  to 
be  attached,  so  that  they  may  have  their  bodies  before  the 
Cliancellor,  &c.,  on  a  certain  day."  Whether,  therefore,  it  be 
in  the  nature  of  griminal  process,  as  it  seems  to  be, — for  it 
is  laid  down  as  undoubted  law,  that  the  commissioners  may 
break  open  the  doors  of  a  house  in  order  to  apprehend  the  party, 
and  the  writ  may  be  executed  on  a  Sunday,  which  it  is  allowed 
the  sheriff  cannot  do  under  an  ordinary  capias  ad  satisfacien- 
dnm  (2), — or  whether  it  be  civil  process  only,  it  confers  upon 
the  commissioners  authority  and  power,  at  the  very  least  as 
large  as  sheriffs  derive  from  writs  of  the  superior  Courts.  But 
the  authority  of  the  commissioners  is  not  limited,  as  is  the 
authority  of  the  sheriff  in  an  ordinary  writ  of  execution,  to 
the  boundary  of  one  particular  county  :  it  extends  over  all  the 
counties  of  the  kingdom.  In  whatever  part  of  the  kingdom  the 
party  who  has  been  proclaimed  a  rebel  can  be  found,  *the  com-  [  ♦582  ] 
missioners  are  commanded,  and  have  authority,  to  apprehend 
him,  and  to  bring  him  into  Court  on  the  day  appointed. 

It  is  further  to  be  observed,  that  the  commission  contains 
within  it  the  clause  of  assistance,  which  is  not  to  be  found  in 
a  writ  of  execution;  viz.  **  We  also  command  all  other  our 
oilicers  ministerial,  and   other  liege  subjects  whatsoever,  that 

(1)  Gilbert.  For.  Eoman.  cup.  5.  353;    Cromjit.    Auth.    doe    Coiu'tes, 

(2)  cJee  Ualton,  Office  of  Sheriffs,      fo.  -17. 
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Miller  in  the  execution  of  the  premises  they  be  aiding  and  assisting 
Knox.  »^8  it  behoveth  them,  on  the  peril  incumbent."  The  sheriff, 
indeed,  has  no  occasion  for  such  a  mandate  in  every  writ, 
inasmuch  as  he  receives  a  patent  of  assistance  under  the 
Great  Seal,  with  his  patent  of  office,  directed  to  "all  arch- 
bishops, bishops,  dukes,  earls,  barons,  knights,  freemen,  and 
all  others  of  the  county;  who  are  thereby  required  to  be 
present,  aiding  and  assisting  him  in  all  that  pertains  to  his 
office."  See  the  form  in  Dalton's  Office  of  Sheriff,  cap.  1.  And 
indeed  the  sheriff  would  seem  to  have  this  power  at  common 
law :  2nd  Inst.  194.  But  the  reason  for  the  insertion  of  such  a 
mandate  in  the  commission  of  rebellion  is,  that  the  commis- 
sioners are  not  known  as  regular  officers  of  the  law,  and  may 
therefore  require  such  an  authority  to  place  them  upon  the  same 
footing  with  sheriffs — the  ordinary  officers  of  the  Courts.  The 
commissioners  are  therefore,  by  the  insertion  of  this  mandate 
of  assistance,  placed  at  least  upon  an  equal  footing  with  the 
sheriff,  and  may  be  considered  as  having  thg  same  power  under 
the  writ  as  if  it  had  been  directed  to  the  sheriff,  to  whom, 
according  to  the  authority  of  Lord  Chief  Baron  Comyns,  the 
writ  may  be  directed  by  the  Court,  instead  of  the  commissioners 
named  by  the  party :  Comyns*  Digest,  Chancery,  D.  5. 

Taking,  therefore,  the  commissioners,  when  acting  in  execu- 
tion of  this  process,  to  be,  in  effect,  sheriffs  in  each  and  everj^ 
[  ♦688  ]  county  of  the  kingdom,  the  question  *becomes  this,  what 
authority  has  the  sheriff  as  to  the  posse  comitof/i^  in  the  execution 
of  a  writ?  for  by  a  direct  analogy  the  commissioners  must 
possess  at  least  the  same.  Now,  according  to  the  authority  of 
the  books,  he  is  armed  with  the  power  of  the  county,  because 
**  Quando  aliquid  mandatur,  m  ndatur  et  omne  per  quod  per- 
venitur  ad  illud,"  as  was  observed  by  the  Court  in  Foljambe's 
case  (1).  And  Dalton  lays  it  down  more  at  large,  that  "the 
sheriff,  or  his  under-sheriff,  or  baihff,  &c.,  may  (nay  ought,  if 
need  be)  to  take  the  power  of  the  county  (scilicet,  what  number 
of  persons  they  shall  think  good,)  to  aid  him  or  them  to  execute 
in  every  behalf  the  King's  process  or  writ ;  be  it  by  a  writ  of 
execution,  replevin,  capias ,  &c.,  or  any  other  writ,  it  being  the 
(1)  5  Co.  Bep.  115  b. 
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King's  commandment.  And  such  as  shall  not  assist  the  sheriff,  Miller 
&c.  therein,  being  required,  shall  pay  a  fine  to  the  King":  knox. 
Dalton's  Sheriff,  354.  And  further,  by  the  same  authority, 
p.  355,  it  appears  ''  that  when  the  sheriff  may  take  the  posse 
comitatus  he  may  make  proclamation  commanding  all  persons 
(meet)  to  come  and  go  with  him  and  to  aid  him ;  '*  and  again, 
''  in  such  cases  they  are  not  appointed  in  any  number,  but  it  is 
referred  to  the  discretion  of  the  sheriffs,  &c.  what  number  they 
will  have  to  attend  upon  them,  and  how,  and  in  what  manner 
they  shall  be  armed,  weaponed,  or  otherwise  furnished.'* 

One  of  the  earliest  authorities  on  this  subject  is  in  the  Year 
Book,  3  Hen.  YII.  1,  where  it  was  held  that  an  indictment  would 
not  lie  against  a  bailiff  for  taking  300  men  in  arms  to  execute 
a  replevin,  nor  against  those  who  accompanied  him  ;  **  for  every 
one  is  bound  to  assist  the  sheriff,  and  to  maintain  him  in  his 
office  in  the  execution  of  writs ;  (for  it  is  the  commandment  of 
the  King) ;  and  the  bailiff  has  the  same  authority  as  his  master  ; 
and  every  one  is  bound  to  aid  them  in  their  *  business ;  and  that,  [  ♦684  ] 
by  the  common  law  and  common  reason,  notwithstanding  the 
Statute  of  West.  1  and  West.  2 ;  and  also  every  man  is  sworn  to 
be  aiding  the  sheriff  in  his  business ;  and  if  they  do  not  do  it  at 
the  request  of  the  sheriff,  they  shall  make  fine :  as  if  he  require 
them  to  take  felons,  and  they  refuse,  so  shall  they  in  that  case." 
And  when  it  was  argued  by  the  King's  Serjeants  that  the  sheriff 
had  no  right  to  take  so  many  men  with  him,  but  a  reasonable 
company,  it  w-as  answered  (which  must  mean  by  the  Court) 
''  that  he  might  be  in  great  peril  and  jeopardy  of  his  life,  and  for 
this  reason  he  shall  take  with  him  as  many  as  he  pleases  at  his 
own  discretion."  And  when  it  was  argued  that  the  Statute  of 
West.  2,  c.  39,  says  that,  ''post  querimaniam  factam,  he  shall 
take  the  power  of  the  county  and  not  before,"  it  was  holden  that 
he  may  by  the  common  law. 

This  ancient  case  forms  the  principal  groundwork  upon  which 
the  law  on  this  subject  has  been  laid  down  by  text  writers  and 
others,  though  with  some  difference  of  language  :  see  2  Inst. 
693;  3  Inst.  16;  Dalton's  Office  of  Sheriff*,  c.  95;  Bro.  Abr. 
Fine  pur  Contempts,  37,  Trespass,  266  ;  Vin.  Abr.  Sheriff ;  and 
Comyns'  Digest,  tit.  Viscount.     Upon  the  ground,  therefore,  that 
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Miller  under  these  authorities  the  sheriff  is  armed  with  such  power 
Knox.  in  the  execution  of  writs  directed  to  him,  we  think  the  com- 
missioners have  the  power  to  call  on  such  persons  as  are  of 
proper  age,  and  able  and  fit  to  travel,  to  assist  them  in  the 
execution  of  the  commission  within  the  county  in  which  they 
may  be,  exercising  a  sound  discretion,  whether,  upon  the  par- 
ticular occasion,  such  aid  is  necessary,  and  what  numbers  the 
particular  occasion  may  require ;  and  that  all  persons  answeiiug 
such  description,  having  a  reasonable  and  timely  summons  and 
notice  for  that  purpose  from  such  public  oflScers,  are  bound  to 
attend  to  it,  and  punishable  for  a  wilful  disobedience  thereof. 
[  585  ]  In  answer  to  the  second  question  proposed  to  us,  we  are  all  of 

opinion  that  the  commissioners  have  a  right  to  the  assistance  of 
the  liege  subjects  in  tlie  execution  of  the  commission,  upon  a 
reasonable  apprehension  of  resistance,  although  no  actual  resist- 
ance has  taken  place ;  or  in  other  words,  that  it  is  not  essential 
to  the  exercise  of  this  power,  that  a  breach  of  the  peace  should 
have  been  actually  committed,  or  an  attempt  to  execute  the 
process  be  first  made  by  the  officers,  and  resistance  ensue,  before 
they  are  entitled  to  call  for  assistance.  There  might,  indeed, 
have  been  some  ground  for  such  contention,  if  the  sheriff's 
authority  to  call  for  aid  had  depended  upon  the  Statutes  of 
West.  1  and  2 ;  but  as  it  has  been  expressly  ruled  that  such 
statute  is  in  affirmance  of  the  common  law,  it  is  alike  consonant 
to  law  and  reason  that  previous  resistance  should  not  be  con- 
sidered necessary  as  a  foundation  for  the  exercise  of  the  power. 
And,  therefore,  if  there  be  a  show  of  intended  resistance ;  if  it 
be  clear,  from  the  surrounding  circumstances,  to  a  reasonable 
man,  that  force  and  numbers  will  be  used  to  oppose  the  execu- 
tion of  the  process,  either  by  rescuing  or  protecting  the 
defendant;  and  that  such  assistance  is  absolutely  necessary  to 
put  down  such  intended  resistance,  we  conceive  this  is,  fi'um 
the  nature  of  the  thing,  such  resistance  as  is  pointeil  at  and 
mtended  by  the  text  writers  above  referred  to.  To  hold  other- 
wise, would  be  to  expose  the  life  of  the  officers  to  imminent 
peril;  and  the  object  of  the  writ  might  be  defeated  by  the 
removal  of  the  defendant.  And  indeed,  in  many  of  the 
instances  put  by  Dalton,  in  his  ninety-fifth  chapter,  in  which 
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the   sheriff  is  stated   to  have   authority  to  call  out  the  jmgse       Millkr 
rotnitattis,  actual  resistance  cannot,  from  the  nature  of  the  case,        knox. 
be  supposed  to  have  taken  place  previously  to  his  calling  for  aid  ; 
but  the  object  of  such  summoning  of  assistance  is  manifestly  to 
prevent  resistance  by  showing  that  it  would  be  hopeless. 

In  answer  to  the  question,  thirdly,  above  proposed  to  us,  we        [  586  ] 
are  all  of  opinion  that  the  commissioners  appointed  by  the  writ 
have  the  right  to  require  the  assistance  of  persons  appointed, 
and  acting  as  constables  in  Ireland,  under  the  statute  3  Geo.  IV. 
c.  103. 

The  persons  so  appointed  cannot  be  less  liable,  by  reason  of 
such  their  appointment,  than  other  liege  subjects ;  and,  besides 
this  view  of  the  question,  they  may  perhaps  be  considered  as 
falling  within  the  description  contained  in  the  writ  of  ministerial 
officers  of  the  King ;  in  which  point  of  view  they  would  be  the 
first  class  of  persons  to  whom  application  should  be  made. 
And,  indeed,  looking  to  their  usual  employment,  and  their 
freedom  from  the  ordinary  occupations  of  life,  they  are,  of  all 
others,  the  very  persons  to  whom  the  commissioners  might  most 
reasonably  apply  in  the  first  instance  for  assistance. 

In  answer  to  the  fourth  question  proposed  by  your  Lordships, 
we  agree  in  thinking  that  the  commissioners  have  the  right  to 
require  the  assistance  of  persons  appointed  as  constables  under 
3  Geo.  IV.  c.  103,  notwithstanding  the  regulation  particularly  set 
forth  in  the  said  question  has  been  made  in  the  manner  pointed 
out  by  that  statute. 

Because  we  think  it  was  neither  the  effect  nor  the  intention  of 
that  statute  to  enable  any  order  to  be  made  which  should 
diminish  or  abridge  the  common  law  duties  of  a  constable,  or 
take  away  any  responsibility  where  it  has  attached  by  the 
common  law.  There  is  nothing  in  the  Act  which  points  to  such 
an  alteration  in  the  liability  of  a  constable :  it  was  an  Act  passed, 
as  appears  by  the  preamble,  to  establish  a  new  and  more  effective 
system  for  the  appointment  and  regulation  of  constables  through- 
out Ireland.  The  twelfth  section  authorises  the  inspectors 
appointed  under  it,  with  the  consent  and  approbation  of  the 
Lord-Lieutenant,  to  frame  rules,  orders,  and  regulations,  **  for 
the  conduct  *and  proceedings  of  the  constables,"  from  time  to        [♦587] 
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MiLLEB  time.  To  direct  the  constables  in  the  due  and  orderly  perform- 
Knox.  ance  of  their  duty  ;  to  point  out  to  them  the  manner  in  which  it 
would  be  best  performed  ;  not  to  alter  the  limits  and  extent  of 
their  duty,  was  the  intention  of  the  Legislature.  And  the  direc- 
tion given  in  sect.  6,  which  applies,  if  any  does,  to  this  case, 
does  not  in  any  manner  militate  against  this  construction ;  for 
it  says  no  more  than  the  law  would  have  itself  said,  in  directing 
them  not  voluntarily  to  mix  themselves  up  with  the  execution  of 
civil  process.  But  if  the  duty  of  aiding  the  sheri£f  in  the  p<»8se 
comitatus,  or  the  duty  of  aiding  the  commissioners  in  the  execu- 
tion of  a  writ  of  rebellion,  is  cast  upon  them  as  liege  subjects 
not  less  than  as  constables,  there  is  nothing  in  that  order  which 
can  have  the  effect  of  absolving  them,  nor  is  any  authority  given 
by  the  statute  to  absolve  them  from  the  performance  of  such 
their  common  law  duty. 

Williams,  J. : 

My  Lords,  the  fifth  question  proposed  by  your  Lordships,  to 
which  alone  it  is  necessary  that  I  should  address  myself,  is, 
*'  whether,  supposing  a  stranger  to  the  proceedings  in  the  cause, 
but  liable  to  be  called  upon  to  assist  in  the  execution  of  a  writ  of 
rebellion,  be  regularly  called  upon  to  render  such  assistance,  and 
decline  to  do  so,  the  Court  out  of  which  such  writ  issued,  can 
commit  such  person  as  guilty  of  a  contempt  of  such  Court ; " 
or,  in  other  words,  whether  a  writ  of  attachment  may  issue  against 
such  person :  and  I  understand  the  question  to  be  confined  to 
the  authority  and  competence  of  the  Court,  and  to  that  only. 

Now  that  the  superior  Courts  of  Eecord,  esj^ecially,  have  been 

in  the  habit  of  issuing  such  process,  is  past  a  doubt.     **  The 

issuing  of  attachments  by  the  supreme  Courts  of  Westminster 

Hall  for  contempts  out  of  Court,"  (as  is  observed  by  Lord  Chief 

Justice  WiLMOT  in  his  prepared,  but  not  delivered   judgment, 

[♦688]       in  the   case  of  Rex  *v.  Almon  (i),)   "stands   upon   the   same 

immemorial  usage  as  supports  the  whole  fabric  of  the  common 

law.     It  is  as  much  the  lex  terrte,  and  within  the  exception  of 

Magna   Charta,   as    the   issuing    of    any  other    legal    process 

whatsoever." 

(1)  Wilmot*8  Opinions,  251. 


VOL.  XLiv.l     1838.     H.  L.     4  BING.  N.  C.  688—689.  783 


Again,  I  shall  not  waste  your  Lordships'  time,  by  discussing       Miller 
whether  the  Court  of  Exchequer  in  Ireland  stands   upon   the        knox. 
same  footing  as  those  before  alluded  to.     This  was  not  disputed 
in  argument  at  the  Bar. 

Lastly,  I  shall  assume  that  the  writ  of  rebellion  was  process 
lawfully  issuing  in  the  King's  name  by  the  authority  of  the 
Court ;  because,  although  much  observation  and  criticism  were 
employed  upon  the  nature  and  quality  of  the  writ,  that  was 
not  denied. 

The  question,  therefore,  resolves  itself  into  this  point,  whether, 
in  the  case  supposed,  an  attachment  can  legally  issue ;  or  whether 
indictment  be  not  the  appropriate  and  only  remedy.  And,  in 
considering  this  point  in  the  absence  of  any  precise  authority, 
we  are  driven  (as  in  so  many  instances  must  be  the  case),  to 
analogy ;  and  therein  to  ascertain  whether  this  process  has  been 
resorted  to  on  occasions  not  distinguishable  from  the  present ; 
because  this  ancient  principle,  as  in  the  language  of  a  late  Chief 
Justice,  I  have  described  it  to  be,  has  not  been  a  barren  theory, 
but  has  been  frequently  and  variously  resorted  to. 

In  Viner's  Abridgment,  title  Contempt  A.,  it  is  defined  or 
described  to  be  "a  disobedience  to  the  Court,  or  an  opposing  or 
a  despising  the  authority,  justice,  or  dignity  thereof.  It  commonly 
consists  in  a  party's  doing  otherwise  than  he  is  enjoined  to  do,  or 
not  doing  what  he  is  commanded  or  required,  by  the  process, 
order,  or  decree  of  the  Court." 

Hawkins,  in  book  2,  chapter  22,  of  attachment  observes,  that 
"  it  is  properly  grantable  in  cases  of  contempt,  *against  which,  [  '"^d  ] 
for  the  most  part,  all  Courts  of  Record  generally,  but  more 
especially  those  of  Westminster  Hall,  and  above  all,  the  Court 
of  King's  Bench,  may  proceed  in  a  summary  manner  according 
to  their  discretion."  Now,  I  would  by  no  means  intimate  an 
opinion  that  the  learned  writer,  by  the  latter  general  expression 
meant  to  assert  that  the  power  of  the  Courts  is  perfectly  arbitrary 
and  indefinite ;  but  I  do  think  he  must  be  understood  as 
describing  their  power  not  to  be  precisely  limited  or  fixed,  but 
that  it  may  be  extended  to  new  cases  as  they  arise,  provided 
they  be  within  the  principle  of  those  in  which  the  power  has 
been  decided  to  exist.     The   subject  is    pursued   with   much 
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Miller      minuteness  in  the  book  I  have  referred  to,  though  it  is  truly 
Knox.        remarked,  **that  all  the  particular   instances  of  contempts,    it 
would  be  endless  to  enumerate.'' 

With  one  class,  however,  and  that  not  a  small  one,  I  shall  not 
trouble  your  Lordships.  I  allude  to  attachments  against  sheriffs, 
gaolers,  attorneys,  and  others,  as  to  whom  a  distinction  may  be 
drawn  ;  that  inasmuch  as  they  are  to  be  considered  ministers  or 
servants  of  the  Court,  they  may  especially  be  subjected  to  an 
immediate  and  summary  control.  But  after  examining  cases  of 
that  description,  Hawkins  comes  to  consider  *'  where  i)ersons  " 
(generally)  **  are  punishable  in  this  manner  for  contempt  of  the 
King's  writs ;  "  and,  upon  this  point,  there  is  the  following 
passage :  ''It  seems  that  it  may  reasonably  be  argued,  that 
all  such  writs  being  in  the  King's  name,  and  imposing  some 
lawful  command  or  prohibition  from  him,  which  every  subject  is 
in  duty  bound  to  obey,  every  disobedience  of  them,  being  a 
contempt  of  the  King's  authority,  is  in  strictness  punishable  in 
the  manner  above  mentioned,  if  the  Court  in  its  discretion  " 
(discretion  again)  "  shall  think  fit  so  to  proceed.  Yet  it  doth 
not  seem  to  be  usual  for  the  Court  to  proceed  in  this  manner  for 
[  ''j^o  ]  a  bare  nonfeasance  *in  not  performing  the  command  of  the  first 
writ  in  any  case  whatsoever."  I  have,  of  course,  given  the 
passage  entire :  the  distinction,  however,  contained  in  the  last 
clause  does  not  seem  to  respect  the  power  of  the  Court  so  much 
as  the  ordinary  course  and  practice  ;  whereas  I  consider  my 
present  concern  to  be  with  what  the  Courts  can  in  strictness  do, 
and  not  what  it  may  be  usual  or  expedient,  and  so  forth,  for 
them  to  do.  And  even  understanding  the  latter  clause  in  the 
sense  above  attributed  to  it,  I  think  it  will  presently  appear  to 
be  not  quite  consistent  with  the  author's  usual  accuracy. 

I  shall  now  advert  to  some  of  the  cases  in  w^hich  this  process 
has  issued.  In  an  Anonifinous  case  (i),  an  attachment  was 
granted  at  once  against  a  party  upon  whom  a  rule  of  Court  was 
served ;  upon  which  occasion  he  uttered  some  vulgar  expressions 
concerning  it.  I  am  aware  that  an  attempt  may  be  made  to  explain 
this  case  as  coming  under  the  acknowledged  head  of  contempt — 
**  speaking   contemptuous  words  of  the  Court ; "   which  being 

(1)  1  Salk.  8-1. 
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considered  to  be  an  impeachment  of,  and  an  attack  upon  its       Miller 
authority,  is  supposed  to  require  immediate  interposition  and        knox. 
correction.     And  supposing  this  to  be  the  true  solution  of  the  . 
principle  upon  which  the  attachment  was  granted,  it  must  be 
admitted  that  the  case  has  less  bearing  upon  the  present  than 
if  the  real  ground  for  holding  it  to  be  a  contempt  was  the  dis- 
obedience of  the  order  or  the  rule  of  Court.     But,  however  that 
may  be,  that  there  are  cases  in  abundance  which  rest  absolutely 
and  exclusively  upon  the  latter  principle,  will  be  seen  presently. 
In  this  case,  however,  which  is  constantly  referred  to,  and  its 
legality,  I  believe,  never  questioned,  the  attachment  was  awarded 
against  the  party,  unheard,  as  I  have  before  noticed.     In  a  very 
recent  case,   Gobby  v.  Dewes  (i),  the  Court  of  Common  Pleas 
granted   an  attachment   in   the   first  instance  *again8t  certain       [  •591 J 
persons  concerned  in  a  rescue,  although  the  return  stated  that 
the  rescue  had  been  out  of  the  custody  of  a  bailiff,  and  not  of 
the  sheriff  himself — the  application  being  founded  solely  upon 
that  return. 

What  weighs  with  me,  however,  most  strongly,  is  the  long 
continued  and  undoubted  practice  of  issuing  attachments  for 
disobedience  of  writs  of  subpoena ,  whether  coming  from  the  Crown 
Office  or  taken  out,  as  it  is  of  course,  in  a  civil  suit.  And  yet 
it  is  undeniable  that,  in  the  latter  instance,  it  is  merely  a 
private  remedy  resorted  to  by  a  private  party  to  enforce  or  resist 
a  claim  wholly  unconnected  with  any  public  concern  or  interest 
whatsoever.  And,  moreover,  this  summary  interference  might 
appear,  and  has  actually  been  urged  to  be  the  less  requisite,  and 
therefore  the  more  objectionable,  because  there  is  another  remedy 
by  express  statutory  provision  for  the  party  aggrieved  by  the 
non-compliance  with  the  exigency  of  the  writ.  But  this  notwith- 
standing, against  persons  not  officers  or  ministers  of  the  Courts, 
— mere  private  parties, — attachments  have  been  awarded  in 
more  instances  than  it  would  be  possible  to  enumerate,  and 
from  which  I  must  make  a  selection. 

In  the  case  of   IVyatt  v.   Wing  ford  (2),   an   attachment  was 
moved  for  against  a  witness  for  not  attending  at  the  Assizes 
to  give  evidence  in  pursuance  to  a  snbpcend  :  cause  was  shown, 
(1)  38  R.  R.  410  (10  Bing.  112).  (2)  2  Ld.  Ray.  1528. 
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KiLLEB  and  it  was  urged  that  the  party  had  his  remedy  (before  adverted 
Knox.  to)  by  action  on  the  statute  5  Eliz.  c.  9,  s.  12  ;  and  further  that 
.  such  applications  had  been  refused.  But  the  Court,  adverting 
to  the  statutory  remedy,  decided  **  that  it  was  a  good  foundation 
for  an  attachment,  the  disobedience  of  the  process  being  a 
contempt  of  the  Court : "  and  the  rule  was  made  absolute.  In 
[  •692  ]  Hammond  v.  Stewart  (i),  *Smalt  v.  UlUtmUl  (2),  and  Chapman 
V.  Pointon  (3),  though  questions  arose  upon  the  time  of  serving 
the  writ,  and  the  amount  of  compensation  tendered  to  bring  the 
party  into  contempt,  the  principle  itself  was  not  doubted.  In 
Pearson  v.  Ilea  (4),  Lord  Mansfibld  alludes  to  an  attachment  as 
a  prevalent  and  preferable  remedy  to  that  by  action.  For  the 
purpose  of  showing  that  the  practice  is  not  obsolete — ^not  to 
weary  your  Lordships  with  what  may  be  deemed  unnecessary 
citations, — I  shall  content  myself  with  referring  (amongst  the 
more  modem  cases)  to  Barrow  v.  Humphreys  (5),  to  Dixon  v. 
Lee  (6),  and,  lastly,  to  Rex  v.  Fenn{7),  to  which,  for  the  best 
reason,  I  attach  no  weight,  except  for  the  purpose  of  showing,  as 
the  fact  undoubtedly  was,  that  no  allusion  was  made  to  the 
remedy  by  attachment  not  being  applicable.  That  was  taken 
completely  for  granted. 

It  remains  to  consider  the  nature  and  quality  of  the  process 
upon  which  the  question  arises:  that  it  is  such,  and  issuing 
under  the  authority  of  a  superior  court  of  record  has  not,  as  I 
have  already  observed,  been  denied :  that  it  is  (to  place  the 
matter  no  higher)  not  inferior  in  dignity,  importance,  and 
exigency,  to  the  private  writ  of  subpoena,  must,  I  presume,  also 
be  admitted  :  That  the  persons  named  in  it  are  otherwise  without 
authority,  is  true ;  but  by  being  so  named,  that  the  power  and 
authority  of  the  Court  are  deputed  to  them,  is  true  also.  All 
the  King's  subjects  are  commanded  ''  to  be  aiding  and  assisting 
in  the  execution  of  the  writ ;  "  and  a  demand  of  such  assistance 
was  made  upon  an  occasion,  and  for  a  purpose  which,  so  far  as 
the  present  question  is  concerned,  I  think  we  must  ccMisider  as 

(1)  1  Str.  610.  (5)  3  B.  &  Aid.  598. 

(2)  2  Str.  1064.  (6)  40  H.  E.  667  (1  C.  M.  A  R. 

(3)  76.  1150.  646 ;  3  Dowl.  P.  C.  259). 

(4)  Doug.  096.  (7)  3  Dowl  P,  0.  64(J. 
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jastifjring  it.    That  there  was  a  refusal  to  comply  with  that      Millbb 
demand,  must  also,  for  the  present  purpose  be  assumed ;  and        knox. 
that  refusal  is  not  to  be  received  in  the  *light  of  an  excuse,  by       [  *593  ] 
the  individual,  to  escape  from  trouble  and  inconvenience  to 
which  he  was  liable  ;  but  the  complaint  is,  that  the  object  of  the 
Court,  so  far  as  he  was  concerned,  was  interrupted, — in  a  word, 
when  the  authority  under  which  that  demand  was  made  is  con- 
sidered, its  process  was  disobeyed.     Nor  do  I  think  it  material 
that  it  might  have  happened,  or  actually  did  happen,  that  by 
other  means  the  writ  was  executed  ;  any  more  than  to  an  appli- 
cation for  an  attachment  for  disobeying  a  subpoena,  it  would  be 
an  answer  for  the  party  to  say,  that  the  plaintiff  or  defendant 
might  successfully  have  proceeded  to  trial  without  his  testimony. 
Upon  the  whole,  confining  myself  throughout  to  the  power  of 
the  Court,  I  feel  bound  to  answer  the  question  in  the  affirmative. 

Pattbson,  J. : 

With  respect  to  the  first  four  questions  proposed  by  your 
Lordships  in  this  case,  I  will  with  your  Lordships'  permission, 
take  leave  to  refer  to  the  unanimous  opinion  of  the  Judges, 
delivered  by  my  Lord  Chief  Justice. 

The  fifth  question  runs  in  these  words :  "  Suppose  a  stranger 
to  the  proceedings  in  the  cause,  but  liable  to  be  called  upon 
to  assist  in  the  execution  of  a  writ  of  rebellion,  regularly  called 
upon  to  render  such  assistance,  and  declining  so  to  do ;  can  the 
Court  out  of  which  such  writ  issued  commit  such  person  as 
^Ity  of  a  contempt  of  such  Court  ?  "  I  humbly  answer  in  the 
affirmative. 

A  contempt  of  Court  is  thus  described  in  the  Practical  Begister 
in  Chancery,  pages  188  and  184  :  ''  A  contempt  is  a  disobedience 
to  the  Court,  or  an  opposing  or  despising  the  authority,  justice, 
or  dignity  thereof.  It  commonly  consists  in  a  party's  doing 
otherwise  than  he  is  enjoined  to  do,  or  not  doing  what  he  is 
commanded  or  required  by  the  process,  order,  or  *decree  of  the  [  •594  ] 
Court.  Sometimes  it  arises  by  one  or  more  ;  their  opposing  or 
disturbing  the  execution  or  service  of  the  process  of  the  Court, 
or  using  force  to  the  party  that  serves  it ;  sometimes  by  using 
words  importing  scorn,  reproach  or  diminution  of  the  Court,  its 
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Miller  process,  orders,  officers,  or  ministers,  upon  executing  or  servinfr 
KjJox.  ^^^^  process  or  orders.  It  is  also  a  contempt  to  abuse  the 
process  of  the  Court  by  wilfully  doing  any  wrong  in  executing  it ; 
or  making  use  of  it  as  a  handle  to  do  wrong  ;  or  to  do  any  thing 
under  colour  or  pretence  of  process  of  the  Court  without  such 
process  or  authority.'*  And  the  punishment  is  added.  **  For 
any  direct  and  positive  contempt,  a  party  may  not  only  be  taken 
into  custody,  but  committed  to  the  Fleet  during  the  pleasure  of 
the  Court.  But  for  a  bare  contempt  in  not  doing  somewhat, 
then  only  till  he  obey  and  perform :  for  a  contempt  in  doing 
somewhat  against  the  order  of  the  Court,  is  accounted  much 
greater  than  omitting  to  do  somewhat  commanded,  seeing  the 
one  is  wilful,  the  other  not  always  so  ;  and  besides,  what  is  only 
not  done  may  be  done ;  but  what  is  once  done  cannot  be  undone, 
though  its  effects  may  often  be  made  to  cease,  or  reparation  may 
be  made." 

I  cite  these  passages,  because  they  appear  to  me  to  afford 
a  complete  answer  to  one  objection  which  was  urged  at  your 
Lordship's  bar,  namely,  that  process  of  contempt  cannot  be 
issued  for  a  bare  nonfeasance.  That  it  may  be  so  issued  is 
here  expressly  stated ;  and  in  conformity  therewith,  it  is  the 
uniform  practice  to  proceed  by  process  of  contempt  against 
witnesses  for  not  attending  in  pursuance  of  a  writ  of  subpcemi ; 
against  parties  for  non-performance  of  awards ;  for  not  appearing, 
or  not  ^putting  in  answers ;  and  numberless  other  bare  non- 
feasances. And  although  several  cases  were  cited  in  support  of 
this  objection,  yet  in  none  of  them  is  any  doubt  thrown  upon  the 

f  '595  ]  power  and  authority  of  the  *  Court ;  but  they  turn  upon  the 
question,  whether  the  Court,  under  the  particular  circumstances 
of  each  case,  will,  in  their  discretion,  exercise  such  power  and 
authority.  I  cannot,  therefore,  entertain  any  doubt,  but  that 
process  of  contempt  may  be  issued  against  any  person  who  has 
barely  omitted  to  do  what  he  is  commanded  or  required  to  do  by 
the  process  of  the  Court.  It  follows,  that  in  order  to  fix  a  person 
under  the  circumstances  stated  in  your  Lordships'  question,  as 
guilty  of  a  contempt  of  Court,  it  will  be  sufficient  to  show  that  he 
is  commanded  or  required  by  the  process  of  the  Court  to  render 
that  assistance  in  its  execution  which  he  has  declined  to  do. 
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Now,  as  the  person  supposed  is  a  stranger  to  the  proceedings  Miller 
in  the  cause,  and  is  not  one  of  the  persons  to  whom  the  writ,  knox 
or  rather  commission  of  rebellion,  is  addressed  by  name,  (which 
the  very  form  of  the  question  implies),  he  is  not  in  the  predica- 
ment in  which  persons  usually  are  in  respect  to  whose  conduct 
questions  of  contempt  have  arisen  ;  that  is,  he  is  not  personally 
and  directly  called  upon,  in  the  first  instance,  by  the  process  of 
the  Court,  to  do  any  act.  The  process  does  not,  upon  the  face 
of  it,  necessarily  convey  to  him  any  command  or  requisition. 
It  does,  however,  cont  lin  a  clause  commanding  all  the  Queen's 
liege  subjects  whatsoever  to  be  aiding  and  assisting  in  the 
execution  of  the  premises,  as  it  behoveth  them,  upon  the  peril 
incumbent.  The  person  supposed  in  your  Lordships'  question, 
is  one  of  those  liege  subjects,  none  of  whom  are  particularly 
named  in  the  process  ;  the  question  assumes  that  it  behoved 
him  to  render  assistance,  and  that  he  was  regularly  called  upon 
to  do  so :  the  conclusion  necessarily  follows,  in  my  mind,  that 
he  is  commanded  and  required  by  the  process  to  render  that 
assistance,  just  as  much  as  if  his  name  were  actually  inserted 
in  it;  and  his  refusal  to  do  so  is  as  much  a  contempt  of  the 
Court  *a8  if  he  had  been  one  of  the  commissioners,  and  had  [  •59«  ] 
neglected  to  execute  the  process. 

I  have  come  to  this  conclusion,  upon  a  conviction  that  the 
power  which  the  Court  exercises  of  punishing  by  process  of 
contempt,  those  who,  being  bound  to  obey,  nevertheless  disobey 
its  process,  orders,  or  decrees,  is  inherent  in  the  Court  by  the 
common  law  of  the  land,  for  the  support  of  its  authority  and 
dignity,  and  does  not  depend  upon  any  statute. 

I  am  aware  that  it  has  been  argued  that  the  mode  of  proceeding 
by  attachment  took  its  rise  from  the  Statute  of  Westminster  2, 
c.  39 ;  that  as  that  statute  speaks  only  of  assisters,  aiders,  con- 
senters,  commanders,  and  favourers,  who  are  to  be  attached 
by  a  writ  judicial,  no  other  persons  can  be  so  attached  in 
respect  of  any  thing  done  or  omitted  in  execution  of  process 
directed  to  the  sheriff;  and  that  the  same  law  applies  to 
process  of  rebellion  directed  to  commissioners.  I  agree  entirely 
that  the  same  law  does  apply ;  and  that  process  of  contempt 
will  not  lie  against  persons  refusing  to  assist  commissioners  of 
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MiLLBR  rebellion,  unless  it  woald  also  lie  against  persons  refusing  to 
Knox.  ftBsist  the  sheriff;  the  only  difference,  as  I  apprehend,  being 
that  in  a  commission  of  rebellion  the  command  to  all  liege 
subjects  to  be  aiding  and  assisting  is  expressly  inserted,  which 
is  not  the  case  in  writs  directed  to  the  sheriff :  The  reason  of 
which  appears  to  be,  that,  as  the  authority  of  the  commissioners 
of  rebellion  is  confined  to  that  particular  process,  unless  such 
command  were  expressly  inserted,  they  could  not  call  upon  any 
one  to  assist,  having  no  general  authority  whatever :  whereas 
the  sheriff  has  such  general  authority  at  common  law  to  take 
the  posse  comitates,  and  also  by  the  writ  of  assistance  which 
is  given  to  him  together  with  his  patent.  I  am  of  opinion, 
however,  for  the  reasons  already  given,  that  process  of  contempt 
will  lie  against  all  persons  who  refuse  to  assist  the  sheriff  in 
[  *597  ]  *the  execution  of  the  process  of  the  Court  when  lawfully  called 
upon  so  to  do,  because  the  process  becomes  then  in  effect 
addressed  to  them. 

It  was  observed  in  the  course  of  the  argument,  that  it  is 
strange  that  no  clause  of  assistance  is  inserted  either  in  the 
writ  which  precedes,  or  in  that  which  follows  the  commission  of 
rebellion.  As  to  that  which  precedes,  the  answer  is  that  it  is 
addressed  to  the  sheriff,  who  has  general  authority  to  command 
assistance;  as  to  that  which  follows,  namely,  the  sequestration, 
(for  it  seems  that  there  is  not  any  process  to  the  Serjeant-at- 
Arms,  Forum  Bomanum,  page  77),  I  cannot  find  any  reason 
assigned  for  the  omission  of  such  a  clause.  However,  it  does 
not  seem  that  such  omission  can  in  any  way  prevent  the 
operation  of  it  in  the  commission  of  rebellion  in  which  it 
is  inserted. 

With  respect  to  the  Statute  of  Westminster,  Lord  Coke,  in 
his  commentary  on  it,  in  2  Inst.  458,  and  also  198,  states  it  to 
be  in  affirmance  of  the  common  law,  and  cites  Bracton  to  that 
effect.  But  whether  that  be  so  or  not,  I  confess  that  I  cannot 
but  agree  with  my  Lord  Chief  Justice  Wilmot,  who  in  his 
proposed  judgment  in  Hex  v.  Almon  (i)  says,  *'  Indeed  when  that 
Act  of  Parliament  is  read,  it  is  impossible  to  draw  the  commence- 
ment of  such  a  proceeding  out  of  it :  it  empowers  the  sheriff  to 
(1)  Wiliuot's  Opinions,  254. 
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imprison  persons  resisting  process ;  but  has  no  more  to  do  with  Miller 
giving  Courts  of  justice  a  power  to  vindicate  their  own  dignity  kkox. 
than  any  other  chapter  in  that  Act  of  Parliament/'  It  seems 
to  be  understood  that  at  all  times  the  Court  had  power  to  punish 
disobedience  to  its  process,  orders,  and  decrees,  by  process  of 
contempt ;  and  there  is  nothing  in  the  Statute  of  Westminster  2 
which  can  in  any  way  be  construed  to  give  any  such  power. 
I  am,  therefore,  quite  at  a  loss  to  see  why  such  power  should 
be  ^supposed  to  have  originated  in,  or  should  be  in  any  way  [  *59S  ] 
referred  to  that  statute.  So  far  as  regards  the  punishment  of 
persons  who  resist  and  obstruct  the  execution  of  process,  that 
statute  may  possibly  be  supposed  to  have  given  rise  to  the 
process  of  attachment,  which  is  now  commonly  resorted  to : 
Gobby  V.  Dewes  (i) ;  but  as  regards  the  punishment  of  those  to 
whom  the  process  is  addressed,  whether  by  name  or  generally, 
and  who  being  bound  to  execute  or  assist  in  executing  that 
process,  refuse  so  to  do  in  contempt  of  the  Court,  the  statute 
seems  to  be  wholly  irrelevant. 

It  does  not  appear  that  this  question  has  ever  been  brought 
into  discussion  before  any  Court  and  expressly  decided ;  at  least 
no  authority  to  that  effect,  on  one  side  or  the  other,  was  cited  at 
your  Lordships'  bar  ;  nor  have  I  been  able  to  discover  any  ;  nor 
is  it  stated,  either  in  Gilbert's  Forum  Bomanum,  or  any  other 
book  of  which  I  am  aware,  giving  an  account  of  the  commission 
of  rebellion ;  nor  in  Dalton's  Sheriff,  or  other  book  respecting 
the  sheriff's  power  of  taking  the  poB$e  comkatm ;  that  is,  the 
proper  mode  of  punishing  those  who  refuse  to  render  assistance 
when  legally  called  on  so  to  do.  Doubtless  such  disobedience 
may,  in  many,  if  not  in  all  cases,  be  punishable  by  indictment ; 
but  I  apprehend  that  this  circumstance  does  not  in  any  degree 
derogate  from  the  power  which  the  Court  has  of  punishing  by 
process  of  contempt,  though  it  may  in  many  instances  furnish  a 
reason  why  the  Court,  in  the  exercise  of  discretion,  may  think 
fit  not  to  exert  that  power. 

It  is  indeed  stated  in  Brooke's  Abridgment,  title.  Fine  pur 
Contempt,  pi.  37,  ''  That  if  the  sheriff  or  his  bailiff  have  a  writ, 
every  man  is  bound  to  aid  them  in  their  wants  {besoign$),  and 
(1)  38  B.  B.  410  (10  Bing.  112). 
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Miller       this  by  the  common  law ;  *and  if  they  do  it  not,  at  the  request 
Knox.        ot  the  sheriff,  they  shall  make  fine :  as  if  the  sheriff  require 

I  *i)99  ]  them  to  take  a  felon  and  they  refuse,  they  shall  make  fine :  *' 
and  the  Year  Book,  3  Hen.  VII.  1,  is  cited.  Also,  in  the  same 
Abridgment,  title  Trespass,  pi.  266,  the  same  law  is  laid  down ; 
and  also  in  title  Riots,  pi.  2.  Lord  Coke,  also,  in  his  commentary 
on  the  Statute  of  Westminster  1,  c.  17,  2  Inst.  193,  says,  that 
every  man  is  bound  at  common  law  to  assist  the  sheriff ;  and  if 
he  do  it  not,  being  required,  he  shall  be  fined  and  imprisoned. 
It  is  not,  however,  stated  in  these  passages  how  the  fine  and 
imprisonment  is  to  be  imposed  ;  and  as  regards  any  refusal  to 
arrest  a  felon,  probably  it  must  be  by  indictment ;  for  in  such 
case  there  would  be  no  process  of  Court,  and  therefore  no 
contempt.  But  in  the  case  of  refusal  to  assist  in  executing 
process  of  the  Court  it  would  be  otherwise;  and  the  passage 
being  found  in  Brooke's  Abridgment  under  the  head  of 
Fine  pur  Contempt,  seems  to  indicate  that  a  contempt  would  be 
incurred,  which  is  of  course  punishable  by  attachment. 

Upon  the  whole,  therefore,  with  sincere  respect  for  the  opinion 
of  those  of  my  learned  brothers,  from  whom  I  have  the  misfor- 
tune to  differ,  my  answer  to  your  Lordships*  fifth  question  is, 
that  the  Court  may  commit  a  person  under  the  circumstances 
stated  in  that  question,  as  guilty  of  contempt  of  Court. 

BOSANQUET,  J. : 

Upon  the  four  first  questions  proposed  by  your  Lordships  to 
the  Judges,  I  concur  with  the  rest  of  my  learned  brothers  in  the 
answers  given  in  the  names  of  all  the  Judges  by  my  Lord  Chibf 
Justice,  and  in  substance  with  the  reasons  assigned  for  those 
answers.  But  having  the  misfortune  to  differ  from  the  majority 
of  my  learned  brothers  upon  the  answer  to  be  given  to  the  5th 
[  '600  ]  question,  I  proceed  with  great  diffidence  *to  offer  to  the  House 
the  reasons  upon  which  my  opinion,  with  respect  to  the  important 
principle  which  it  involves,  is  founded. 

The  fifth  question  is  this,  **  Suppose  a  stranger  to  the  pro- 
ceedings in  the  cause,  but  liable  to  be  called  upon  to  assist  in  the 
execution  of  a  writ  of  rebellion,  regularly  called  upon  to  render 
such  assistance,  and  declining  so  to  do,  can  the  Court  out  of 
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which  such  writ  issued  commit  such  a  person  as  guilty  of  a       Milleb 
contempt  of  such  Court?  "  Knox. 

The  substance  of  the  question  is,  whether  a  mere  refusal  by  a 
stranger  to  assist  the  commissioners,  upon  request,  be  a  mis- 
demeanour, punishable  by  indictment,  or  information ;  or  a 
contempt  of  Court,  punishable  by  attachment,  and,  consequently, 
by  imprisonment  without  trial.  Such  person  may  be  liable  to 
punishment  by  indictment  or  information  for  a  breach  of  duty 
cast  upon  him  by  law ;  but  it  does  not  follow  that  he  is  liable  to 
be  attached  for  a  contempt  of  Court. 

A  contempt,  it  is  said,  in  the  Practical  Register,  page  133,  is 
"  a  disobedience  to  the  Court,  or  an  opposing  or  despising  the 
authority,  justice,  or  dignity  thereof.  It  commonly  consists  in  a 
party  doing  otherwise  than  he  is  enjoined  to  do,  or  not  doing 
what  he  is  commanded  or  required  by  the  process,  order,  or 
decree  of  the  Court.  Sometimes  it  arises  by  one  or  more ;  their 
opposing  or  disturbing  the  execution  or  service  of  the  process  of 
the  Court,  or  using  force  to  the  party  that  serves  it ;  sometimes 
by  using  words  importing  scorn,  reproach,  or  diminution  of  the 
Court,  its  process,  orders,  oflScers,  or  ministers,  upon  executing 
or  serving  such  process  or  orders.*' 

The  commission  or  writ  of  rebellion  is  not  addressed,  either 
personally,  or  by  any  general  description,  to  the  person  supposed 
to  be  called  upon  to  assist  the  commissioners :  it  is  addressed  to 
the  commissioners  only. 

If  a  stranger  aid  or  abet  the  defendant  in  his  endeavour  to  ^  [  60i  ] 
evade  the  execution  of  the  process  of  the  Court,  there  is  no  doubt 
that  he  may  be  punished  by  attachment,  his  conduct  in  such 
case  being  a  clear  contempt  of  the  Court.  A  stranger,  who  by 
contrivance,  defeats  the  party  of  the  benefit  of  an  award  made 
under  a  rule  of  Court  is  guilty  of  a  contempt,  for  which  he  shall 
be  attached ;  for  which  I  would  refer  to  Sir  Janies  Butler's  case  (i). 

The  duty  imposed  upon  a  stranger  who  is  required  to  assist  a 
commissioner  may  be  admitted  to  be  analogous  to  that  which 
every  liege  subject  is  bound  to  render  to  the  sheriff  in  the  execu- 
tion of  the  King's  writ.  But  I  am  not  aware  that  a  mere  refusal 
to  aid  the  sheriff  in  the  execution  of  civil  process  by  a  private 

(1)  2  Salk.  596. 
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MiLLEB  person,  a  stranger  tQ  the  writ,  has  ever  been  visited  by  attach- 
Knox.  ment.  It  may  be  admitted  that  the  right  of  tlie  sheriff  to  call 
for  snch  assistance  is  a  right  at  common  law;  and  that  the 
Statutes  of  Marlbridge,  and  of  the  1st  and  2nd  of  Westminster, 
are  only  declaratory  of  the  common  law;  but  neither  the 
language  of  the  statutes  nor  ancient  usage  show  that  a  mere 
refuBal  subjects  the  party  refusing  to  attachment. 

The  case  of  Rex  v.  White  (i),  which  has  been  cited  from  the 
report  tempore  Hardwicke,  stands  upon  very  different  grounds. 
In  that  case,  the  warrant  of  the  Chief  Justice  of  the  King's  Bench 
to  arrest  a  felon,  was  directed  to  all  constables  throughout 
England ;  and  an  attachment  was  moved  for  against  the  defen- 
dants, constables  of  Scarborough,  for  not  obeying  the  warrant. 
The  practice,  in  such  eases,  is  to  address  the  warrant  to  all  chief 
and  petty  constables,  and  all  others  whom  it  may  concern.  The 
Courts  say,  *'The  Judges  of  this  Court  have  power  to  grant 
[  *602  J  warrants  to  be  executed  by  *all  constables,  &c.  throughout 
England  ;  and  disobedience  to  a  Judge's  warrant  is  a  contempt 
of  the  Court — such  a  contempt  as  the  Court  will  take  notice  of 
by  way  of  attachment."  The  persons  spoken  of  were  officers 
whose  special  duty  it  is  to  arrest  felons,  and  the  writ  was  addressed 
to  them,  though  not  7io7ninatim,  yet,  by  a  description  which  made 
it  an  order  of  the  Chief  Justice  of  the  King's  Bench  upon  them  ; 
in  which  respect  the  case  differs  essentially  from  the  case  of  a 
writ  directed  to  a  sheriff,  who,  by  virtue  of  the  authority  of  his 
.  office,  as  such,  requires  assistance  from  some  one  or  more  of  the 
King's  subjects. 

A  subpoena  to  attend  as  a  witness  in  a  cause  is  a  personal 
order,  and  imports  that  the  individual  therein  named  is  con- 
nected with  the  cause  by  his  personal  acquaintance  with  the 
matters  involved  in  it.  Not  so  where  the  command  is  general 
upon  all  liege  subjects,  and  the  call  is  made  upon  a  stranger  by 
a  commissioner  or  other  officer  of  the  Court.  Unless,  therefore, 
the  practice  of  visiting  by  attachment  a  refusal  to  comply  with 
a  request  of  the  commissioner  be  sanctioned  by  the  authority  of 
text  writers,  by  judicial  decisions,  or  by  ancient  usage,  I  think 
that  it  oaimot  be  deemed  a  legal  practice. 
(1)  Cas.  temp.  Hard.  42. 
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Some  instances,  in  matters  of  revenue,  have  occurred,  in  which  Miller 
rules  for  attachments  have  been  granted  by  the  Court  of  knox. 
Exchequer  against  constables  for  refusing  to  render  assistance 
to  officers  of  the  customs  in  seizing  uncustomed  goods,  pursuant 
to  the  requisition  contained  in  writs  of  assistance,  in  one  of  which 
cases  the  rule  was  made  absolute.  These  writs,  which  were 
issued  by  the  Court  of  Exchequer  pursuant  to  the  statute 
13  &  14  Charles  II.  c.  11,  s.  6,  since  repealed  by  6  Geo.  IV.  c.  106, 
but  re-enacted  by  6  Geo.  IV.  c.  108,  ss.  41,  42,  were  addressed 
to  all  mayors,  constables,  and  other  officers ;  and  after  reciting 
the  commission  granted  to  *the  commissioners  of  the  customs,  [  *60»  ] 
under  the  Great  Seal,  commanded  all  such  mayors,  constables, 
and  other  officers,  to  aid  and  assist  the  commissioners  and 
officers  of  the  customs  in  the  execution  of  their  office.  The 
18  3l  14  Charles  II.  c.  11,  s.  5,  provides  that  it  shall  be  lawful 
for  any  person  authorised  by  writ  of  assistance  under  the  seal  of 
his  Majesty's  Court  of  Exchequer,  to  take  a  constable,  head- 
borough,  or  other  public  officer  inhabiting  near  unto  the  place, 
and  tn  the  daytime,  to  enter  any  house,  shop,  &c.,  and,  in  case 
of  resistance,  to  break  open  doors  and  seize  uncustomed  goods, 
&c.  And  by  sect.  82,  all  officers  of  the  admiralty,  &c.,  and  also 
all  justices  of  the  peace,  mayors,  sheriffs,  bailiffs,  constables,  and 
headboroughs,  and  all  the  King's  Majesty's  officers,  ministers, 
and  subjects  whom  it  may  conceifn,  shall  be  aiding  and  assisting 
all  officers  of  the  customs,  and  their  deputies,  in  every  thing  by 
the  Act  enjoined,  in  the  execution  thereof ;  and  shall  be  defended 
and  saved  harmless. 

Buch  cases  can  afford  little  analogy  to  the  case  of  civil  process 
in  a  suit  between  party  and  party,  the  only  object  of  which  is  to 
compel  an  appearance  in  a  private  suit,  though  the  proceedings 
assume  a  criminal  form,  the  neglect  to  appear  being  treated  as  a 
contempt.  The  writs  issued  out  of  the  Court  of  Exchequer, 
directed  to  public  officers,  commanding  them  to  assist  in  the 
collection  of  the  King's  revenue,  bear  a  strong  resemblance  to 
the  warrants  issued  by  the  Court  of  King's  Bench,  directed  to 
public  officers,  commanding  them  to  arrest  felons;  and  I  can 
well  understand  how  disobedience  to  such  writs  or  warrants, 
when  duly  served  on,  or  notified  to,  any  of  the  persons  to  whom 
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MiLLKB      they  are  directed,  may  be  deemed  a  contempt  of  the  CJonrt 

Knox.  authorised  by  law  to  iBsue  the  command.  It  may  be  observed, 
however,  that  in  the  only  case  in  which  the  rule  for  an  attach- 
ment appears  to  have  been    made   absolute,   Rex  v.   Barton 

[  '604  ]  *Mile8y  on  the  21st  of  January,  1788,  the  constable  not  only 
absolutely  refused  to  assist,  but  spoke  contemptuously  of  the 
process,  telling  the  custom-house  officer  that  he  valued  not  his 
writ  of  assistance,  nor  would  pay  any  obedience  to  it.  In  the 
case  of  Rex  v.  Kelynach,  on  the  15th  of  November,  1768, 
the  constable,  having  looked  at  the  writ,  refused  to  go  or  give 
any  assistance,  declaring  that  the  writ  was  good  for  nothing. 
What  became  of  this  case  does  not  appear.  In  the  last  case, 
where  a  high  constable  made  a  public  acknowledgment  of  his 
offence,  and  paid  the  costs.  Rex  v.  Roakinge^  on  the  20th  of 
June,  1817,  the  high  constable  was  out  hunting,  and  refused  to 
go  unless  a  12.  note  was  given  him.  In  the  first  of  these  cases 
the  motion  was  made  by  the  Attorney -General,  and  in  the  two 
others  by  counsel  for  the  Crown,  against  certain  public  officers 
specified  in  the  statute,  who  are  expressly  made  liable  thereby  to 
obey  writs  of  assistance  under  the  seal  of  the  Exchequer. 

There  might  also  be  ground  for  contending  in  the  first  case,  if 
not  in  the  others  also,  that  the  parties  had  not  merely  refused  to 
obey  the  command  of  the  writ,  but  treated  the  process  with 
contempt ;  and  in  the  last,  that  the  officer  had  attempted  to 
extort  a  fee  to  which  he  was  not  entitled.  A  mere  refusal  to 
assist  upon  request,  does  not  necessarily  import  any  denial  of 
the  validity  of  the  process,  or  disrespect  to  the  Court  from  which 
it  issues,  since  it  is  quite  possible  that  the  refusal  may  be  founded 
upon  some  legal  excuse.  Accordingly,  it  appears  upon  enquiry, 
that  where  mayors,  and  other  officers  in  some  other  cases,  have 
refused  to  render  assistance  to  officers  of  the  customs,  upon  being 
required  so  to  do  by  virtue  of  writs  of  assistance,  the  Attorney- 
General,  instead  of  moving  for  attachments  in  the  Court  of 
Exchequer,  has  filed  informations  in  the  Court  of  King's  Bench ; 

[  *^^^  ]  such  are  Rex  v.  The  Mayor  and  ^Constables  of  Gloucester  (l).  Rex 
V.   Weaver   and   another  (2),  Rex  v.  Macklean,  Headborough  (3). 

(1)  Hilary,  55  Geo.  III.  (3)  Easter,  57  Geo.  lU. 

(2)  Easter,  55  G-e  o.  111. 
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For  the  Court  of  King's  Bench  will  not  punish  by  attachment  a  Miller 
public  officer  for  a  breach  of  duty,  though  such  duty  is  imposed  knox. 
upon  him  by  process  of  law,  unless  the  offence  amounts  to  a 
contempt  of  that  Court.  Thus,  in  the  Gaoler  of  Shrewsbury's 
case  (1),  where  the  Attorney-General  moved  for  an  attachment 
against  him  for  a  voluntary  escape  of  one  in  execution  for 
obstructing  an  Excise  officer  in  the  execution  of  his  office,  the 
Court  refused  to  grant  it,  there  being  no  precedent  for  that 
purpose ;  but  they  ordered  him  to  show  cause  why  there  should 
not  be  an  information.  And  in  another  case,  where  a  rule  for 
an  attachment  against  a  sheriff  for  neglecting  to  take  a  replevin 
lx>nd,  was  obtained,  it  was  answered,  that  such  an  attachment 
was  never  granted  before ;  that  the  party  injured  might  main- 
tain an  action,  and  it  could  not  be  construed  to  be  an  abuse  of 
the  process  of  the  Court,  or  a  contempt ;  which,  it  was  urged, 
were  the  sole  grounds  for  an  attachment;  and  the  Court  being 
of  that  opinion  discharged  the  rule :  Rex  v.  Lewis  (2). 

It  is  clear,  however,  that  where  an  officer  neglects  a  duty 
incumbent  on  him,  either  by  common  law  or  statute,  he  is  for 
his  default  indictable.  It  was  so  held  by  the  Queen's  Bench  in 
Reg.  V.  Wyatt  (3),  and  in  Colevmn's  case  (4),  where  Coleman  and 
others,  constables  of  Chichester,  were  held  indictable  for  refusing 
to  execute  the  warrant  of  a  justice  of  the  peace  directed  to  them 
to  apprehend  one  for  a  contempt;  the  constable  being  the  proper 
officer  of  a  justice  of  the  peace. 

Lord  Chief  Justice  Gilbert,  in  his  history  of  the  *Common  [  '606  ] 
Pleas,  page  25,  has  surmised  that  the  power  of  the  superior 
Courts  of  law  to  punish  contempts  of  their  process  by  attachment, 
was  founded  on  the  Statute  of  Westminster  2nd.  This  is  denied 
by  Sir  Eardly  Wilmot  in  the  case  of  Rex  v.  Almon  (5),  in  which 
he  says,  **  that  the  right  of  these  Courts  to  issue  attachments  is 
coeval  with  the  common  law ;  that  it  is  founded  on  immemorial 
usage  in  particular  cases ;  and  is  as  much  a  part  of  the  law  of 
the  land  as  trial  by  jury."  The  correctness  of  this  latter  opinion 
may  be  admitted ;  but  the  question  still  remains,  what  are  those 

(1)  1  Str.  535.  (4)  2  Roll.  IU>p.  78. 

(2)  2  T.  E.  617.  (5)  Wilmot's  Opiniona,  253. 

(3)  1  Salk.  380. 
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MiLLEB  particular  cases  in  which  the  punishment  by  attachment  for 
Knoz.  contempt  has  been  sanctioned  by  immemorial  usage?  for  no  man 
shall  be  punished,  as  Lord  Coke  says  in  his  2nd  Institute,  454, 
but  per  legem  et  consueUidiiiem  AnglUe.  Gilbert  says,  that  the 
Courts  must  have  as  great  power  to  attach  as  the  sheriff:  and 
Coke  says,  that  the  Statutes  of  Marlbridge  and  Westminster  are 
only  declaratory  of  the  common  law.  But,  if  we  look  to  the 
particular  cases  to  which  the  common  law  is  so  declared  to 
apply,  they  do  not  extend  beyond  the  acts  of  those  who  aid,  abet, 
or  favour  those  who  resist:  tmxiliantes^  cotiMntienteiy  pracipientes, 
etfautoreM.  This  word  faiOorei,  Lord  Coke  translates  *'  tavoarers," 
and  says  it  is  a  word  of  large  extent,  and  refers  to  the  Statute  of 
Praemunire  for  purchasing  bulls  from  Rome,  16  Ric.  IL  c.  5, 
where  the  words  are  ''notaries,  procurators,  maintainors,  abettors, 
fautors,  and  counsellors,"  which  no  doubt  included  all  who  by 
word  or  deed  make  themselves  parties  to  the  act  done.  But  be 
who  merely  withholds  his  personal  assistance  to  apprehend  an 
offender  without  any  intent  to  co-operate  with  such  offender, 
cannot  with  any  justice  be  charged  criminally  with  aiding, 
abetting,  or  favouring  him,  or  as  particepM  of  his  offence.  If, 
[  *607  ]  then,  ^immemorial  usage  to  punish  by  attachment  in  such  case, 
is  not  to  be  inferred  from  the  language  of  these  ancient  statutes, 
I  ask  where  is  any  evidence  of  such  ancient  usage  to  be  found, 
which,  according  to  the  language  of  Wilmot,  is  to  be  considered 
and  enforced  as  a  part  of  the  law  of  the  land,  as  much  as  trial 
by  jury?  It  is  said  indeed,  by  Serjeant  Keble,  in  the  Year  Book, 
8  Hen.  YII.  fol.  1,  and  the  passage  is  cited  in  Brooke's  Abr., 
Fine  for  Contempt,  87,  and  Trespass,  266,  that  every  man  is 
sworn  to  aid  the  sheriff  on  his  besoigneiy  and  if  they  do  it  not  at 
the  request  of  the  sheriff  they  shall  make  fine ;  as  if  the  sheriff 
require  them  to  take  felons,  and  they  refuse,  they  shall  make 
fine.  But  this  is  only  the  argument  of  counsel  for  the  defendants 
in  an  indictment  for  a  riot,  which  had  been  preferred  against 
persons  who  had  accompanied  the  sheriff's  bailiffs  with  great 
numbers  in  arms  to  execute  a  replevin.  Whether  these  persons, 
upon  refusal,  would  have  been  liable  to  be  fined  without  a 
previous  conviction,  is  not  said,  much  less  is  it  alleged  that  they 
would  have  been  liable  to  an  attachment.     The  only  object  of 
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the  argument  was  to  show  that  the  defendants  would  have  been  Millbb 
punishable  if  they  had  not  attended  the  sheriff  upon  his  request.  Knox. 
The  Court  only  decided  that  the  sheriff  may  lawfully  take  the 
power  of  the  county  before  as  well  as  after  complaint  ol  resist- 
ance. For  any  act  done  to  obstruct  the  execution  of  the  King's 
writ,  there  is  no  doubt  that  an  attachment  may  be  issued  by 
authority  of  the  common  law ;  but  on  account  of  a  mere  refusal 
to  assist  the  sheriff,  I  find  no  authority  for  such  a  proceeding. 
Not  that  the  party  refusing  is  dispunishable,  for  upon  the 
appointment  of  every  sheriff  a  patent  of  assistance  is  issued 
under  the  Great  Seal,  directed  to  archbishops  and  knights,  free- 
holders, and  all  others  of  the  county,  reciting  the  appointment 
of  the  sheriff,  and  commanding  all  such  ^persons  to  be  aiding,  [  *6a8  ] 
answering,  and  assisting  to  the  sheriff  in  all  things  which  apper- 
tain to  his  said  office.  For  disobedience  to  this  writ,  as  well  as 
for  refusal  to  obey  the  sheriff  when  lawfully  called  upon  to  join 
the  2K)M6  comitatus,  the  party  refusing  may  unquestionably  be 
indicted.  But  no  text  writer  has  been  referred  to  in  support  of 
a  proceeding  by  attachment  for  such  refusal.  Nor  has  any 
judicial  authority  or  precedent  been  found,  except  those  already 
mentioned  where  the  King  was  party,  in  cases  of  disobedience, 
either  to  a  warrant  to  arrest  felons  issued  out  of  the  Court  of 
King's  Bench,  or  to  writs  of  assistance  in  revenue  matters  issued 
out  of  the  Court  of  Exchequer,  pursuant  to  the  statute  of 
Charles  II.  And  in  no  one  of  these  was  an  attachment  granted 
against  any  private  person,  or  even  against  any  officer  not 
described  in  the  writ. 

From  such  cases  it  cannot  be  inferred  that  any  immemorial 
usage  exists  to  punish  by  attachment  the  refusal  by  a  stranger 
to  assist  the  sheriff  in  executing  a  writ  in  a  private  suit  between 
party  and  party,  much  less  a  refusal  to  aid  in  a  commission  of 
rebellion,  which  is  directed  to  the  commissioners  only.  It  may 
be  here  observed,  that  before  the  Statute  of  Westminster  2  the 
sheriff  might  lawfully  return  resistance  as  an  excuse  for  not 
executing  the  King's  writ,  which  he  is  now  forbidden  by  that 
statute  to  do.  And  if  he  make  such  return  now,  he  shall  be 
punished,  because  he  ought  to  have  taken  the  power  of  the 
county.    But  there  is  no  statute  which  forbids  commissioners  of 
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MiLLEB      rebellion  to  make  a  return  of  resistance  as  an  excuse.     And  I 

Knox.  find  that  in  Easter  Terra,  4th  Elizabeth,  in  a  case  of  Grljfith  v. 
Price f  such  a  return  was  made.  *'The  commissioners  of  rebellion 
return  that  the  defendant  locks  himself  up  in  his  house.  Ordered 
that  a  commission  of  rebellion  issue  to  the  sheriff,  commanding 
him  to  use  the  help  of  the  county  to  apprehend  the  defendant 

[  '609  ]  and  bring  him  to  Court."  *Hargrave's  Manuscripts,  No.  170, 
fol.  149.  Commissioners  of  rebellion,  therefore,  not  being  sub- 
ject to  the  same  responsibility  as  sheriffs,  do  not  require  the 
same  power. 

It  is  remarkable  that  th^  serjeant-at-arms,  the  o£Scer  of  the 
Court,  who  is  sent  in  case  the  commissioners  fail  to  bring  the 
party  into  Court,  is  not  invested  with  any  such  authority  to  call 
for  assistance  as  that  which  is  claimed  for  the  commissioners. 
The  reason  of  this  omission  may  be,  that  the  serjeant-at-arms 
is  sent  for  the  benefit  of  the  defendant,  to  see,  as  Gilbert  says. 
Forum  Eomanum,  77,  whether  the  defendant  really  hides  himself 
from  justice,  lest  the  commissioners,  who  are  nominated  by  the 
plaintiff,  should  improperly  have  returned  non  est  inventus  for 
the  purpose  of  enabling  the  plaintiff  to  obtain  a  sequestration  of 
the  defendant's  lands  and  goods  when  he  might  have  been 
brought  before  the  Court.  But  we  find  that,  upon  the  appoint- 
ment of  sequestrators  in  consequence  of  the  failure  of  the 
serjeant-at-arms,  no  such  extraordinary  power  is  given  to  them ; 
but  if  resistance  be  offered  to  the  sequestrators,  a  writ  of  assistance 
is  then  issued  to  the  sheriff,  by  which,  after  reciting  obstruction 
to  the  sequestrators,  the  sheriff  is  commanded  to  go  and  assist 
the  sequestrators,  and  to  put  them  into  quiet  and  peaceable 
possession.  Such  appears  to  be  the  practice  both  of  the  Courts 
of  Chancery  and  of  the  Exchequer :  Ihcssell  v.  Bodinl  (i). 

It  is  not  easy  to  understand  upon  what  grounds  the  power  of 
calling  all  persons  to  his  aid,  entrusted  to  the  sheriff,  a  high  and 
responsible  officer  of  the  law,  could  be  transferred  by  a  court  of 
equity  to  private  persons  of  its  own  appointment  nominated  by 

[  •eio  ]       the  party  in  the  *cause ;  and  it  is  still  more  difficult  to  under- 
stand why  the  sequestrators  appointed  by  the  Court  to  execute 
the  last  process,  should  be  obliged  to  resort  to  the  sheriff  for 
(1)  I  Chanc.  Rep.  187  ;  1  Fowler's  Exchequer  Practice,  181. 
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protection  and  assistance,  if  the  commissioners  named  by  the       Milleb 
plaintiff  in  the  earlier  process  are  intended  to  be  entrusted  with        knox. 
all  the  powers  of  the  sheriff. 

Commissions  of  rebellion  appear  from  Gilbert's  Forum 
Bomanum,  pages  17  and  18,  to  have  been  anciently  directed  to 
the  sheriff ;  and  they  may  be  so  directed  at  the  present  time : 
Practical  Register,  130,  Com.  Dig.  Chancery,  D.  5.  Gilbert  says 
that  the  commission  of  rebellion  commanded  all  constables  and 
bailiffs  to  assist  the  sheriff;  and  speaking  of  the  attachment, 
proclamation,  and  commission  of  rebellion,  '^  these  were  all 
directed  to  public  ministers  and  officers'  of  justice,  and  plainly 
appeared  to  be  the  ancient  prerogative  process  to  compel  appear- 
ance in  the  Superior  Court  of  Judicature.'*  Such  conmiissions, 
however,  are  now  and  for  a  long  time  have  been  usually  directed 
to  commissioners,  of  which  there  is  an  instance  as  early  as  Easter 
Term,  86  Henry  VIII.,  in  Hargrave's  Manuscripts,  vbi  supra.  In 
a  precedent  in  the  reign  of  James  I.,  West's  Symb.  vol.  ii. 
page  185,  in  the  edition  of  1627,  as  well  as  in  those  contained 
in  1  Harrison's  Chancery  Practice,  289,  and  1  Fowler's  Practice 
of  the  Exchequer,  160,  of  more  modern  date,  it  will  be  found 
that,  when  they  are  directed  to  commissioners,  not  only  all 
mayors,  constables,  and  liege  subjects  are  commanded  to  assist 
the  commissioners,  as  they  were,  according  to  Gilbert,  formerly 
to  assist  the  sheriff;  but  in  addition  to  the  general  words,  mayors, 
constables,  &c.,  used  in  the  commission  to  the  sheriff,  the  word 
"sheriffs"  is  introduced;  so  that,  in  .whatever  county  the  com- 
missioners exercise  their  authority,  the  sheriff  of  that  county  is 
commanded  to  aid  and  assist  them.  From  which  there  seems 
great  reason  to  infer  that,  although,  for  convenience,  where  a 
♦defendant  absconds,  the  commissioners  are  empowered  to  arrest  [  •6ii  ] 
the  defendant  in  any  county  in  which  he  may  be  found,  they 
ought,  in  case  of  resistance,  requiring  the  aid  of  the  posse 
comitatus,  to  resort,  to  the  sheriff  of  that  county,  the  ancient 
responsible  officer  of  the  Crown,  originally  authorised  to  enforce 
the  process.  The  effect  of  this  course  of  proceeding  is  to  enable 
the  same  commissioners  to  avail  themselves  of  the  power  and 
authority  of  the  sheriff  in  every  county  in  the  kingdom,  without 
conferring  upon  them  such  an  extraordinary  and  unknown  power 
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Miller  as  that  of  raising  by  their  own  authority,  not  merely  the  posse 
KnoXi        comitatus,  but  the  whole  posse  regni. 

The  probability  of  this  view  is  much  strengthened,  both  by  the 
right  of  the  commissioners  to  make  a  return  of  resistance  as  an 
excuse  for  not  executing  their  commission,  and  the  practice  of 
issuing  subsequent  commissions  of  rebellion,  or  writs  of  assistance 
to  the  sheriff  after  resistance,  made  either  to  the  commissioners 
of  rebellion,  or  to  sequestrators. 

The  sheriffs  are  ministerial  oflBcers  of  the  Court,  and  so  are 
all  bailiffs  of  franchises.  It  is  possible  that  sheriffs,  and  all 
other  ministerial  officers  of  the  Court  of  Exchequer,  may  be 
liable  to  attachment  for  refusing  to  obey  the  call  of  the  commis- 
sioners; but  it  is  not  to  be  assumed  without  the  sanction  of 
usage,  that  a  court  of  equity  by  introducing  into  a  commission 
directed  to  private  individuals,  a  description  of  the  persons  liable 
to  be  called  upon  by  the  sheriff,  can  thereby  render  all  peace 
officers  and  all  private  subjects  of  the  realm,  who  stand  in  no 
such  relation  to  the  Court,  liable  to  the  proceeding  by  attach- 
ment, to  which  they  would  not  be  liable  for  disobedience  to  the 
sheriff.  If  a  stranger  be  liable  to  an  attachment,  what  is  to  be 
the  consequence,  and  by  what  acts  is  his  contempt  to  be  purged  ? 
The  contempt  in  question  being  a  mere  nonfeasance  of  something 
[  •612  ]  *required  to  be  done  at  a  time  past,  the  party  attached  cannot 
purge  his  contempt  by  compliance.  A  commissioner  who  is 
attached  for  permitting  the  defendant,  after  having  taken  him, 
to  go  at  large,  must  either  produce  the  body  or  pay  the  debt : 
Sacheverell  v.  Sacheverell  (i),  and  Nelson  v.  Yelverton  (2).  Is  it  to 
be  contended  that  a  stranger,  in  consequence  of  whose  default 
the  defendant  has  been  able  to  avoid  arrest,  may  be  subjected  to 
the  same  penal  consequences  ?  The  commission  of  rebellion  is 
not  the  only  commission  which,  at  the  close  of  it,  contains  a 
general  command  for  all  mayors,  sheriffs,  bailiffs,  constables,  and 
all  other  officers,  ministers,  and  subjects  whatsoever,  to  aid  and 
assist  the  commissioners  in  the  execution  of  the  premises.,  as  they 
shall  answer  for  the  contrary  at  their  peril.  These  words  are 
found  at  the  close  of  a  commission  for  dividing  lands  pursuant 
to  a  decree :  2  Fowler's  Practice  of  the  Exchequer,  267 ;  yet  it 
(1)  Toth.  38.  *•  (2)  Id.  39,  40. 
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will  scarcely  be  contended  that  a  private  person,  a  stranger  to  Miller 
the  subject  of  the  proceeding,  would  be  liable  to  an  attachment  enox. 
for  withholding  his  personal  assistance  to  the  commissioners  in 
executing  the  duties  of  their  commission.  In  2  Harrison's  Practice 
in  Chancery,  399,  we  find  that  when  the  commissioners  in  such 
a  case  are  resisted,  a  writ  of  assistance  issues,  directed  to  the 
sheriff,  similar  to  that  which  issues  in  case  of  resistance  to 
sequestrators.  And,  it  is  well  known,  that  words  of  similar 
import  are  introduced  in  various  commissions  of  inquiry,  which 
certainly  do  not  render  all  the  subjects  of  the  realm  liable  to 
the  penal  consequences  of  imprisonment  without  trial,  for 
non-compliance  with  such  general  command. 

That  a  private  person  would  be  justified  in  rendering  assistance 
to  a  commissioner,  when  required  by  virtue  of  *the  command  in  (  ♦eis  ] 
the  commission  of  rebellion,  is  not  disputed ;  nor  that  he  may 
possibly  render  himself  obnoxious  to  a  prosecution  for  a  mis- 
demeanor in  refusing  to  lend  his  assistance  ;  but  for  the  punish- 
ment of  such  refusal  by  attachment,  no  single  example  has  been 
found ;  and  in  the  absence  of  express  authority  or  established 
usage,  I  feel  myself  bound  to  say,  that  in  my  humble  opinion, 
the  power  to  issue  an  attachment  in  such  case  does  not  exist. 

BOLLAND,  B. : 

My  Lords,  I  feel  it  to  be  necessary  only  to  say  that  I  concur 
in  the  opinion  which  has  been  expressed  by  my  learned  brothers, 
Mr.  Justice  Patteson  and  Mr.  Justice  Williams. 

Pabke,  B.  : 

In  answer  to  the  fifth  question  proposed  by  your  Lordships, 
the  only  one  on  which  a  difference  of  opinion  exists,  I  have  to 
state  mine,  that  it  is  competent  for  the  Court,  in  the  case 
suggested,  to  commit  for  a  contempt. 

The  commissioners  being,  so  to  speak,  sheriffs  for  the  purpose 
of  executing  this  process  in  each  and  every  county,  and  having, 
as  it  were,  a  special  patent  of  assistance  by  the  words  of  their 
commission,  possess  the  like  authority  which  is  vested  in  the 
known  officer  of  the  law,  by  the  common  law,  to  take,  if  need  be, 
the  power  of  the  county  in  whioH  he  is  called  upon  to  act  in 
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MiLLEB  order  to  execute  the  process ;  and  it  follows  from  thence  that 
Knox.  every  one  who  would,  under  the  same  circumstances,  be  bound 
to  obey  the  requisition  of  the  sheriff  of  his  county,  is  equally 
bound  to  obey  that  of  the  commissioners,  within  the  same  county, 
and  punishable  if  he  do  not.  That  the  punishment  may  be 
effected  by  means  of  an  indictment  or  criminal  information,  is 
clear  upon  the  authorities.  The  only  question  is,  whether  it 
may  be  done  by  attachment. 
[  614  ]  The    power   which   Courts   have   of    vindicating    their    own 

authority,  by  punishing  contempt  committed  in  or  out  of  Court, 
is  coeval  with  the  common  law,  and  stands  upon  immemorial 
usage;  for  which  I  would  refer  to  Rex  v.  Almon{i).  It  is  a 
summary  remedy  for  obstructions  in  the  course  of  justice,  and 
for  causing  the  process  of  the  law  to  be  obeyed,  and  upon  prin- 
ciple that  remedy  must  be  applicable,  (whether  it  ought  to  be 
applied  or  not,  is  a  different  question  depending  on  circum- 
stances,) to  all  cases  in  which  the  process  has  remained  unexe- 
cuted by  a  breach  of  duty  in  others ;  whether  such  breach  of 
duty  be  by  misfeasance  or  non-feasance ;  by  doing  that  which 
ought  not  to  be  done,  or  omitting  to  do  that  which  ought  to  be 
done.  And,  accordingly,  it  has  been  the  practice  to  apply  the 
remedy,  not  only  to  cases  in  which  individuals  have  obstructed 
the  process  of  the  Court,  by  impeding  its  officer  in  the  execution 
of  the  writ,  but  where  they  have  omitted  to  perform  a  duty  which 
is  cast  upon  them  by  virtue  of  the  process — as,  for  instance, 
where  the  sheriff  have  neglected  to  return  a  writ  or  bring  in  the 
body ;  or  where  a  person  subpoenaed  as  a  witness,  has  neglected 
to  attend.  Nor  is  this  remedy  confined  to  those  cases  in  which 
a  particular  individual  is  specially  named  by  the  writ,  for  it 
lies  against  a  constable  for  not  obeying  a  Judge's  warrant, 
directed  to  all  constables  to  arrest  a  man  for  felony :  Rex  v. 
White {2).  Nor  need  a  person  be  named  at  all:  if  a  writ  be 
directed  to  a  bishop,  his  chancellor,  whose  duty  it  is  to  obey 
it  :  Rex  v.  The  Bislwp  of  St  Asaph  (3),  may  be  punished  for 
disobedience. 

In  the  Court  of  Exchequer,  constables  and  peace  officers  may 

(1)  Wilmot's  Opinions,  254.  (3)  1  Wile.  332. 

(2)  Cas.  temp.  Hard.  42. 


VOL.  XLiv.l     1838.     H.  L.     4  BING.  N.  C.  614—616.  805 

be  attached  for  refusing  to  obey  the  order  ♦given  to  all  con-  Miller 
stables  in  the  letters  patent  of  assistance  to  officers  of  the  knox. 
customs,  issued  under  the  seal  of  the  Exchequer,  which  are  [  '^i^  ] 
referred  to  in  the  18  &  14  Car.  11.  c.  11,  s.  5.  Whether  such 
writ  of  assistance  derive  its  authority  from  the  common  law,  or 
from  that  statute,  is  wholly  immaterial  to  this  enquiry :  it  is 
enough  that  the  constables  are  bound  to  obey  it.  Three  instances 
have  been  referred  to  by  my  brother  Bosanquet  of  rules  made 
for  such  attachments  on  constables  in  the  Court  of  Exchequer  in 
1788,  1768,  and  1817,  which  have  been  found  upon  a  search  by 
the  officer  of  the  Court ;  in  one  of  which  the  rule  was  made 
absolute ;  in  another  submitted  to :  but  it  is  said,  that  in  the 
case  of  the  writ  of  assistance,  and  of  the  Judge's  warrant,  the 
instruments  are  directed  to  all  constables;  and  that  the  quasi 
writ  of  assistance  contained  in  a  commission  of  rebellion  is  not 
so  directed.  This  objection  would  be  well  founded,  if  the  subject 
were  not  bound  to  obey  such  a  writ ;  but  if  he  be,  it  seems  to  me 
to  be  a  distinction  without  a  real  difference,  and  that  he  is  so 
bound,  has  been  already  established,  and  is  a  matter  conceded. 
What  real  difference  can  the  form  of  the  writ  make,  if  in  sub- 
stance it  command  certain  persons  to  do  certain  things,  and  that 
command  is  obligatory  upon  them  ?  In  truth  the  legal  effect  of 
the  letters  patent  is  just  the  same,  whether  in  one  form  or 
another,  and  the  true  question  is,  whether  the  writ  command 
the  persons  mentioned  in  it,  and  such  persons  are  bound  to  obey 
it.  Nor  is  there  any  substantial  distinction  that  in  the  cases 
cited  the  public  were  immediately  concerned,  and  that  in  this 
they  are  not,  and  that  the  attachment  is  sought  for  the  advantage 
of  a  private  suitor ;  for  the  power  to  attach,  in  most  cases, 
is  executed  for  securing  private  rights  which  the  Courts  are 
established  to  protect  as  well  as  those  of  the  people  at  large. 
Nor  does  the  absence  of  a  precedent,  precisely  in  point, 
make  in  *my  judgment  the  least  difference,  for  there  is  none  in  [  •616  ] 
principle. 

I  am  of  opinion,  therefore,  that  the  Court  out  of  which  the 
writ  issues,  has  a  power  to  attach  for  contempt  in  the  case  of 
a  stranger,  who  being  liable  by  law  to  be  called  upon  to  assist, 
and  being  duly  called  upon,  declines  to  do  so. 
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Miller       Littledalb,  J. : 

Knox.  The   Judges   who   are  in  attendance,  are  all  agreed   in  the 

answers  to  the  first  four  questions  put  by  your  Lordships,  and 
their  opinion  has  already  been  delivered  as  to  them,  by  Lord 
Chief  Justice  Tindal.  But  on  the  fifth  there  is  a  difference  of 
opinion.  That  question  is,  "  Suppose  a  stranger  to  the  proceed- 
ings in  the  cause,  but  liable  to  be  called  upon  to  assist  in  the 
execution  of  a  writ  of  rebellion,  regularly  called  upon  to  render 
assistance,  and  declining  so  to  do,  can  the  Court  out  of  which 
such  writ  issued  commit  such  person  as  guilty  of  a  contempt  of 
such  Court  ?  " 

There  is  no  doubt  whatever  but  it  is  a  breach  of  public  duty 
in  any  of  the  Queen's  subjects  to  decline  giving  his  aid  and 
assistance,  and  for  which  breach  of  duty  he  is  liable  to  an  indict- 
ment or  a  criminal  information :  but  the  question  is,  is  it  a 
contempt  of  Court  for  which  he  may  be  attached  ? 

I  will  first  consider  how  it  would  be,  if  the  process  were 
directed  to  the  sheriff.  In  such  case  there  is  no  command  or 
direction  to  the  Queen's  subjects  in  general  to  aid  and  assist 
the  sheriff  in  the  execution  of  it.  But  nevertheless  in  a  case  of 
actual  resistance  or  opposition,  or  illtreatment  of  the  sheriff 
or  his  officers,  or  any  abusive  or  contumelious  language  as  to 
the  Court  or  its  process,  or  its  officers,  it  is  a  contempt  of  the 
Court  for  which  an  attachment  may  be  granted  ;  and  there  are 
several  instances  mentioned  in  our  law  books,  where  attachments 
[  •617  ]  for  such  causes  have  been  granted.  All  *these,  however,  are  cases 
of  misfeasance :  and  I  cannot  find  any  case  where  an  attachment 
has  been  granted,  or  any  authority  to  say  that  it  may  be  granted, 
for  the  nonfeasance  of  declining  to  aid  and  assist  the  sheriff. 

The  sheriff  is  authorised,  in  case  of  need,  to  call  forth  the 
posse  camitatus  to  aid  and  assist  him  in  the  execution  of  process, 
and  if  any  of  the  Queen's  subjects  refuse  to  join  it,  there  is  no 
doubt  but  it  is  a  breach  of  a  public  duty,  which  renders  a  man 
liable  to  an  indictment  or  a  criminal  information :  but  on  this 
proceeding  also  of  the  posse  comikttus  I  can  find  no  instance  of 
an  attachment. 

It  is  said  in  Brooke's  Abr.,  Fine  pur  contempt,  pi.  37,  "  if  the 
sheriff  or  his  bailiff  serves  a  writ,  every  man  is  bound  to  aid 
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them  in  their  needs,  and  this  by  the  common  law  ;  and  if  they  Miller 
do  not  do  it  at  the  request  of  the  sheriflf  they  shall  be  fined  ;  as  Knox. 
if  the  sheriff  requires  them  to  take  a  felon,  and  tHey  refuse,  they 
shall  be  fined : ''  so  also  in  Brooke's  Abr.  tit.  Trespass,  pi.  266, 
that  '*  a  sheriff  or  his  bailiff  may  serve  a  replevin  or  other  writ 
with  800  men  in  harness:  and  every  one  is  bound  to  aid  the 
sheriff  by  the  common  law :  and  if  they  do  not,' they  shall  be 
fined,  if  they  are  required  and  make  default ;  and  the  same 
law  is  where  the  sheriff  prays  them  to  take  felons.''  Even 
supposing  this  to  be  the  law,  yet  it  does  not  appear  from 
these  authorities  how  the  fine  was  to  be  imposed;  it  could 
not  be  for  a  contempt  of  Court,  because  though  the  punish- 
ment is  awarded  for  not  aiding  the  sheriff  on  process,  it  is  also 
awarded  for  not  aiding  the  sheriff  in  endeavouring  to  arrest 
a  felon  :  that  arrest  might  be  without  any  process  of  any  Court, 
because  the  sheriff  of  his  own  authority  has  a  right  to  arrest 
felons  without  the  process  of  any  Court ;  and  therefore  the  mode 
of  enforcing  this  fine  must  either  be  upon  a  conviction  or  on  an 
indictment  at  the  common  law,  or  by  some  summary  mode  of 
inflicting  fines  which  might  exist  in  those  times  of  turbulence, 
but  which  is  *now  forgotten :  for  it  never  could  be  supposed  that  [  *6i8  ] 
the  Court  of  Queen's  Bench,  as  the  superior  Court  of  criminal 
law  jurisdiction,  could  have  a  power  of  calling  up  a  person  who 
was  a  total  stranger  to  their  proceedings,  to  show  cause  why  an 
attachment  should  not  be  granted  against  him  as  a  punishment 
for  a  supposed  offence.  Indeed  it  is  apparent  that  this  fine  could 
not  be  imposed  for  a  contempt  of  Court,  for  a  contempt  of  Court 
is  punishable  by  imprisonment  as  well  as  fine,  if  the  Court  think 
proper ;  and  therefore  the  fine  which  is  here,  mentioned,  could 
not,  as  it  should  seem,  apply  to  a  proceeding  by  attachment. 

I  may  further  remark  on  the  statute  2  Hen.  V.  c.  8,  which 
directs  in  the  second  section,  **  that  the  King's  liege  people  being 
sufficient  to  travel  in  the  county  where  such  routs,  assemblies,  or 
riots  be,  shall  be  assistant  to  the  justices,  commissioners,  sheriff, 
or  under-sheriff  of  the  same  county,  when  they  shall  be  reason- 
ably warned  to  ride  with  the  said  justices,  commissioners,  sheriff, 
or  under-sheriff  in  aid  to  resist  such  routs,  riots,  and  assemblies, 
upon  pain  of  imprisonment,  and  to  make  fine  and  ransom  to  the 
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Miller  King."  Now,  here  is  a  parliamentary  direction  for  all  persons 
Knox.  ^0  be  assistant  to  the  justices,  commissioners,  sheriff,  and  under- 
sheriff,  and  to  be  punished  by  imprisonment  and  fine  if  they  do 
not.  This  is  subject  to  the  same  remark  that  I  have  already 
made  as  to  aiding  sheriffs  in  the  execution  of  process  :  the  people 
are  commanded  to  do  what  is  required  by  this  Act  of  Parliament ; 
if  they  do  not,  they  are  subject  to  an  indictment  or  criminal 
information ;  but  the  fine  which  is  mentioned  cannot  be  for  a 
contempt  of  Court ;  for  the  cases  mentioned  in  the  Act,  of  riots, 
routs,  and  assemblies,  are  wholly  unconnected  with  any  Court, 
and  yet  the  parties  may  be  imprisoned  and  fined ;  and  therefore, 
when  it  is  said  in  the  quotation  from  Brooke's  Abridgment,  that 

[  '619  ]  persons  may  be  fined  who  *refuse  to  assist  the  sheriff,  the  pro- 
ceeding cannot  be  by  attachment  for  a  contempt  of  Court.  The 
view  which  I  take  as  to  this  appears  to  me  to  be  strengthened  by 
the  provisions  of  the  Statute  of  Westminster  2,  IB  Edw.  I. 
c.  89  (i),  which,  among  other  things,  says,  "and  as  soon  as  his 
bailiffs  do  notify  that  they  found  such  resistance,  forthwith,  all 
things  set  apart,  (taking  with  him  the  power  of  the  shire),  he 
shall  go  in  proper  person  to  do  execution  ;  and  if  he  find  his 
under-bailiffs  false,  he  shall  punish  them  by  imprisonment,  so 
that  others,  by  their  example,  may  be  reformed.  And  if  he  do 
find  them  true,  he  shall  punish  the  resistors  by  imprisonment, 
from  whence  they  shall  not  be  delivered  without  the  King's  special 
commandment.  And  if  per  case  the  sheriff  when  he  cometh  do 
find  resistance,  he  shall  certify  to  the  Court  the  names  of  the 
resistors,  aiders,  consenters,  commanders,  and  favourers,  and  by 
writ  judicial  they  shall  be  attached  by  their  bodies  to  appear  at 
the  King's  Court,  and  if  they  be  convict  of  such  resistance  they 
shall  be  punished  at  the  King's  pleasure.  Neither  shall  any 
officer  of  the  King  meddle  in  assigning  the  punishment,  for  our 
Lord  the  King  hath  reserved  it  specially  to  himself,  because  that 
resistors  have  been  reputed  disturbers  of  his  peace  and  of  his 
realm."  It  may  be  a  question  whether  this  Statute  of  West- 
minster be  in  all  its  parts  in  affirmance  of  the  common  law ;  in 
some  parts  it  certainly  is  so,  and  is  so  treated  by  Lord  Coke  in 
his  2nd  Institute,  p.  449.  Lord  Coke,  in  commenting  upon  the 
(1)  Eepealed  50  &  51  Vict.  c.  55,  a.  39. 
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Statute  of  Westminster  1,  3  Edw.  I.  c.  17,  as  to  where  distresses  Miller 
were  impounded  in  a  castle  or  fortress,  2  Institute,  193,  com-  knox. 
ments  more  largely  upon  what  was  the  common  law,  and  it  is 
in  his  commentary  upon  that  statute  that  he  cites  Bracton,  who 
wrote  before  the  statute,  to  show  what  the  common  law  was ;  but 
Bracton's  authority  is  only  as  to  persons  who  resist  the  process 
of  the  sheriff.  *But  I  think  it  is  quite  immaterial  whether  the  [  •620  ] 
Statute  of  Westminster  the  2nd,  18  Edw.  I.  c.  89,  be  altogether 
a  new  law,  or  only  in  affirmance  of  the  common  law :  if  it  be  a 
new  law,  it  does  not  extend  to  proceeding  by  attachment  against 
those  who  refuse  to  assist  the  sheriff,  but  only  to  resisters, 
aiders,  consenters,  commanders,  or  favourers.  And  again, 
suppose  this  Act  of  Parliament  be  wholly  in  affirmance  of  the 
common  law,  then  the  Act  must  have  been  passed  with  a  view 
of  making  the  law  more  publicly  known,  and  emphatically  to 
warn  the  King's  subjects  of  the  consequences  of  disobedience  to 
the  law ;  and  it  must  therefore  be  presumed  that  the  Act  made 
public  and  declared  the  whole  body  of  the  law  as  to  this  subject ; 
and  it  was  more  particularly  necessary  to  declare  what  the  law 
was  as  applicable  to  those  who  refused  to  assist  the  sheriff, 
because  upon  that  the  law  might  be  more  doubtful ;  but  nobody 
could  ever  doubt  what  the  law  was  in  cases  of  actual  resistance. 
I  think,  therefore,  that  the  silence  of  the  Act  of  Parliament  as  to 
persons  who  refuse  to  assist  the  sheriff,  and  the  making  the  pro- 
visions as  to  those  who  resist  the  sheriff,  shows  that  it  was  not 
considered  that  the  refusal  to  assist  the  sheriff  was  ground  for 
an  attachment. 

It  is  to  be  observed  that  I  do  not  mean  to  contend  that  the 
original  of  a  commitment  for  contempt  was  derived  from  this 
statute ;  it  has  been  supposed  that  a  passage  in  Gilbert's  History 
of  the  Common  Pleas,  pages  20  and  21,  so  considers  it ;  but  that 
is  not  so  if  you  take  the  whole  passage  together;  and  this  is 
explained  by  Lord  Chief  Justice  Wilmot  in  Rex  v.  Almon 
in  his  opinions  and  judgments,  page  255 ;  and  on  the  contrary 
I  say  the  origin  of  commitment  for  contempt  is  not  derived 
from  that  statute;  and  I  entirely  agree  that,  if  a  contempt 
of  Couit  be  committed,  the  power  to  commit  for  a  con- 
tempt is  coeval  with  the  foundation  *and  jurisdiction  of  our       [  •62i  ] 
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MiLLEB      Courts  of  justice,  and  necessary  to  give  effect  and  respect  to  their 
Knox.        proceedings. 

But  the  question  is,  what  is  a  contempt  ?  and  I  think  that  the 
mere  nonfeasance  in  refusing  to  assist  a  sheriff  in  the  execution 
of  process  is  not  a  contempt.  No  case  has  occurred,  and  there 
is  no  authority  in  our  text  books  to  say  that  it  is ;  and  the  silence 
for  many  centuries  must  be  taken  as  a  strong  proof  that  it  is 
not  so. 

I  have  hitherto  considered  the  case  as  standing  upon  the 
power  of  the  sheriff  as  under  the  writ  itself  directed  to  him. 
But  besides  that,  he  has  always  a  patent  of  assistance  from  the 
Crown,  by  which  the  Bang  commands  that  all  archbishops, 
bishops,  dukes,  earls,  barons,  knights,  freemen,  and  all  others 
of  that  county  be  to  the  sheriff  thereof  in  onmibus  qua  ad  officium 
illud  'pertinent  auxUiantes  et  respondent's. 

These  patents  of  assistance  are  probably  as  old  as  the  office  of 
sheriff,  and  are  meant  to  add  to  the  general  power  of  the  sheriff 
at  the  common  law ;  and  I  do  not  mean  to  say  but  that  as  they 
emanate  from  the  Crown  to  enforce  the  authority  of  the  sheriff 
acting  under  the  orders  of  the  Court,  they  may  not  have  the 
same  effect  as  if  the  clause  of  assistance  had  been  introduced 
into  every  writ.  But  supposing  that  to  be  so,  there  is  no 
authority  or  practice  that,  even  with  the  patent  of  assistance,  a 
person  who  refuses  to  assist  the  sheriff  is  guilty  of  a  contempt. 

But  it  may  be  said  that,  whatever  may  be  the  case  of  a  sheriff, 
yet  that,  under  a  commission  of  rebellion,  all  the  King's  subjects 
are  required  by  the  commission  of  rebellion  to  aid  and  assist  the 
commissioners :  but  I  think  that  the  commissioners  stand  in  the 
same  predicament  as  the  sheriff  with  his  patent  of  assistance. 
If  this  question  had  arisen  on  the  refusal  of  the  appellants  to 
assist  the  sheriff  in  the  execution  of  the  writ  of  attachment  prior 
L  *622  ]  to  the  commission  of  rebellion,  *the  direction  to  all  the  Queen*s 
subjects  to  aid  and  assist  the  sheriff  would  not  have  been  inserted 
in  the  attachment,  because  he  had  his  patent  of  assistance.  The 
commission  of  rebellion  is  directed  to  persons  named  by  the 
Court,  and  these  commissioners  have  authority  all  over  the 
kingdom ;  and  it  is  the  same  thing  as  if  an  attachment  issued  to 
every  separate  sheriff  in  the  kingdom.     The  word  ** rebel"  is 
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used,  but  it  is  not  used  in  a  treasonable  sense ;  it  is  only  that       Milleb 

he  is  in  contempt  and  cannot  be  found  in  the  bailiwick  of  the        knox. 

sheriff.     Now  these   commissioners,  who  of   course  vary  from 

each  other  in  every  case-,  have  no  patent  of  assistance  to  call 

upon  all  the  Queen's  subjects ;  and  therefore,  to  give  them  the 

same  power  as  the  sheriffs  have,  this  direction  to  the  Queen's 

subjects  to  aid  and  assist,  is  inserted  in  the  body  of  the  writ, 

and  by  that  means  they  possess  the  same  power  that  the  sheriff 

would  have  had  upon  the  attachment ;  but  they  are  never  meant 

to  have  greater  powers,  for  they  have  precisely  the  same  things 

to  do  as  the  sheriff ;  and  if  it  be  not  a  contempt  to  refuse  to 

assist  the  sheriff  with  his  patent  of  assistance,  it  can  be  none 

to  refuse  to  assist  the  commissioners  who  have  the  clause  of 

assistance  inserted  in  the  commission.     The  object  of  both  is  to 

take  care  that  the  King's  writ  be  obeyed  ;  but  one  officer  has  the 

writ  and  command  of  assistance  separately,  and  the  other  officer 

has  them  both  together. 

The  ground  I  go  upon  is,  that  a  nonfeasance  of  this  kind  is 
not  a  contempt  of  the  Court ;  and  I  know  of  no  instance  or 
authority,  except  as  after  mentioned,  where  an  attachment  has 
been  granted  on  a  proceeding  directed  to  persons  in  general, 
without  mentioning  their  names.  There  are  a  great  variety  of 
cases  where  attachments  are  granted  for  nonfeasance,  but  for 
the  most  part  they  are  where  the  parties  are  described  by  name 
or  by  office.  Such  are  attachments  against  sheriffs  *for  not  [  *623  j 
returning  writs,  for  not  paying  over  money  in  their  hands,  or, 
in  general,  for  not  doing  any  thing  which  the  Court  requires 
them  to  do  in  the  course  of  their  duty.  It  lies  against  the 
attorneys  and  other  officers  of  the  Court  for  a  great  variety  of 
acts  of  nonfeasance :  so  also  against  the  suitors  of  Courts  for 
not  paying  costs,  or  not  performing  an  award  made  under  the 
authority  of  the  Court :  so,  against  a  witness  for  not  attending 
a  trial  pursuant  to  a  subpoena  :  so  also,  against  a  person  for  not 
making  a  return  to  a  writ  of  habeas  corpus  to  bring  up  a  person 
illegally  detained.  The  case  of  Rex  v.  White  (i),  was  where 
the  Court  of  King's  Bench  issued  an  attachment  against  a  con- 
stable for  not  executing  a  warrant  which  had  been  issued  ;  but 
(1)  Cas.  temp.  Hard.  42. 
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Miller  that  was  in  respect  of  criminal  process,  and  where  the  Court  of 
Kkox.  King's  Bench  claimed  the  power  to  grant  warrants  in  criminal 
proceedings.  There  may,  indeed,  be  an  attachment  against 
persons  for  not  returning  a  writ  of  mandarmis  directed  to  many 
persons  who  are  not  a  corporation,  and  who  may  not  be  desig- 
nated by  names  ;  but  then  it  is  directed  to  a  class  of  persons ; 
and  besides,  such  an  attachment  could  only  be  on  the  party 
refusing  to  come  into  Court  and  do  the  thing  required,  and  not 
for  a  bye-gone  thing. 

It  may  be  said,  that  though  the  commission  of  rebellion  does 
not  mention  any  body  by  name  in  the  clause  of  aid  and  assist- 
ance, yet  that  when  the  commission  of  rebellion  is  properly 
notified  to  any  individual,  it  is  to  be  considered  in  the  same 
light  as  if  his  name  had  been  inserted  in  it :  but  I  know  of  no 
instance  where  that  has  been  so  held  ;  and  I  think  that  a  virtual 
and  inferential  direction  to  the  party  is  not  to  be  considered  in 
[  *62^  ]  the  same  light  as  if  he  had  been  named  in  the  commission ;  *anc( 
that  it  does  not  make  him  guilty  of  a  contempt  of  the  Court, 
and  render  him  liable  to  a  commitment  on  a  summary  proceeding. 
I  must  now  notice  a  proceeding  under  which  I  understand 
attachments  have  been  granted  in  cases  something  resembling 
the  present;  and  that  is  under  writs  of  assistance  granted  to 
persons  employed  in  the  collection  of  .the  revenue  of  the  Crown. 
Writs  of  assistance  are  for  some  purposes  of  very  ancient  date, 
but  as  to  those  for  collecting  the  revenue,  I  cannot  find  any 
trace  of  them  before  the  18  &  14  Car.  II.  c.  40,  s.  5,  which 
authorises  them  to  be  granted  under  the  seal  of  the  Court  of 
Exchequer,  to  take  a  constable,  headborough,  or  other  public 
officer,  to  do  various  acts  specified :  and  the  same  powers  have 
been  continued  in  various  subsequent  Acts  of  Parliament,  the  last 
of  which  appears  to  be  the  8  &  4  Will.  IV.  c,  58,  ss.  88  and  89  (i). 
There  are  instances  of  informations,  filed  in  the  Crown  Office 
by  the  Attorney-General^  against  persons  for  refusing  to  aid  and 
assist  under  a  writ  of  assistance ;  and  there  are  also,  I  under- 
stand, some  instances  of  attachments  being  granted  by  the  Court 
of  Exchequer  against  persons  for  refusing  to  aid  and  assist  the 
revenue  officers.  I  have  not  been  able  to  learn  whether  these 
(1)  Repealed  8  &  9  Yict.  c.  84,  9.  2. 
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instances  have  been  numerous ;  nor  whether  the  question  was  Millkb 
discussed  in  the  Court  of  Exchequer ;  nor  whether  they  were  knox. 
granted  on  the  ground  of  its  being  a  contempt  of  the  Grown  in 
matters  relating  to  the  collection  of  the  revenue ;  which  might 
be  said  was  as  much  allowable,  as  in  cases  where  parties  refused 
to  pay  obedience  to  the  warrants  of  the  Judges  of  the  King's 
Bench  in  criminal  proceedings. 

Upon  the  whole  consideration  of  the  fifth  question,  I  come  to 
the  conclusion,  that  it  is  not  a  contempt  of  the  Court  upon  which 
the  party  can  be  committed. 

Park,  J. :  [  626  J 

My  Lords,  I  do  not  feel  it  necessary  to  state  more  than  that  I 
fully  agree  in  the  opinion  which  will  be  stated  by  the  Lord 
Chief  Justice. 

TiNDAL,  Ch.  J. : 

My  Lords,  in  answer  to  the  last  question  above  proposed  to 
her  Majesty's  Judges,  and  upon  which  I  regret  to  find  that  two 
of  my  brethren  differ  from  me,  the  opinion  at  which  I  have 
arrived,  upon  the  best  consideration  I  can  bring  to  the  subject 
is  this  ;  that  if  a  stranger  to  the  proceedings  of  the  cause,  being 
in  other  respects  liable  to  be  called  upon  to  assist  in  the  execution 
of  a  writ  of  rebellion,  has  been  regularly  called  upon  to  render 
such  assistance,  and  refused  or  declined  so  to  do,  the  Court  out 
of  which  such  writ  issued  may  proceed  against  him  by  attachment 
for  a  contempt  of  the  Court,  and  if  no  sufficient  answer  or  excuse 
be  shown  on  his  part,  he  may  be  committed  for  such  contempt ; 
and  I  ground  this  opinion  upon  the  consideration  that  the 
proceeding  by  attachment  is  a  legal  and  constitutional  mode  of 
punishing  persons  guilty  of  contempts  against  the  authority  of 
the  superior  courts  of  law ;  and  that  the  disobedience  of  the 
mandatory  part  of  this  writ  by  a  person  who  has  been  duly  made 
acquainted  with  its  exigency,  and  required  to  assist,  and  has  not 
at  the  time  a  legal  excuse  for  refusing  or  declining  to  assist,  is  a 
denial  of  the  authority,  and,  therefore,  a  contempt  of  the  Court. 

That  there  must  exist  some  mode  of  enforcing  the  mandatory 
part  of  this  writ  requiring  from  strangers  aid  and  assistance  in 
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MiLLEB  the  execution  thereof,  is  obvious,  unless  such  mandate  which 
Knox.  ^^8  been  inserted  in  the  writ  from  the  earliest  times,  and  has 
been  continued  without  interruption  down  to  the  present,  is  to 
be  regarded  as  a  mere  formula  of  useless  words,  or  an  idle  and 
[  '626  ]  empty  threat ;  and,  therefore,  the  great  question  *that  )ias  been 
argued  at  your  Lordships'  bar  has  been,  not  whether  the  Court 
has  the  power  to  issue  the  mandate,  but  as  to  the  mode  of 
enforcing  it  by  law ;  the  plaintiff  in  error  contending  that  the 
course  to  be  pursued  against  such  as  refuse  or  neglect  to  obey  its 
authority,  is  by  indictment,  and  indictment  only  ;  the  defendant 
in  error  insisting,  on  the  other  hand,  that  to  proceed  against 
such  as  refuse  obedience  to  its  command  by  attachment  for 
contempt  of  the  Court  out  of  which  the  process  issues,  is  a  course 
sanctioned  by  law. 

That  the  superior  Courts  have  the  power  of  issuing  attach- 
ments for  the  purpose  of  vindicating  their  own  authority,  and 
punishing  contempts  committed  against  them,  is  not  denied. 
It  was  admitted,  in  the  course  of  the  argument,  that  attachments 
may  properly  issue  against  those  who  actually  resist  the  process 
of  the  Court,  who  treat  it  with  contumely,  or  who  commit  any 
act  of  violence  or  insult  against  the  ministers  of  the  Court 
employed  in  executing  such  process  ;  such  acts  are  universally 
allowed  to  be  properly  punishable  as  contempts  of  the  Court,  as 
they  amount  in  effect  to  an  obstruction  of  the  course  of  justice, 
and  require,  upon  that  account,  a  more  speedy  punishment  than 
can  be  obtained  by  recourse  to  indictment. 

Indeed,  it  is  difficult,  and  so  far  as  I  have  been  able  to 
discover,  impracticable,  to  find  the  period  of  time  when  pro- 
ceedings by  attachment  were  first  introduced ;  such  course  of 
proceeding  must  of  necessity  have  been  coeval  with  the  institution 
of  Courts  themselves ;  since  without  that  speedy  remedy  they 
could  never  either  have  acquired  or  sustained  that  dignity  and 
authority  in  the  eyes  of  the  people  which  is  essential  for  the 
performance  of  the  duties  with  which  they  are  entrusted. 

It  was  stated,  indeed,  in  the  course  of  the  argument,  that 

[  •627  ]      attachments  for  contempts  owe  their  origin  to  the  *Statute  of 

Westminster  2,  c.  39,  and  for  this  the  authority  of  Chief  Baron 

Gilbert  has  been  cited  in  his  history  of  the  Common  Pleas, 
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page  25.  Yet  upon  the  accurate  consideration  of  that  passage  in  Miller 
Gilbert,  and  of  the  statute  itself,  it  appears  that  neither  will  knox. 
support  such  a  proposition.  In  the  passage  referred  to,  the 
Chief  Baron  lays  it  down  that  *'  the  original  of  commitment  for 
contempt  seems  to  be  derived  from  this  statute,  for  since  the 
sheriff  was  to  imprison  those  that  resisted  the  process,  the  Judges 
that  awarded  such  process  must  have  the  same  authority  to 
vindicate  it ;  hence,  if  any  one  offers  any  contempt  to  the  process, 
either  by  word  or  deed,  he  is  subject  to  commitment  during 
pleasure  ;  viz.  a  qiut  non  deliberetur  sine  speciali  pracepto  Domini 
Regis ;  so  that,  notwithstanding  the  Statute  of  Magna  Charta, 
that  none  are  to  be  imprisoned,  nisi  per  legale  judicium  parium 
suorumy  vel  per  legem  terra,  this  is  one  part  of  the  law  of  the  land 
to  commit  for  contempts,  and  is  confirmed  by  this  statute." 
Now,  the  very  language  of  Chief  Baron  Gilbert  in  the  latter 
part  of  the  clause  is  at  variance  with  the  first ;  viz.,  that  it  is 
confirmed  by  the  statute,  not  created  by  it ;  and  the  language  of 
the  Statute  of  Westminster  itself  imports  that  the  writ  of  attach- 
ment was  not  then  for  the  first  time  introduced ;  the  statute 
enacting,  "  That  if  the  sheriff,  when  he  cometh  do  find  resistance, 
he  shall  certify  to  the  Court  the  names  of  the  resisters,  aiders, 
consenters,  commanders,  and  favourers ;  and  by  a  writ  judicial, 
they  shall  be  attached  by  their  bodies  to  appear  at  the  King's 
Court,  and  if  they  be  convict  of  such  resistance,  they  shall 
be  punished  at  the  King's  pleasure :  "  words,  which  are  con- 
sistent rather  with  the  attachment  being  a  mode  of  proceeding 
previously  known  and  practised  in  the  Courts,  and  directed  by 
the  statute  to  be  applied  to  this  particular  case,  than  with  the 
institution  of  a  proceeding  altogether  unheard  *of  in  the  Courts  [  *628  ] 
before  that  time ;  and  the  authority  of  the  Year  Book, 
8  Hen.  VII.  1  (which  has  been  before  referred  to),  is  express 
to  the  point,  that  the  Stat.  Westminster  2,  c.  39,  was  not 
introductory  of  a  new  law  against  resisters  of  the  sheriff,  but 
only  confirmatory  of  the  common  law. 

That  an  attachment  is  a  proceeding  which  has  existed  time 
out  of  mind  against  persons  guilty  of  a  contempt  of  Court, 
cannot  therefore  be  doubted,  and  the  question  that  has  been 
made  at  your  Lordships'  bar  has  been  whether  the  Court  has 
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Miller  any  authority  to  issue  it  against  persons  guilty,  not  of  any 
Kmox.  positive  act  of  contempt,  but  of  mere  nonfeasance  only :  and 
upon  consideration  of  the  cases  in  which  it  has  been  held  to 
apply,  it  appears  to  me,  if  not  by  direct  authority  to  be  drawn 
from  them,  at  least  by  necessary  analogy,  that  it  must  apply  to 
the  case  of  mere  nonfeasance  ;  that  is;  in  the  particular  case,  to 
mere  refusals  to  give  aid  to  the  officer. 

First,  in  the  case  of  refusal  to  aid  and  assist  the  sheri£F  in  the 
execution  of  an  ordinary  writ,  it  may  be  admitted  that  the  more 
common  course  of  proceeding  would  be  by  indictment  or  infor- 
mation against  the  party  so  refusing,  there  being  in  the  Crown 
Office  informations  to  be  found  upon  the  file  against  such 
offenders.  But  admitting  that  such  would  be  the  ordinary 
course  of  proceeding  in  that  case,  it  would  not  govern  the 
present ;  for  there  is  a  broad  distinction  between  the  two  cases. 
The  writ  of  execution  to  the  sheriff,  in  an  ordinary  suit,  is 
directed  to  the  sheriff ;  it  commands  the  sheriff  alone  ;  it  does 
not  call  on  any  of  the  liege  subjects  of  the  Eang  to  aid  or  assist ; 
and  consequently  the  declining  to  give  aid  or  assistance  in  the 
execution  of  such  a  writ,  would  be  no  direct  contempt  of  the 
Court,  however  it  might  amount  to  a  breach  of  the  subject's 
duty  to  the  King,  and  expose  the  party  to  an  indictment  or 

[  •629  ]  information ;  whilst,  *on  the  contrary,  the  commission  of 
rebellion  contains  a  clause  calling  on  all  other  ministerial 
officers,  besides  the  sheriff,  and  on  all  other  liege  subjects,  to  be 
aiding  and  assisting ;  and  consequently  the  refusal  to  comply 
with  it  is  a  direct  denial  of  the  authority  of  the  Court  from 
which  the  commission  issued. 

And,  accordingly,  it  appears  that  when  a  writ  of  assistance 
has  issued  to  the  sheriff,  there  are  instances  of  attachments 
upon  the  files  of  the  Court  of  Exchequer  against  persons  who 
have  refased  their  aid,  which  have  been  more  particularly 
referred  to  by  my  brother  Parke  who  has  preceded  me. 

2.  But  the  question  has  been  argued.  Is  this  mere  nonfeasance 
a  contempt  at  all  ?  The  answer  appears  to  be,  first,  that  it  falls 
distinctly  mthin  the  definition  of  a  contempt  adopted  by  Viner, 
from  the  Practical  Register  of  the  Court  of  Chancery.  It  is 
''  the  not  doing  what  the  party  is  commanded  or  required  by  the 
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process  or  order  of  the  Court :  "  Viner's  Abridgment,  Contempt.       Miller 

And   still   further,   it   appears   that  a   mere   nonfeasance  is  a        knox 

contempt  in  the  case  of  gubpoend  ad  testificandum^  where,  if  the 

party  to  whom  it  is  addressed  neglects  or  refuses  to  obey  it,  the 

ordinary  and  well  known  course  is  to  proceed  by  attachment  for 

a  contempt.     But  it  is  objected  that,  in  the  case  of  the  aubpcendf 

the  process  is  directed  to  the  party  by  name.     Undoubtedly  it  is 

so :    I  cannot  however  perceive  any  diflference,  in  reason  and 

principle,  between  a  process  directed  to  the  individual  by  name, 

and   a  process   directed   to   a  class   of  persons   by   a   general 

description,  and  personally  served  upon  a  particular  individual 

comprised  within  such  class.     The  authority  of  the  Court  which 

issues  the  general  command  is  admitted ;  that  the  description 

includes  the  individual  upon  whom  it  is  served  is  admitted  also ; 

that  it  is  a  command  sanctioned  by  the  usage  of  the  Court  from 

earliest  time,  *and  confirmed  by  law,  is  also  admitted.     Upon       F  "630  ] 

what  principle,  then,  can  the  refusal  to  obey  it  be  less  a  contempt 

of  the  Court,  and  less  punishable  by  attachment  than  in  the 

case  of  a  sxibpwnd  addressed  to  the  particular  party  ? 

3.  And  accordingly,  in  the  case  of  Rex  v.  White  and  others  (l), 
where  an  attachment  was  moved  for  against  the  defendants, 
constables  of  Scarborough,  for  not  obeying  the  Chief  Justice's 
warrant,  directed  **  to  all  constables  throughout  England,"  to  arrest 
a  man  for  felony,  it  was  said  by  the  Court,  **  that  the  Judges  of  this 
Court  have  power  to  grant  warrants  to  be  executed  by  all  constables, 
&c.,  throughout  England  ;  and  disobedience  to  a  Judge's  warrant 
is  a  contempt  of  the  Court,  and  such  a  contempt  as  the  Court  will 
take  notice  of  by  way  of  attachment.''  In  that  case  the  direction 
of  the  warrant  is  general ;  it  is  the  semce  on  the  individual  con- 
stable, and  the  disobedience  by  such  individual,  which  form  the 
ground  of  the  attachment.  And  although  it  was  said,  in  Reg. 
v.  Wyatt  (2),  that  the  constable  to  whom  a  warrant  was  directed  by 
a  justice  of  the  peace  is  indictable,  and  that  when  an  officer 
neglects  a  duty  incumbent  on  him,  either  by  common  law  or  by 
statute,  he  is  for  his  default  indictable,  it  by  no  means  follows 
that  the  superior  courts  of  law  might  not  also  grant  an  attach- 
ment for  a  similar  neglect  of  process  issued  by  them.  Indeed, 
(1)  Cas.  temp.  Hard.  42.  (2)  1  Salk.  380. 

R.R. — ^VOL.  XLIV.  52 
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Miller      the  case  above  referred  to  is  a  direct  authority  that  they  may;  and 

Knox.  although  it  would  not  form  any  ground  for  inferring  the  authority 
of  the  Courts  to  issue  an  attachment  in  this  case,  if  it  could  not 
be  supported  by  other  considerations,  yet  it  is  not  immaterial  to 

[  'eai  ]  observe  that  the  mode  of  investigating  the  complaint,  by  *an 
application  to  the  Court  for  an  attachment,  is  in  most  instances 
more  favourable  to  the  party  accused,  than  that  by  indictment. 

If  the  charge  of  disobedience  to  the  mandate  is  denied,  his  own 
denial  upon  oath  is  more  ready  to  him  than  the  calling  a  witness 
upon  an  indictment  to  prove  his  obedience  ;  for  he  must  know, 
if  any  one  does,  whether  he  has  obeyed  it  or  not ;  and  again, 
when  he  has  declined  or  refused  to  obey  it,  the  ground  for  his 
disobedience  in  most  cases  must  be  exclusively  confined  to  his 
o\vn  breast.  Was  the  requisition  of  the  commissioners  clearly 
made  known  to  him  ?  was  their  authority  sufficiently  explained 
at  the  time  the  request  was  made?  was  their  request  of  assistance 
justified  by  the  exigency  of  the  occasion?  was  it  a  request 
reasonable  as  to  the  individual,  respect  being  had  to  his  age, 
strength,  and  condition  of  mind  or  body  ?  was  the  demand  upon 
his  services  reasonable  in  respect  to  their  extent  or  duration  ? 
was  he  prevented  by  the  performance  of  conflicting  duties  of  an 
equal  or  greater  pressure  ?  or  was  he  disabled  by  any  private 
concerns  of  a  nature  and  description  so  pressing  and  over- 
whelming as  at  once  to  rebut  the  charge  or  even  the  suspicion 
of  any  contempt  of  the  Court?  All  these,  and  many  other 
grounds  of  denial  or  excuse,  which  may  vary  infinitely  in  different 
cases,  are  extremely  difficult  to  prove  by  witnesses  on  an  indict- 
ment, but  may  at  once  be  made  apparent  to  the  Court  by  the 
affidavit  of  the  party  charged.  And  let  it  not  be  forgotten,  that 
the  party  charged  has  the  power  of  stating  the  facts  in  his  favour 
according  to  his  own  impression  of  the  truth,  which  is  never 
likely  to  be  unfavourable  to  himself ;  and  that  the  clear  and 
explicit  statement  of  the  party  so  charged  is  taken  by  the  Court 
to  be  true,  and  cannot  be  made  the  subject  of  contradiction  in 
this  stage  of  the  proceedings  ;  whereas,  in  the  case  of  an  indict- 

[  *682  ]  ment,  he  *cannot  be  a  witness  for  himself  at  all ;  so  that  the 
balance  of  advantage  in  this  mode  of  prosecuting  for  the  offence 
is  very  far  in  favour  of  the  party  accused. 
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Upon  the  whole,  therefore,  from  the  reason  of  the  thing  itself,       Millkr 
b^'  analogy  to  cases  which  have  occurred,  and  by  the  authority        knox. 
of  those  which  have  any  bearing  upon  the  point,  I  would  humbly 
state  my  opinion  to  your  Lordships  to  be,  that  an  attachment  for 
contempt  under  the  circumstances  assumed  in  your  Lordships' 
question  is  a  proceeding  justified  by  law  (i). 

It  was  ordered  by  the  House  that  the  further  consideration  of 
the  cause  be  put  oflF  sine  die. — Lords  Journals,  22  May,  1838, 
p.  343. 

LINE  V.  STEPHENSON   and   Another,  Executors  op        isss. 


Thomas  Gutterson,  Deceased  (2). 


June  8. 


(4  Bing.  N.  C.  678—684  ;  S.  C.  6  Scott,  447 ;  7  L.  J.  (X.  S.)  C.  P.  263.)  [  678  ] 

The  word  "  demise  "  in  a  lease,  implies  a  covenant  for  title  and  a  cove- 
nant for  qiiiet  enjoyment :  but  both  branches  of  such  an  implied  covenant 
are  restrained  by  an  express  covenant  for  quiet  enjoyment. 

The  declaration  stated,  that  on  the  27th  of  October,  1836,  by  a 
certain  mdenture  then  made  by  and  between  Thomas  Gutterson 
of  the  one  part,  and  the  plamtifif  of  the  other  part,  the  said 
T.  Gutterson  for  the  consideration  therein  mentioned,  did  demise, 
lease,  and  to  farm  let  unto  the  plaintiff,  two  messuages,  &c.,  to 
have  and  to  hold  the  same  unto  the  plaintiff,  his  executors, 
administrators,  and  assigns,  from  the  25th  of  December  then  next 
ensuing,  for  and  during  and  unto  the  full  end  and  term  of  forty- 
nine  years,  wanting  ten  days,  from  thence  next  ensuing,  and 
fully  to  be  complete  and  ended,  yielding  and  paying  therefore  the 
rent  of  80/.  a  year.  And  the  said  T.  Gutterson  did,  by  the  said 
indenture,  for  himself,  his  executors,  administrators,  and  assigns, 
covenant,  promise,  and  agree,  to  and  with  the  plaintiff,  his 
executors,  administrators,  and  assigns,  that  he  the  plaintiff,  his 
executors,  administrators,  and  assigns,  paying  the  said  yearly 
rent  of  80Z.,  and  observing,  performing,  and  keeping  all  and 

(1)  It  appears  from  the  Lords  vcmtr  Hotel  Co,  v.  Ilamiltony  [1894] 
Journals  that  Mr.  Baron  Alderson  2  Q.  B.  836,  840,  63  L.  J.  Q.  B.  661, 
also  delivered  his  opinion  upon  the  663,  C.  A.;  Jiat/nf«  v.  Umjfl,  [189*3] 
5th  question  in  the  affirmative,  and  1  Q.  B.  820,  823,  64  L.  J.  Q.  B.  411, 
gave  reasons.— E.  C.  414 ;  [1895]  2  Q  B.  610,  616,  64  L.  J. 

(2)  Cited  as  settHngthelaw:  (/ro«-  U.  B.  787,  0.  A.— B.  C. 
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Like  singular  the  covenants  and  agreements  in  the  said  indenture 
Stephenson,  contained,  which  on  his  and  their  part  were  and  ought  to  be 
observed,  performed,  and  kept,  according  to  the  true  intent  and 
meaning  of  the  said  indenture,  should  and  might  peaceably  and 
quietly  have,  hold,  use,  occupy,  possess,  and  enjoy,  all  and 
singular  the  several  messuages  or  tenements  and  premises,  with 
the  appurtenances  thereunto  belongings  for  and  during  the  said 
termj  without  any  let,  suit,  trouble,  hindrance,  or  interruption 
whatsoever,  by  or  from  the  said  T.  Gutterson,  his  executors, 
[  •679  ]  administrators,  or  assigns,  or  any  person  or  *persons  claiming 
or  to  claim  from,  through,  under,  or  in  trust  for  him.  them,  or 
any  of  them.  Breach ;  that  the  said  Thomas  Gutterson  had 
not,  at  the  time  of  the  sealing  and  delivery  of  the  said  indenture, 
or  at  any  other  time  during  his  lifetime,  nor  had  the  defendants 
at  any  time  before  the  commencement  of  this  suit,  power  and 
authority  to  demise,  lease,  and  to  farm  let  the  said  messuages 
or  tenements  and  premises,  with  the  appurtenances,  to  the 
plaintiff,  his  executors,  administrators,  and  assigns,  for  and 
during  the  full  end  and  term  of  forty-nine  years,  wanting  ten 
days,  as  in  the  indenture  was  mentioned,  by  means  of  which 
said  several  premises,  the  plaintiff  lost  and  was  deprived  of 
several  sums  of  money  paid,  laid  out,  and  expended  by  the 
plaintiff,  in  and  about  the  pulling  down,  altering,  rebuilding, 
amending,  improving,  cleansing,  and  repairing  the  said  several 
messuages  or  tenements,  so  alleged  to  be  demised  to  the  x)laintiff 
as  aforesaid. 

Demurrer,  for  that  the  mere  want  of  power  to  grant  the  lease 
for  the  full  term  of  forty-nine  years,  wanting  ten  days,  did  not 
appear  on  the  face  of  the  declaration  to  be  a  breach  of  the 
express  covenant  declared  upon ;  that  the  subsequent  allega- 
tions as  to  the  loss  of  the  money  expended,  and  as  to  the  not 
keeping  and  breaking  the  covenant,  were  too  general ;  and  that 
the  supposed  breach  or  breaches,  or  what  was  alleged  as  such, 
was  merely  a  state  of  facts,  which,  though  consistent  with  the 
supposition  of  there  having  been  a  breach,  might  yet  have 
arisen  without  any  breach  at  all ;  and  that  no  sufficient  breach 
was  alleged. 

Joinder. 


VOL.  XLiv.]     1888.     C.  P.     4  BING.  N.  C.  679—681.  821 


Channell,  in  support  of  the  demurrer :  Line 

r. 

The  express  covenant  for  quiet  enjoyment  during  the  term,  Stephbnson 
qualifies  and  restrains  the  covenant  in  law  contained  in  the  word 
♦"demise":  Nokes'a  case  (i),  Merrill  v.  Frame  {2).  And  the  [  *680  ] 
breach  assigned  is  no  breach  of  the  covenant  for  quiet  enjoy- 
ment :  no  eviction  is  stated ;  and  the  plaintiff  may  have  enjoyed 
quietly,  notwithstanding  the  lessor  may  not  have  had  a  good 
title.  As  against  the  lessor  the  lease  was  good  by  estoppel,  and 
the  plaintiff  could  not  recover  on  the  lessor's  covenant  for  an 
eviction  by  a  stranger  :  2  Wms.  Saund.  178  a. 

Oftle,  for  the  plaintiff : 

Under  the  word  **  demise  "  two  covenants  are  implied :  one 
that  the  lessor  has  power  to  create  the  term :  Eraser  v.  Skey  (3) ; 
the  other,  that  the  lessee  shall  have  quiet  enjoyment :  and, 
though  an  implied  covenant  is  controlled  or  extinguished  by  an 
express  covenant  to  the  same  effect,  yet  both  the  covenants 
implied  in  the  word  "  demise "  are  not  extinguished  by  an 
express  covenant  on  one  point  only.  The  express  covenant  for 
quiet  enjoyment,  therefore,  in  the  present  lease  extinguished 
only  the  implied  covenant  for  quiet  enjoyment,  but  not  the 
implied  covenant  that  the  lessor  had  power  to  create  the  lease. 
In  Holder  v.  Taylor  (4),  it  was  held  that  a  lessee  might  sue  for  a 
breach  of  that  implied  covenant,  notwithstanding  he  had  never 
been  evicted  :  and,  though  at  the  end  of  the  case  the  Court  says, 
"  but  if  there  was  an  express  covenant  for  quiet  enjoyment  it 
might  be  otherwise,"  the  case  is  cited  in  the  abridgments  for  the 
first  point  only :  Com.  Dig.  Covenant  A.  C.  In  Burnett  v. 
Lynch  (o),  Littlbdalb,  J.  says,  "an  action  for  covenant  will  lie 
by  the  lessee  against  the  lessor  upon  the  word  '  demise  '  in  the 
lease ;  but  that  word  imports  a  covenant  in  law  on  the  part  of 
the  lessor  that  he  has  good  title;  and  that  the  lessee  shall 
quietly  enjoy  duripg  the  term." 

And  the  proof  that  these  two  implied  covenants  are  distinct,        [  681  ] 
is,  that  if  the  lessor  have  not  power  to  create  the  term,  he  may 

(1)  4  Co.  Eep.  80  b.  (4)  Hob.  12. 

(2)  13  B.  R.  612  (4  Taunt.  329).  (5)  29  R.  R.  343  (d  B.  &  C.  589). 

(3)  2  Chitty,  W6. 
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Line         be  sued  the  moment  he  has  executed  the  lease,  whereas  on  the 

•r, 

Stephenson,  covenant  for  quiet  enjoyment,  he  cannot  be  sued  till  after  an 
eviction.  Upon  the  first  covenant  the  lessee  may  recover 
nominal  damages,  and  if  he  continues  in  possession  and  lays 
out  money  on  the  premises,  and  is  afterwards  evicted,  he  niay 
recover  in  actual  damages  the  amount  he  has  lost.  In  Xorman 
V.  Foster  {!),  Hale,  Ch.  J.  said,  **  If  I  covenant  that  I  have  a 
lawful  right  to  grant,  and  that  you  shall  enjoy  notwithstanding 
any  claiming  under  me,  these  are  two  several  covenants,  and 
the  first-  is  general,  and  not  qualified  by  the  second  :  and  so 
said  Wyhle ;  and  that  one  covenant  went  to  the  title,  and  tlie 
other  to  the  possession :  "  and  in  IloneU  v.  lUchardH  (2),  Lord 
Ellenborouoh  said,  **  The  covenant  for  title,  and  the  covenant 
for  right  to  convey,  are  indeed  what  is  somewhat  improperh' 
called  synonymous  covenants;  they  are,  however,-  connected 
covenants  generally  of  the  same  import  and  effect,  and  directed 
to  one  and  the  same  object ;  and  the  qualifying  language  of  the 
one  may  therefore  properly  enough  be  considered  as  virtually 
transferred  to  and  included  in  the  other  of  them.  But  the 
covenant  for  quiet  enjoyment  is  of  a  materially  different  import, 
and  directed  to  a  distinct  object.  The  covenant  for  title  is  an 
assurance  to  the  purchaser,  that  the  grantor  has  the  very  estate 
in  quantity  and  quality  which  he  purports  to  convey,  viz.  in 
this  case,  an  indefeasible  estate  in  fee-simple.  The  covenant 
for  quiet  enjoyment  is  an  assurance  against  the  consec^uences  of 
a  defective  title,  and  of  any  disturbance  thereupon." 

It  was  competent  to  the  plaintiflf  to  set  out  the  deed  according 
[  •682  ]  to  its  legal  effect,  and  to  have  declared  on  *this  as  an  express 
covenant  for  title  :  Saltoun  v.  Houston  (3) ;  and  the  generality  of 
such  a  covenant  for  title  is  not  restrained  by  a  subsequent 
covenant  for  quiet  enjoyment :  Gainsford  v.  Griffiths  (4),  Hesse 
V.  Stevenson  (o),  Barton  v.  Fitz(ferald{H),  Smith  v.  Compton  {7). 
In  Xokes's  case  the  plaintiflf  sued  for  breach  of  the  covenant  for 
quiet  enjoyment,  and  there  had  been  an  eviction  :  the  only  point 

(1)  1  Mod.  101.  (5)  Page  880  below  (3  Bos.  &  P. 

(2)  1 1  R.  R.  287  (11  East,  633, 642).  565). 

(3)  25  R.  R.  665  (1  Ring.  433).  (6)  13  R.  R.  519  (15  East,  530). 

(4)  1  Siiund.  5».  (7)  37  R.  R.  387  (3  R.  &  Ad.  189). 
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decided  was,  that  the  express  covenant  for  quiet  enjoyment  Line 
restrained  the  generality  of  the  covenant  in  law  contained  in  stkphenson. 
the  word  "  demise,"  that  is,  restrained  it  as  to  the  implied 
covenant  for  quiet  enjoyment,  but  not  as  to  the  implied  covenant 
for  good  title ;  and  even  this  position  is  said  in  the  report  of  the 
same  case  by  Croke,  to  have  been  the  opinion  of  Popham,  Ch.  J. 
only.  The  only  case  which  makes  against  the  plaintiff  is 
Miluer  v.  Ilorton  (i),  but  that  was  overruled  by  Smith  v. 
Cowpton. 

TiNDAL,  Ch.  J. : 

I  see  no  reason  to  alter  the  opinion  I  expressed  the  other 
day  (2),  that  the  generality  of  the  covenant  in  law  contained  in 
the  word  **  demise,'*  is  restrained  by  the  express  covenant  for 
quiet  enjoyment.  The  rule  is  laid  down  with  great  generality 
in  Nokess  case  as  reported  by  Lord  Coke,  and  I  must  infer  that 
he  is  correct  in  describing  that  rule  as  laid  down  by  the  whole 
Court,  since,  he  says  affirmatively  that  it  was  so  held  by 
Popham,  Ch.  J.  and  totam  curiam,  and  Croke,  after  mentioning 
Popham,  is  merely  silent  as  to  the  rest  of  the  Court.  It  has 
l)een  ingeniously  argued,  that  in  the  word  **  demise  "  two  distinct 
covenants  are  implied  ;  one  for  title,  *the  other  for  quiet  enjoy-  [  *G83  ] 
ment :  I  am  not  prepared  to  say  that  such  is  not  the  natural 
effect  of  the  word  **  demise";  but  there  is  no  authority  for 
saying  that  an  express  covenant  on  one  point  does  not  qualify 
the  whole  effect  of  the  word.  Fraser  v.  Keij  and  Norman  v. 
Foster  only  show  that  the  word  **  demise"  implies  a  power  to 
grant ;  and  that  where  there  are  two  express  covenants,  one 
that  the  lessor  has  power  to  giant,  the  other,  that  the  lessee 
shall  enjoy  without  interruption  from  any  claiming  under  the 
lessor,  the  generality  of  the  first  is  not  qualified  by  the  second : 
but  I  see  no  reason  why,  if  the  covenant  implied  by  the  word 
**' demise"  be  divided  into  two  parts,  a  subsequent  express 
covenant  for  quiet  enjoyment  should  not  apply  to  the  whole. 

(1)  M  Clel.  647.  for  the  defendants;  but  the  Court 

(2)  The  case  bad  been  argued  on  this  day  consented,  as  an  indulgence, 
a  former  day  by  Berf  for  0(jle,  who  to  hear  Otjle  himself,  ^ 
wart  ab:'eiit,  and  judgment  was  given 


I 


\ 
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Line         Park,  J.  : 

V. 

Stephenson.  The  rule  in  Nokes's  case  has  been  acted  on  ever  since  ;  and 
Lord  Coke*8  report  must  be  taken  to  be  correct,  as  he  was  then 
Attorney-General,  and  Croke  was  not  a  Judge  till  twenty-five 
years  after. 

There  is  nothing  in  Norman  v.  Foster  incompatible  with  the 
proposition  that  the  subsequent  express  covenant  controls  the 
entire  effect  of  the  word  **  demise." 

Vaughan,  J. : 

I  am  of  the  same  opinion.  It  would  be  impossible  to  give 
judgment  for  the  plaintiff  without  impugning  Nokcs's  case,  and 
renouncing  the  rule  that  an  express  covenant  controls  a  covenant 
in  law.  In  Merrill  v.  Frame,  the  Court  said  that  the  argument 
which  has  been  urged  to-day,  would  make  exprensitm  and  farifttm 
mean  the  same  thing. 

COLTMAN,  J. : 

There  is  a  great  difference  between  the  covenant  implied  in 
the  word  "demise"  and  an  express  covenant  for  good  title. 
In  Gainsford  v.  Griffith ^  Hesse  v.  Stevenson,  Barton  v.  Fitzgei'ald, 
and  Smith  v.  Compton,  the  covenant  for  title  was  express ;  and 
[  *^»84  ]  in  Norman  v.  *Foster,  Hale,  Ch.  J.  is  speaking  of  two  express 
covenants.  It  has  been  urged,  indeed,  that  the  covenant  for 
title  might  have  been  pleaded  as  an  express  covenant  here ; 
but  that  is  confounding  a  rule  of  evidence  with  a  rule  of 
construction.  It  would  be  dangerous  to  unsettle  the  rule  in 
Nokes's  case,  which  has  never  been  judicially  questioned :  and 
I  cannot  distinguish  the  present  case  from  Merrill  v.  Frame. 
There,  the  word  '*  demise  "  was  followed  by  a  covenant  for  quiet 
enjoyment  of  which  covenant  there  had  been  no  breach,  because 
the  party  who  entered  on  the  lessee  did  not  claim  under  the 
lessor :  the  question,  therefore,  was  whether  the  implied  covenant 
contained  in  the  word  ''  demise,"  was  not  qualified  by  the  express 
covenant  for  quiet  enjoyment.  The  Court  held  that  it  was ;  and 
therefore  our  judgment  must  be  for  the  defendants. 

Judgment  fm-  the  defendants. 
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[The  case  having  been  brought  into  the  Exchequer  Chamber,         Line 
on  error  from  the  Court  of  Common  Pleas  :]  Stkphbnsok. 

Ogle  now  for  the  plaintiff  contended,  as  before,  that  in  the         1838. 
word  **  demise,"  two  distinct  covenants  are  implied,  *one  for         LL_  * 
title,  and  the  other  for  quiet  enjoyment :  that  the  two  are  not  [SBing.N.C. 
synonymous :    per  Lord   Ellenborouoh,   Ch.  J.,  in  Howell  v.       r  ♦jg^  t 
Richards  (i),  and  Hale,  Ch.   J.,   in  Nornian  v.  Foster  (2) ;  per 
LiTTLEDALE,  J.  in  Bumett  v.  Lynch  (8)  ;  Eraser  v.  Skey  (4),  Bac. 
Abr.  Covt.  B.  Com.  Dig.  Covt.  A.  4 :  and  that  though  an  express 
extinguishes  an  implied  covenant,  yet  that  the  express  covenant 
here,  only  extinguished  the  particular  implied  covenant  to  which 
it  related,  namely,  the  covenant  for  quiet  enjoyment,  leaving  the 
implied  covenant  for  title  in  full  force. 

(Lord  Abinger,  C.  B.  :  Does  not  an  express  covenant  as  to 
one  branch  of  the  covenant  implied  by  the  word  "  demise '' 
exclude  the  other  ?     Expi'essio  unins  est  exclusw  alterius. 

Parke,  B.  :  Would  it  not  be  absurd  to  hold  that  the  lessee 
meant  to  covenant  absolutely  for  title  by  the  general  word 
"  demise,"  when  he  afterwards  expressly  confines  his  covenant 
to  the  acts  of  those  who  claim  under  him  ?    See  Nokes's  case  (5). 

LiTTLEDALE,  J. :  According  to  your  argument,  it  would  be  a 
good  breach  if  the  plaintiff  were  evicted  by  a  party  who  had  no 
title  at  all.) 

The  covenant  for  title  and  the  covenant  for  quiet  enjoyment  are 
so  essentially  distinct,  that  a  lessee  might,  before  entry,  recover 
nominal  damages  for  a  want  of  title  in  his  lessee,  and  after  entry, 
actual  damages  upon  an  eviction. 

(Alderson,  B.  :  The  whole  fallacy  is  in  assuming  that  upon 
this  indenture,  two  covenants  are  to  be  implied  from  the  word 
''  demise  " ;  it  is  true  that  the  word  if  it  stands  alone  raises 
a  covenant,  of  which  either  want  of  title,  or  eviction  would  be 

(1)  11  E.  E.  287  (11  East,  633, 642).  (4)  2  Chitty,  646. 

(2)  1  Mod.  101.  (5)  4  Co.  Bep.  80  b. 

(3)  29  E.  E.  343  (5  B.  &  C.  589). 
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Line         a  breach  ;  but  when  it  is  accompanied  with  an  express  covenant 
stkphenson.  against  the  acts  of  persons  claiming  under  the  lessor,  it  is  confined 
to  the  breach  by  eviction). 

[  'isy  ]  But  without  actual  eviction  a  lessee  may  *incur  serious  loss  from 
a  want  of  title  in  his  lessor,  as  by  effecting  extensive  improve- 
ments, upon  the  faith  of  a  duration  of  interest  which  he  has 
been  led  to  rely  on,  and  discovers,  too  late,  the  lessor  is  unable 
to  secure  to  him  :  that,  could  not  have  been  the  intention  of  the 
parties ;  and  in  order  to  give  effect  to  such  intention,  the  Courts 
have  often,  from  an  express  covenant,  raised  an  implied  one, 
where,  without  such  implication,  the  express  covenant  would 
be  fruitless;  as  in  Earl  of  Shrewsbury  v.  (hruM  (i),  WMf  v. 
VUnnmer  (2),  and  Randall  v.  Lifuch  (3).  The  plaintiff,  here, 
might  have  set  out  the  deed  according  to  its  legal  effect,  and 
then  it  would  have  appeared  on  the  declaration  as  if  there  had 
been  an  express  covenant  for  title :  in  such  case  it  would  have 
been  unnecessary  to  allege  an  eviction.  In  Holder  v.  Tayhr  (4), 
it  was  held  that  where  the  lessor  has  no  title,  a  lessee  may  sue 
for  a  breach  of  the  covenant  implied  in  the  word  '*  demise," 
notwithstanding  he  has  never  been  evicted  ;  and  the  language  of 
the  Court  at  the  end  of  the  case,  "  but  if  it  were  an  express 
covenant  for  quiet  enjoyment,  there  perhaps  it  were  otherwise," 
is  nowise  inconsistent  with  what  the  plaintiff  now  contends. 
The  covenant  for  title,  whether  express  or  implied  may  be 
broken  by  defect  of  title,  and  without  eviction :  the  covenant  for 
quiet  enjoyment  can  only  be  broken  by  eviction :  but  there  is 
nothing  in  the  case  of  Holder  v.  Taylor  which  leads  to  the 
inference  that  an  express  covenant  for  quiet  enjoyment 
extinguishes  an  implied  covenant  for  title. 

Lord  Denman,  Ch.  J. : 

We  are  all  satisfied  that  the  Court  of  Common  Pleas  is  right, 

and  that  this  case  could  not  have  been  decided  otherwise,  without 

violating  the  first  principles  of  the  construction  of  deeds,   as 

[  ♦isr,  ]       established    *by    Nokes^s   case,   and    recognised  in   Merrill  v. 

(1)  21  R.  R.  367  (2  B.  &  Aid.  487).  (3)  11  R.  R.  340  (12  East,  179). 

(2)  21  R.  R.  479  (2  B.  &  Aid.  746).  (4)  Hob.  12. 
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Frame  (i) ;  it  is   true  that  the  word  "  demise "  does  imply  a        Line 

covenant  for  title,  but  only  when  there  is  no  express  covenant  Stephenson. 

inconsistent  with  such  a  construction. 

Judgment  a  finned. 


MASON  V.  WHITEII0USE(2).  }^^\ 

(4  liiiig.  N.  0.  (592—693  ;  S.  C.  C  Scott,  57o  :  1  Am.  2(>1  ;  2  Jur.  54o ;  7  L.  J.  

(N.  S.)  C.  P.  295 ;  6  DowL  P.  C.  602.)  [  4  Bing.  N.  C. 

^  '  ^  r,92] 

Where  costs  are  ordered  to  be  paid  to  a  defendant  (in  an  ordinary 
action),  hie  attorney  is  competent  to  demand  and  receive  them,  without 
an  expresfl  power  of  attorney. 

The  defendant's  attorney  demanded  of  the  plaintiff  costs  of 
the  day  for  not  proceeding  to  trial  according  to  notice,  which 
costs  the  plaintiff  had  been  ordered  to  pay  to  the  defendant. 

The  plaintiff  omitted  to  pay,  whereupon  an  attachment  was 
issued  against  him,  which  R.  V,  Kichardsy  in  Easter  Term, 
obtained  a  rule  nisi  to  set  aside,  on  the  ground  that  the  plaintiff, 
having  been  ordered  to  pay  the  costs  to  the  defendant,  and  not 
in  the  usual  way  to  the  defendant  or  his  attorney,  was  not  in 
contempt  for  refusing  to  pay  them  to  the  attorney,  unless  he  had 
an  express  power  of  attorney  authorising  him  to  demand  them  : 
Dennett  v.  Pass  (3). 

Whatehi,  who  showed  cause,  contended  that  the  defendant's 
attorney  was  entitled  to  demand  and  receive  the  costs,  under  an 
order  calling  on  the  plaintiff  to  pay  them  to  the  defendant.  If 
the  defendant  was  entitled  to  demand  the  costs,  his  attorney, 
who  was  authorised  to  act  for  him,  must  be  equally  entitled. 
And,  if  it  were  otherwise  with  respect  to  a  sum  of  money  due  on 
other  accounts,  costs,  at  least,  ought  to  be  paid  to  the  attorney, 
because  he  might  have  a  lien  on  them  :  per  Holroyd,  J.,  MS.  T. 
1820.     Archbold's  Practice,  1275,  6th  edit.  (4). 

The   Court   at   first   made   the  rule  absolute ;    but   Whately 
having  this  day  referred  to  Newman  v.  Hill  *and  another  case,       [  '693  ] 

(1)  13  R.  R.  612  (4  Taunt.  329).  132.— R.  C. 

(2)  Cited  and  observed  upon  by  (3)  1  Bing.  N.  C.  638 ;  1  Scott,  586. 
Monroe,  J.  in  In  re  Broim^s  Estate,  (4)  See  Clark  v.  Digmnnf  3M.  &W  . 
Ax  parte  Sterlimf  (1886)  19  L.  R.  Ir.  319. 
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Mason 

r. 
Whitb- 

HO0SK. 


decided  in  the  Court  of  Exchequer  this  Term,  in  which,  on  a 

similar  order,  a  demand  by  the  attorney  of  the  party,  without 

an  express  power  of  attorney,  was  held  sufficient. 

The  attachment  was  allowed  to  stand. 

Rule  discharged. 


1838. 
June  IS. 

[  706  ] 


FISHER  V.  DEWICK  and  Another  (1j. 

(4  Bing.  N.  C.  706—711;  S.  C.  6  Scott,  587;  1  Arn.  282;  7  L.  J.  (N.  S.) 
C.  P.  279 ;  6  Dowl.  P.  C.  739.) 

A  particular  of  objections  delivered  by  the  defendant  in  an  action  for 
infringing  a  patent  right*  must  be  precise  and  definite.  It  is  not  sufficient 
to  say  that  the  improvements  or  some  of  them  have  been  used  before ;  the 
defendant  should  point  out  which. 

To  an  action  on  the  case  for  infringing  a  patent  obtained  by 
William  Sneath,  and  assigned  to  the  plaintiff,  for  the  manufac- 
ture of  bobbin  net  lace,  the  defendants  pleaded,  first,  Not  guilty. 
Secondly,  that  W.  Sneath,  in  the  declaration  mentioned,  did  not, 
by  an  instrument  in  writing  under  his  hand  and  seal,  particularly 
describe  and  ascertain  the  nature  of  his  alleged  invention. 
Thirdly,  that  the  said  alleged  invention  was  not  an  improvement 
in  such  machinery  for  making  bobbin  net  lace.  Fourthly,  that 
W.  Sneath  was  not  the  true  and  first  inventor  of  the  alleged 
improvements  in  the  machinery.  Fifthly,  that  the  alleged 
invention  was  of  no  use,  benefit,  or  advantage  to  the  public 
whatsoever.  Sixthly,  that  the  alleged  invention  was  not,  at  the 
time  when  the  letters  patent  were  granted,  a  new  invention. 
Seventhly,  that  W.  Sneath  did  not  assign,  transfer,  and  set  over 
unto  the  plaintiff  all  that  his  said  alleged  invention,  and  also  the 
said  letters  patent. 

The  defendant  delivered  the  following  particular  of  objections : 

1.  That  the  grantee  of  the  said  patent  was  not  the  true  or  first 
inventor  of  the  whole  or  any  part  of  the  improvement  or  improve- 
ments described  in  the  declaration,  letters  patent,  specification, 
or  either  of  them.  2.  That  the  improvements  alleged  to  have 
been  invented  by  the  said  W.  Sneath  were  not  invented  by  him. 
3.  That  the  said  improvements  were  not,  at  the  time  of  the 
granting  of  the  letters  patent,  nor  was  any  part  thereof,  new. 

(1)  Followed  in  Morgan  v.  Ftdhr,  No.  2  (1866)  L.  R.  2  Eq.  297.— R.  C. 
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4.  That  if  any  part  thereof  were  new,  the  *8ame  was  useless  or  Fisher 
unnecessary,  and  not  the  ground  of  any  patent  at  all ;  and  there-  dbwick. 
fore  ought  not  to  have  been  described  in  the  specification  as  part  [  '707  ] 
of  the  said  improvements.  5.  That  the  specification  did  not 
describe  with  sufficient  certainty  and  precision  the  nature  of  the 
supposed  improvements  or  the  manner  in  which  they  were  per- 
formed ;  and  particularly  that  they  were  not  applicable  to  every 
sort  and  description  of  the  machinery  to  which,  in  the  specifica- 
tion, they  were  said  to  be  applicable.  6.  That  the  said  improve- 
ments, or  some  of  them,  had  been  publicly  and  generally  used 
long  before  the  granting  of  the  said  letters  patent.  7.  That  the 
alleged  improvements,  and  the  means  of  enabling  the  public  to 
avail  themselves  of  them,  were  so  imperfectly  described  in  the 
specification,  or  instrument  in  writing  in  the  declaration  men- 
tioned, that  a  machine  could  not  be  made  by  the  description  in 
tiie  specification  to  produce  the  kind  of  lace  therein  mentioned. 
8.  That  it  was  stated  in  the  said  specification,  that  the  said 
improvements  were  applicable  to  machinery  for  making  bobbin 
net  lace,  whereas  there  were  several  machines  for  making  bobbin 
net  lace  to  which  there  was  no  adaptation  of  the  alleged  improve- 
ments stated  or  set  out  in  the  specification,  and  to  which  those 
improvements  could  not  be  applied  by  the  means,  and  in  the 
manner,  stated  in  the  specification.  9.  That  the  said  letters 
patent,  as  appeared  by  the  title  thereof,  were  granted  to  the 
said  W.  Sneath  for  having  invented  certain  improvements  in 
machinery  for  the  manufacture  of  bobbin  net  lace,  whereas  the 
said  specification  did  not  show  any  improvements  in  such 
machinery  for  the  making  bobbin  net  lace.  10.  That  the 
machinery  for  making  bobbin  net  lace  was  complete  in  itself, 
and  not  improved  by  any  part  of  the  inventions  for  which  the 
said  letters  patent  were  granted.  11.  That  such  of  the  machinery 
as  was  set  out  in  the  said  specification  as  lipplicable  to  the 
manufacture  of  bobbin  ^net  lace,  was  not  new,  but  was  in  general  [  *708  ] 
use  before  the  date  of  the  letters  patent.  12.  That  the  invention 
for  which  the  said  letters  patent  were  granted  was  more  extensive 
than  that  shown  in  the  specification.  13.  That  the  invention 
described  in  the  said  letters  patent  did  not  correspond  with  the 
invention  described  in  the  said  specification.     14.  That  the  said 
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FisHKR  W.  Sneath  claimed  as  his  invention  those  parts  only  of  the 
Dewick.  machine  which  were  described  in  the  said  specification  by  numeral 
figures,  whereas  many  of  the  parts  which  were  noted  by  letters 
in  the  said  specification  must  form  part  of  his  alleged  invention, 
or  the  same  would  be  incomplete.  15.  That  many  directions 
were  inserted  in  such  specification  which  were  altogether  useless, 
and  only  tended  to  mislead.  16.  That  the  alleged  invention  was 
not  an  improvement,  and  ought  not  to  be  the  subject  of  a  patent. 
17.  That,  should  the  said  alleged  invention,  or  any  part  thereof, 
be  an  improvement,  the  same  was  not  of  sufficient  consequence 
to  be  the  subject  of  a  patent.  18.  That  a  certain  part  or  parts 
of  the  said  alleged  invention  had  been,  before  the  date  of  the  said 
letters  patent,  combined  and  in  common  use,  both  severally  and 
together.  19.  That  the  description  of  certain  parts  of  the  said 
alleged  improvement,  as  set  forth  in  the  said  specification,  and 
the  description  thereof  as  set  forth  in  the  plans  thereto  annexed, 
were  at  variance  with  each  other,  and  did  not  correspond. 
20.  The  defendants  would  further  show  all  such  objections  to  the 
said  patent  and  the  specification  mentioned  in  the  declaration, 
as  should  be  considered  by  the  Court  to  be  admissible  under 
their  several  pleas,  and  whereof  the  pleas  themselves  were 
sufficient  notice. 

The  plaintiff  objecting  to  these  particulars  as  too  general,  and 
as  giving  no  more  information  than  the  pleas,  obtained  a  Judge^s 
order  for  further  and  better  particulars ;  which  order 

[  709]  JVightman  obtained  a  rule  nisi  to  rescind,  contending,  that 

to  require  particulars  more  specific  would  be  to  compel  the 
defendant  to  disclose  the  whole  of  his  case ;  and  that  the  Legis- 
lature, in  passing  the  stat.  5  &  6  Will.  IV.  c.  83,  s.  5  (i),  which 
directs  these  particulars  to  be  furnished,  never  intended  to 
proceed  to  such  an  extent. 

WildCf  Serjt.  and  Hoyg^ins,  who  shewed  cause,  argued  that 
these  particulars,  giving  no  explanation  of  the  defendant's  objec- 
tion to' the  patent,  were  an  evasion  of  the  statute.  The  statute 
meant  that  the  particulars  should  at  least  afford  more  information 

(1)  See  now  sect.  29  of  the  Paten tb,  Designs,  and  Trade  Marks  Act.  lSb3 
(46  &  47  Vict.  c.  57).— B.  C. 
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than  the  plea ;  and  the  defendant  ought  to  specify  what  parts  Fisher 
of  the  invention  were,  as  he  alleged,  useless  and  unnecessary ;  dewick. 
which  of  the  improvements  had  been  used  before,  and  where : 
Bulnois  V.  Mackenzie  (1).  A  mere  literal  compliance  with  the 
statute  was  not  sufficient :  the  compliance  must  be  in  a  spirit  of 
apprising  the  opposite  party  what  was  the  real  objection  meant 
to  be  relied  on ;  as  in  notices  under  statutes  for  the  protection  of 
magistrates,  commissioners,  dock  companies,  and  the  like.  These 
particulars,  as  they  stood,  were  calculated  to  mislead  rather  than 
to  assist  the  plaintiff. 

Wight  man  : 

Before  the  new  rules  the  defendant  in  cases  like  the  present 
pleaded  the  general  issue,  and  the  plaintiff  never  knew  what 
objection  would  be  taken  to  his  patent.  The  object  of  this 
statute  was  to  apprise  him  of  the  general  nature  of  the  objection, 
whether  it  was  to  the  invention,  or  parts  of  it,  or  to  the  specifica- 
tion ;  but  it  was  never  intended  to  call  on  a  defendant  to  disclose 
the  particulars  of  his  defence ;  and  if  the  present  order  be  sus- 
tained, applications  of  the  same  kind  will  be  interminable.  There 
is  no  instance  of  an  order  *to  amend  notices  of  action  :  w^iether  ^  *j]o  j 
the  notice  is  sufficient  for  the  admission  of  the  evidence  which 
the  plaintiff  proposes  to  adduce  is  always  a  question  for  the 
Judge  at  Nisi  Prius.  In  Bulnois  v.  Mackenzie,  the  particulars 
were  amended  to  a  very  small  extent. 

TiNDAL,  Ch.  J. : 

1  think  this  rule  must  be  discharged.  The  question  is,  whether 
on  this  particular  of  objections  the  matters  alleged  are  so  uncertain 
and  indefinite  that  they  are  calculated  rather  to  mislead  than  to 
assist  the  plaintiff.  The  object  of  the  statute  was  not,  indeed,  to 
limit  the  defence,  but  to  limit  the  expense  to  the  parties,  and 
more  particularly  to  prevent  the  patentee  from  being  upset  by 
some  unexpected  turn  of  the  evidence.  Under  the  fourth  section, 
therefore,  it  was  intended  that  the  defendant  should  give  an 
honest  statement  of  the  objections  on  which  he  means  to  rely : 

(1)  P.  668,  anU  (4  Bing.  N.  U.  127). 
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FisHBB  ^  and  I  am  not  afraid  of  the  prolixity  which  has  been  deprecated 
dewick.  by  *he  party  applying  for  this  rule ;  for  defendants  would  soon 
find  it  better  to  go  to  the  jury  on  the  points  on  which  they  meant 
to  rely  than  to  seek  to  mislead  their  opponents.  The  present 
particulars  are  so  vague  that  they  can  scarcely  have  been  fur- 
nished with  any  other  object.  For  instance,  the  objection,  **  That 
if  any  part  be  new  the  same  is  useless  and  unnecessary :  *'  the 
defendant  should  have  pointed  out  what  part.  ''  That  the 
improvements,  or  some  of  them,  have  been  used  long  before : " 
the  defendant  should  have  pointed  out  which.  If  he  would,  in 
the  Scotch  phrase,  condescend  upon  the  parts  to  which  he  objects, 
there  would  be  an  end  of  the  diflSculty. 

Park,  J. : 

The  protection  of  the  patentee  was  the  object  of  the  statute, 
and  particulars  so  general  as  these  afford  him  no  assistance. 

[  711  ]       Vaughan,  J. : 

The  object  of  the  statute  w^as  to  limit  the  expense  of  actions, 
and  let  tlie  patentee  know  what  objection  he  had  to  meet.  These 
particulars  are  an  evasion. 

COLTMAN,  J. : 

I  am  of  the  same  opinion.     It  is  incumbent  on  the  Court  to 

see  that  the  objections  are  stated  in  a  definite  and  intelligible 

form,  before  the  parties  go  down  to  trial,  that  the  patentee  may 

not  be  taken  by  surprise.     The  defendant  is  not  precluded  fx-om 

bringing  forward  any  number  of  objections,  but  he  must  state 

with  precision  what  they  are. 

Rule  discharged. 


18BS.  I3EINGL0E  v,  GOODSON. 

Jvne  7. 
(4  Bing.  N.  C.  726—736 ;  S.  C.  6  Scott,  502 ;  1  Arn.  322 ;  8  L.  J,  (N.  S.) 

[  726  ]  C.  P.  116.) 

By  wiU,  a  power  was  given  to  a  tenant  for  life  to  demise  for  twenty-one 
years,  and  to  executors,  to  mortgage  in  fee  or  for  years.  In  1812,  after 
testator  8  death,  the  tenant  for  life  made  a  grant  for  ninety-nine  years, 
if  he  should  so  long  live;  in  1814,  he  demised,  under  his  power,  for 
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twenty-one  yeara;  iu  1828,  the  executors  mortgaged  for  1,000  yeai^j      Brikoloe 
under  their  power.     To  an  action  brought  by  the  mortgagee  for  rent  ''. 

arising  under  the  lease  for  twenty-one  years  :  Held,  that  the  lessee  could      Goodbon. 
not  set  up  as  a  defence  the  interest  of  the  grantee  for  ninety-nine 
years. 

The  declaration  stated  that  Peter  Sers  deceased,  being  seised 
in  his  demesne  as  of  fee  of  the  messuage  and  lands  with  the 
appurtenances  hereinafter-mentioned  to  have  been  appointed 
and  demised  to  the  defendant,  by  his  will  devised  the  same  to 
Maples  and  Brown  and  their  heirs,  to  the  use  of  Peter  Sers's  son 
James  for  life  ;  with  power  to  Peter  Sers*s  executors.  Maples  and 
Brown,  to  raise  money  by  mortgage  of  his  real  estate  in  fee  or 
for  years ;  and  a  proviso  that  it  should  be  lawful  for  the  person 
entitled  to  the  rents  and  profits  for  the  time  being, — and  during 
the  minority  of  such  person,  for  Peter  Sers's  executors — to  lease 
the  premises  in  a  manner  there  prescribed,  at  a  rack  rent,  for 
any  term  not  exceeding  twenty-one  years  to  take  effect  in 
possession  :  that  Peter  Sers  died  seised  of  the  messuage  and 
lands  in  November,  1811 :  that  Maples  and  Brown  proved  the 
will ;  and  that  Maples  died  in  June,  1822 :  that  James  Sers 
being  entitled  under  the  limitations  in  the  will  to  the  rents  and 
profits  of  the  premises  hereinafter-mentioned  to  have  been 
demised  to  the  defendant,  being  part  of  the  premises  in  the  will 
mentioned,  afterwards,  and  after  he  came  of  age,  to  wit  on  the 
dlst  of  December,  1814,  by  an  indenture  between  James  Sers  of 
the  one  part,  and  the  defendant  of  the  other  part,  in  exercise  of 
the  power  given  him  by  the  will  of  Peter  Sers,  and  by  virtue  and 
in  exercise  of  all  other  powers  enabling  him  in  that  behalf,  did, 
by  way  of  demise  or  lease,  limit  and  appoint,  and  by  way  of 
further  assurance,  did  grant,  demise,  lease,  and  to  farm  let  to 
the  defendant,  his  executors,  administrators,  and  *a8signs,  the  [  *727  ] 
said  messuage  and  lands,  from  the  11th  of  October  then  last  past 
for  twenty-one  years  thence  next  ensuing,  at  the  rent  of  1,600Z. 
a  year  by  four  equal  quarterly  payments,  and  the  further  yearly 
rent  of  101.  for  every  acre  ploughed  up,  or  managed  contrary  to 
the  covenants  in  the  indenture  :  covenants  by  the  defendant  for 
payment  of  rent  and  good  husbandry:  that  the  defendant  entered 
by  virtue  of  the  indenture ;  and  that  the  demise  determined  on 
the  11th  of  October,  1885 :  that  after  the  death  of  Maples  and 
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Bbingloe  during  the  term  granted  as  aforesaid,  by  an  indenture  of  mort- 
GooDsoN'.  gage  of  14th  June,  1828,  between  Brown  of  the  first  part,  James 
Sers  of  the  second  part,  and  the  plaintiff  of  the  third  part,  in 
consideration  of  5,666/.  15^.  8^/.  paid  by  the  plaintiff  to  the 
accountant-general,  and  of  10s.  to  Brown  and  James  Sers,  Brown 
did  by  virtue  of  the  power  in  the  will  of  Peter  Sers,  bargain,  sell, 
and  demise,  and  James  Sers  granted,  demised,  and  confirmed 
to  the  plaintiff,  his  executors,  administrators,  and  assigns,  the 
said  messuage  and  lands,  to  hold  the  same  to  the  plaintiff, 
his  executors,  administrators,  and  assigns  from  the  day  before 
the  date  of  that  indenture,  for  the  term  of  1,000  years,  at 
the  yearly  rent  of  a  peppercorn,  if  demanded ;  subject  to  a 
proviso  for  redeeming  the  mortgage  on  payment  of  5,666/.  15«.  8</. 
with  interest :  that  the  plaintiff  thereby  became  entitled  to  the 
reversion  of  the  premises  demised  as  aforesaid  for  the  term  of 
twenty-one  years,  by  the  first-mentioned  indenture;  and  con- 
tinued so  until  the  8tli  of  May,  1835:  that  the  defendant  between 
the  14th  of  June,  1828,  and  the  8th  of  May,  1835,  managed  and 
cultivated  the  land  in  an  unhusband-like  manner,  and  became 
liable  to  pay  the  further  rent  of  2,000/.  a  year  at  the  rent  of  10/.  an 
acre,  for  each  acre  so  managed  as  aforesaid:  breach,  nonpajrment. 

The  defendant  pleaded, 
[  *728  ]  Thirdly,  that  before  the  making   of  the  indenture  *in  the 

declaration  first  mentioned,  to  wit  on  the  7th  of  May,  1812,  by 
an  indenture  then  made  between  James  Sers  of  the  first  part, 
George  Hillyard  of  the  second,  Thomas  Clement  of  the  third, 
and  George  Hillyard  King  of  the  fourth,  James  Sers  for  the 
consideration  therein-mentioned,  demised  the  messuage  and 
lands  described  in  the  indenture  m  the  declaration  first  above- 
mentioned  to  Thomas  Clement,  his  executors,  administrators, 
and  assigns  for  ninety-nine  years  from  the  6th  of  May,  1812, 
if  James  Sers  should  so  long  live  ;  and  that  at  the  time  of 
making  the  indenture  in  the  declaration  secondly  above- 
mentioned,  James  Sers  was  alive,  and  the  term  granted  to 
Thomas  Clement  undetermined. 

The  plaintiff'  replied,  the  power  given  by  the  will  of  Peter  Sers 
to  Maples  and  Brown,  or  the  survivor,  his  executors  and  adminis- 
trators, to  raise  money  by  mortgage  of  the  messuage  and  lands 
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in  question  for  payment  of  the  debts  of  Peter  8ers :  that  after     Bringloe 
the  making  of  the  indenture  of  appointment  and  demise  to  the      goodson. 
defendant  in  the  declaration  mentioned,  and  after  the  death 
of  Maples,  the  personal  estate  of  Peter  Sers  not  being  sufficient 
to  discharge  his  debts,  Brown  on  the  14th  of  June,  1828,  by 
virtue  of  the  power  given  him,  raised  the  sum  of  5,666Z.  15$.  Sd. 
by  mortgage  of  the  messuage  and  lands  in  question,  and  for  that 
purpose,  with  the  privity  of  James  Sers  demised  them  to  the 
plaintiff  for  1,000  years  at  a  peppercorn  rent,  subject  to  a  proviso 
for  redemption  on  payment  of  principal  and  interest  at  a  day 
now  past.      Averment  that  the  sum  of  5,6662.  15«.  8{/.  remained 
unpaid,  by  means  whereof  the  plaintiff  was  entitled  to  the  rever- 
sion of  the  premises  expectant  upon  the  determination  of  the 
term  granted  to  the  defendant. 
Demurrer  and  joinder. 

W.  H.  Watson,  in  support  of  the  demurrer : 

The  plaintiff  has  no  reversion  consequent  on  the  lease  of  "^1814,  [  *729  ] 
for  that  lease  was  not  valid,  inasmuch  as  the  demise  made  by 
James  Sers  in  1812,  for  ninety -nine  years,  suspended  the  power 
of  leasing  under  which  he  demised  to  the  defendant  in  1814. 
It  may  be  conceded  that  the  mortgage  of  1828  by  Brown,  was 
valid,  under  the  general  power  to  raise  money;  and  that  the 
plaintiff  takes  under  it :  It  may  be  conceded  that  that  power 
takes  precedence  of  all  the  others,  and  over-rides  the  estate  of 
James  Sers  the  tenant  for  life ;  but  the  plaintiff  is  not  an  assignee 
of  the  reversion  of  the  lease  of  1814,  because  that  lease  was  not 
a  valid  execution  of  the  leasing  power  in  Peter  Sers's  will ;  and  it 
was  not  a  valid  execution  of  that  power,  because  James  Sers  had 
previously  created  a  term  for  ninety-nine  years  out  of  his  life 
estate,  and  had  thereby  suspended  his  leasing  power :  Yelland  v. 
Ficlis  (1),  Vinveut  v.  Ennis  (2).  In  other  words,  the  lease  of  1814, 
under  which  the  defendant  claims,  could  only  take  effect  by  estoppel. 

It  is  bad  also,  because  it  was  not  granted  as  the  will  requires, 

by  the  person  who  for  the  time  being  was  entitled  to  the  rents 

and  profits.     In  1814,  the  person  entitled  to  the  rents  and  profits 

was  Clement,  under  the  deed  executed  by  James  Sers  in  1812 ; 

(1)  Moore,  788.  (2)  3  Vin.  Abr.  432. 
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Brinoloe     and  therefore  the  lease  of  1814  could  not  take  effect  in  possession ; 

(SOUD30N.      lioe  d.  Britne  v.  Prideaux  (i),  Shaw  v.  Summers  (2)  ;  for  WiUiums 
V.  Bosanquet  (3),  in  effect  overrules  Ren  v.  BulkeUi  (4). 

Therefore,  in  priority  of  law,  the  deed  of  1828  executed  by 
Brown  stands  first ;  the  demise  to  Clements  in  1812,  for  ninety- 
nine  years,  second  ;  the  lease  to  the  defendant  in  1814,  third ; 
and  James  Sers*s  life  estate,  fourth.  It  is  in  order  to  obviate  the 
inconvenience  occasioned  by  a  suspension  of  the  leasing  power, 

[  •730  ]  when  *a  tenant  for  life  creates  a  term  by  way  of  security,  that 
modern  conveyancers  introduce  a  covenant  on  the  part  of  the 
termor,  to  allow  the  tenant  for  life  to  exercise  the  leasing  power  : 
Sugd.  on  Powers,  54,  5th  ed.  ;  Lomj  v.  Rankin,  id.  Append.  736. 

Coote,  contra : 

The  validity  of  the  leasing  power  is  most  essential  to  the 
interests  of  all  who  become  in  succession  entitled  to  the  reversion ; 
and,  therefore,  if  a  tenant  for  life  having  a  leasing  power,  grants 
a  mortgage  for  a  term  of  years,  he  does  not  suspend  the  power. 
Here,  the  lease  of  1814  stands  first  in  priority  of  law ;  the 
mortgage  term  of  1828,  second  ;  the  demise  of  1812  for  ninety- 
nine  years,  third  ;  and  James  Sers's  life  estate,  fourth. 

It  has  for  some  years  been  the  practice  among  conveyancers, 
to  make  tenants  for  life  with  powers,  convey  for  terms  of  years 
only,  in  order  to  avoid  the  defeasance  of  powers  appendant : 
Sugd.  on  Powers,  54,  5th  ed.  Here,  the  term  of  1812  was 
probably  created  to  secure  an  annuity,  but  it  took  effect  out  of 
James  Sers's  life  estate,  and  did  not  affect  his  leasing  power:  for 
the  lease  being  granted  under  the  power,  takes  effect  as  if  it  were 
in  the  instrument  creating  the  power,  i.e.  Peter  Sers's  will :  by 
operation  of  law,  therefore,  in  relation  to  that  will,  the  lease  of 
1814  takes  precedence  of  the  term  of  1812,  which  is  derived  from 
a  life  estate  arising  subsequently  to  the  will :  for  the  same  reason, 
the  mortgage  term  of  1828  has  a  like  priority  to  the  term  of  1812, 
and  the  plaintiff,  as  mortgagee,  proceeds  for  the  rents  upon  his 
reversion  :   Whitlvck's  case  (o)  ;  hhencood  v.  Oldknow  (6).     It  is 

(1)  10  R.  R.  258  (10  East,  158).  (4)  Doug,  291. 

(2)  21  R.  R.  717  (3  Moore,  196).  (5)  8  Co,  Rep.  141. 

(3)  21  R.  R.  585  (1  Brod.  &  B.  238).  (6)  16  R.  R.  305  (3  M.  &  S.  382). 
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true,  Sir  Edward  Siigden  says,  nU  supra,  that  the  tenant  for  life,  Bbinglok 
after  having  created  a  term,  shall  not  prejudice  his  own  grant ;  goodson. 
and  *he  refers  to  Attorney-General  v.  Graddyll (i) ,  which  is  no  [  '731  ] 
authority  ;  but  it  is  clear  that  he  has  in  view  a  contest  between 
the  first  grantee  of  the  tenant  for  life,  and  a  lessee  in  the  actual 
occupation  of  the  land ;  for,  in  other  cases,  a  lease  in  possession, 
so  far  from  prejudicing  the  tenant  for  life's  grant,  is  a  benefit  to 
it,  where  the  best  rent  is  reserved :  where  such  rent  is  not 
reserved,  the  party  may  come  into  Court  and  object  to  the  lease : 
and  the  case  of  Ren  v.  Bulkely,  which  has  latterly  been  looked 
on  with  more  favour,  is  in  point  for  the  plaintiff.  There,  the 
remainder-man  attacked  the  lease  granted  by  the  tenant  for  life, 
and  Lord  Mansfield  said,  **  Powers  came  into  the  courts  of 
common  law  with  the  Statute  of  Uses,  and  the  construction  of 
them,  by  the  express  direction  of  the  statute,  must  be  the  same 
as  in  courts  of  equity.  The  creation,  execution,  and  destruction 
of  them,  depend  on  the  substantial  intention  and  purpose  of  the 
parties.  It  is  said,  first,  that  the  grantor,  in  this  case,  was  not 
in  possession,  and  that  it  was  necessary  that  he  should  be  to 
execute  the  power.  But,  I  think,  possession  here  means  the 
receipt  of  the  rents  and  profits  which  were  applied  to  his  use. 
If  actual  possession  were  necessary,  a  leasing  power  could  never 
be  executed  where  the  land  is  in  the  hands  of  a  tenant. 
Secondly,  it  is  contended,  that,  by  granting  away  his  life-estate 
he  extinguished  the  power.  Certainly,  where  the  whole  life-estate 
is  conveyed  away  by  the  intention  of  the  parties,  the  power  must  be 
at  an  end,  and  cannot  be  afterwards  exercised  to  the  prejudice  of 
the  grantee.  But  the  conveyance  here  was  only  to  let  in  a  par- 
ticular charge,  subject  to  which,  the  rents  and  profits  still  belonged 
to  Lord  Onslow  ;  and  the  lease  could  not  prejudice  the  security, 
nor  the  remainder-man,  for  the  best  rent  must  be  reserved." 

The  great  question  in  modern  times  has  been,  whether  the  [  732  ] 
leasing  power  could  subsist  where  the  whole  life-estate  has  been 
granted  away  :  Lang  v.  Rankin  decided  that,  by  means  of  a 
covenant,  this  may  be  effected;  and,  IValmesley  v.  Buiteruorth  (2), 
that  the  leasing  power  may  be  exercised  notwithstanding  grants 
by  way  of  security. 

(1)  Bunb.  92.  (2)  Coote  on  Mortgages,  698. 
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Bringloe         Here,  the  term  for  ninety-nine  years  having  been  granted  by 
GooDsoN.     ^'^y  o^  security  only,  the  grantor  was  the  person  entitled  to  the 

rents  and  profits  when  he  executed  the  lease  of  1814 :  Ren  v. 

Bxdkehf ;  and  that  lease  was,  in  fact,  a  lease  in  possession. 

IF.  H.  Watson,  in  reply  : 

It  does  not  appear  on  the  plea,  whether  the  term  of  ninety- 
nine  years  was  by  way  of  security,  or  for  an  actual  possession  : 
and  the  Court  cannot  determine  whether  a  lease,  at  the  best 
rent,  is  a  benefit  or  an  injury  to  the  reversioner  :  it  might  be  an 
injury  if  an  insufficient  tenant  were  accepted.  But  there  must 
be  one  rule  for  all  cases  ;  and  though  one  lease  may  be  beneficial 
to  the  estate,  another  might  be  injurious ;  as  a  lease  created 

upon  a  fine  paid. 

Cur.  adv.  rult. 

TiNDAL,  Ch.  J.  : 

This  was  an  action  of  covenant  brought  against  the  defendan 
for  the  recovery  of  certain  additional  rents  reserved  in  a  lease  by 
way  of  penalty  for  the  breach  of  farming  covenants.  The  lease 
was  made  in  1814  by  James  Sers,  the  tenant  for  life,  under 
a  power  of  leasing  given  to  him  by  the  will  of  his  father  Peter 
Sers,  and  no  objection  is  taken  as  to  the  lease  not  being  made  in 
compliance  with  the  particular  terms  of  the  power.  The  plaintiff 
claims  as  the  assignee  of  the  reversion  of  such  lease,  resting  his 
claim  upon  a  term  of  1,000  years,  created  in  the  year  1828  by  the 
[  •733  ]  surviving  *executor  named  in  the  will  of  the  said  Peter  Sers, 
under  a  power  given  by  the  will  to  the  executors  to  raise  money 
for  the  payment  of  debts  and  legacies  :  and  no  question  whatever 
is  raised  as  to  the  due  execution  of  this  power. 

But  the  defendant  sets  up  as  an  answer  to  the  plaintiff's  right 
of  action,  a  demise  by  James  Sers,  the  tenant  for  life,  to  Thomas 
Clement,  prior  in  point  of  date  to  the  execution  of  the  leasing 
power,  viz.  upon  the  7th  of  May,  1812,  for  the  term  of 
ninety-nine  years,  if  James  Sers  should  so  long  live ;  con- 
tending, that  the  creation  of  this  term  for  ninety-nine  years 
suspended  the  exercise  of  the  leasing  power  during  the 
continuance  of  such  demise. 

What  the  particular  object  or  intent  of  the  demise  for  ninety-nine 
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years  may  have  been,  does  not  appear  to  us  judicially  either  Brtnglok 
by  the  plea  which  sets  forth  the  indenture  of  demise,  or  by  the  goodson. 
replication.  No  argument,  therefore,  can  be  derived  from  any 
Bueh  object  or  intention  ;  but  the  demise  must  be  considered 
simply  as  a  lease  for  ninety-nine  years,  by  the  tenant  for  life, 
not  taking  its  eflFect  under  the  power,  but  out  of  the  estate  or 
interest  of  the  tenant  for  life,  and  leaving  the  immediate  legal 
reversion  upon  such  lease  in  such  tenant  for  life.  And  whether 
as  against  the  lessee  for  1,000  years  the  leasing  power  is  or  is 
not  suspended  by  this  demise  for  ninety-nine  years,  made  by  the 
tenant  for  life,  appears  to  be  the  principal  question  in  the  case. 

That  the  leasing  power  is  not  destroyed,  appears  to  be  well 
established  by  the  cases.  The  tenant  for  life  not  having  con- 
veyed away  his  life  estate,  but  only  granted  a  lease  for  years  to 
Clement,  the  utmost  eflFect  of  this  lease  is,  that  the  power  of 
leasing  has  been  suspended  so  far  as  regards  the  lease  and 
interest  of  Clement.  Long  v.  Ran  kin,  Sugden  on  Powers,  App. 
No.  2,  Dom.  Proc. :  and  if  there  had  been  no  power  created  by 
the  *will  besides  that  leasing  power,  and  the  contest  had  taken  [  •734  ] 
place  between  the  grantee  of  the  term  for  ninety-nine  years 
created  by  the  tenant  for  life,  and  the  lessee  for  twenty-one 
years  under  the  leasing  power,  there  can  be  no  question  but 
that  the  former  must  have  prevailed,  if  the  leasing  power 
subsequently  exercised  operated  to  the  prejudice  of  the  grantee. 

But  the  question  in  this  case  arises  between  the  plaintiff 
claiming  under  a  power  given  by  the  will  to  the  executors  in 
trust,  and  the  lessee  of  the  tenant  for  life  under  his  power  ;  and 
to  determine  whether  the  lessee  can  set  up  the  prior  grant  of  the 
tenant  for  life,  it  is  necessary  to  observe  the  legal  relation  in 
which  the  several  estates  stand  with  respect  to  each  other  as  to 
their  priority.  It  is  well  established,  that  whatever  estates  are 
granted  by  virtue  of  a  power,  take  effect  as  if  they  were  granted 
by  the  deed  creating  the  power.  And  consequently,  in  the 
present  case,  the  demise  for  1,000  years,  under  which  the 
plaintiflF  claims,  being  granted  under  the  power  given  by  the 
will,  operates  as  if  it  had  been  created  by  the  will  itself,  which 
gives  such  power  to  the  executors.  And  if  considered  as  created 
by  the  will,  it  must  of  necessity  over-ride  the  lease  for  ninety-nine 
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Bringlob     years,  granted  by  the  tenant   for  life  out   of    his  own   estate. 
GOOD80N.      Again,  the  lease  for  twenty-one  years,  which  was  granted  under 
the  leasing  power,  supposing  that  power  not  to  be  absolutely 
suspended,  must  be  considered  as  if  granted  by  the  will  itself, 
and  therefore,  in  any  ease  not  afifecting  the  interest  of  the  lessee, 
as  over-riding  the  grant  made  by  the  tenant  for  life  out  of  his 
own  estate.     The  case,  therefore,  may  be  considered  as  if  it  stood 
thus :  the  donor  of  the  power,  having  granted  a  lease  for  twenty- 
one  years  to  Goodson,  afterwards  grants  the  reversion  to  Bringloe 
for  1,000  years,  and  then  grants  an  estate  for  life  to  James  Sers, 
who  demises  to  Clement  for  ninety-nine  years,  if  he  James  Sers 
[  •'Sr*  ]       should  so  *lonQ;  live.     Now,  if  the  lease  for  1,000  years,  made  in 
1828,  instead  of  being  granted,  as  it  is,  under  the  power  given 
to  the  executors,  had  been  granted  under  a  power  given  to  the 
tenant  for  life,  Clement,  the  grantee  of  the  term  for  ninety-nine 
years,  whether  it  was  a  mortgage  term  or  otherwise,  might  well 
insist  upon  his  right  to  the  rents  and  profits  in  preference  to  the 
appointee  of  his  lessor  ;  or  if  the  lease  for  twenty-one  years  had 
been  disadvantageous  to  him,  he  might  possibly  have  a  right  to 
dispute  that  also,  as  being  granted  in  derogation  of  his  lease  : 
but  if  his  term  for  ninety-nine  years  is  over- reached  by  the 
lease  for  1,000  years,  the  term  for  ninety-nine  years  cannot,  as 
it  appears  to  us,  stand  in  the  way  of  the  plaintiff  the  termor  for 
1,000  years,  to  prevent  hie  recovering  the  rent,  in  the  same 
manner  in  which  he  might  have  done  if  the  lease  for  ninety- 
nine  years  had  never  existed,  in  which  case  it  appears  clear  that 
the  plaintiff  might  sue  the  lessee,  as  assignee  of  the  reversion, 
upon    the    principle   laid    down    in    the   case   of   Ishenrood  v. 
Oldknow  (1). 

The  lease  for  1,000  years  being  granted  by  Brown  the  surviving 
executor,  under  a  power  distinct  from  that  given  to  the  tenant 
for  life,  and  which  power  the  tenant  for  life  had  no  right  to 
obstruct,  Clement,  the  lessee  for  ninety-nine  years  under  the 
tenant  for  lifof  could  not  stand  in  a  better  situation  than  the 
tenant  for  life,  .and,  ^iherefore,  could  have  no  right  to  set  up  his 
interest  against  that  of  the  grantee  of  Brown  under  the  power ; 
and  if  Clement  himself  could  have  no  such  right,  what  right  can 
(1)  16  R.  R.  305  (3  M.  &  S.  382). 
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the  lessee  for  twenty-one  years  under  the  power  have  to  set  up     Bbinglok 
the  right  of  Clement  against  the  grantee  of  Brown  ?     In  other     goodson. 
words,  as  the  defendant  derives  his  interest  in  the  lease  for 
twenty  years  from  the  donor  of  the  power,  and  as  the  plaintiff 
derives  his  *reversionary  interest  from  the  same  donor,  what       [  •Tse  ] 
right  can  the  former  have  to  set  up  against  the  latter  h  lease 
granted  to  a  third  person  by  the  tenant  for  life  ? 

Upon  a  careful  examination  of  the  several  cases  which  have 
been  referred  to,  and  which  cases  are  collected  in  the  last  edition 
of  Sugden  on  Powers  (especially  Ren  v.  Bulkely,  Goodright  v. 
Cator  (1),  Tyrrell  v.  Marsh  (2),  and  Long  v.  Rankin),  it  will  be 
found  that  they  are  all  so  much  distinguished  by  their  circum- 
stances from  the  present,  that  no  one  of  them  affords  an 
authority  in  point  ;  it  becomes  necessary  therefore  to  look  at 
the  principle  upon  which  this  case  is  to  be  decided,  and  upon 
principle  we  think  that  there  has  been  no  suspension  of  the 
leasing  power  given  to  the  tenant  for  life,  so  far  as  regards  the 
grantee  of  the  term  under  the  power  to  demise  by  way  of  mort- 
gage given  to  the  executors;  and  upon  that  ground  we  think 
such  grantee  has  the  immediate  reversion  in  him,  and  may  sue 

upon  the  covenants  in  the  lease.  ,  ^       .  .    -^ 

Judgment  for  plaintiff. 


SIMPSON  V.  Sib  W.  E.  CLAYTON,  Bart.  is^s. 

(4  Bing.  N.  C.  758—782 ;  S.  C.  6  Scott.  469  ;  1  Am.  299  ;  2  Jur.  892 ;  8  L.  J.  

(N.  S.)  C.  P.  59.)  [  768  ] 

A  sum  falling  short  of  three  years  annual  value  of  the  premises  is  not 
an  unreasonable  fine  for  the  renewal  of  a  lease  by  the  Duchy  of  Corn- 
wall ;  and  the  rack  rent  paid  by  actual  occupiers  is  a  fair  criterion  of  the 
annual  value.  Therefore,  a  lessee  of  the  Duchy,  who  had  underlet  on 
building  leases,  with  a  covenant  to  ap;>ly  for  and  do  his  utmost  to  procure 
a  renewal,  and  who,  without  success,  offered  for  such  renewal  less  than 
the  amount  of  two  years'  rack  rent  paid  by  the  occupiers  of  the  under 
lessees,  was  held  to  have  failed  in  the  performance  of  his  covenant. 

The  declaration  stated  that  Sir  W.  Clayloh,  being  possessed  of 
the  tenements  and  premises  hereinaftei^jxientioned  to  have  been 
demised,  for  the  residue  and  remainder  of  a  certain  term  of  years, 
to  wit,  the  residue  of  a  term  of  ninety-nine  years,  commencing 

(1)  2  Doug.  460.  (2)  28  R.  R.  577  (3  Bing.  31). 
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Simpson  from  5th  of  March,  1777,  theretofore  granted  of  the  said  premises 
Clayton,  (inter  alia)  under  and  by  virtue  of  certain  letters  patent  under 
the  great  seal  of  the  Duchy  of  Cornwall,  if  three  persons,  viz., 
the  said  Sir  W.  Clayton,  George  Clayton,  and  James  Medwin,  the 
lives  nominated  in  the  said  letters  patent,  should  so  long  live, — 
by  indenture  of  the  1st  of  August,  1789,  demised  them  to  Ismay 
and  Harrison  for  sixty-five  years  and  one  quarter,  if  Sir  W. 
Clayton,  G.  Clayton,  and  J.  Medwin  should  so  long  live;  and 
covenanted  that  he,  Sir  W.  Clayton,  his  executors,  adminis- 
trators, and  assigns,  and  all  other  persons  who  for  the  time 
being  should  be  entitled  to  the  said  letters  patent  and  the 
premises  thereby  demised,  in  order  to  confirm  the  said  term 
thereby  granted  in  the  said  premises  to  Ismay  and  Harrison, 
their  executors,  administrators,  and  assigns,  absolutely  should 
and  would  from  time  to  time,  when  either  of  them,  the  said 
Sir  W.  Clayton,  G.  Clayton,  and  J.  Medwin,  or  any  other  person 
or  persons  whose  life  or  lives  should  be  nominated  and  appointed 
in  any  future  letters  patent  in  his.  or  their  place  or  stead,  should 
happen  to  die  or  depart  this  life  during  the  said  term  of  sixt}'- 
five  years  and  one  quarter  of  a  year,  apply  for  and  do  his  and 
[  ♦769  ]  their  utmost  endeavours  to  procure  a  *renewal  or  renewals  of 
such  letters  patent  for  another  life  or  lives ;  so  as  the  said  Ismay 
and  Harrison,  their  executors,  administrators  and  assigns  might 
hold  and  enjoy  all  and  singular  the  premises  thereby  demised  to 
them,  for  the  whole  of  the  said  term  of  sixty-five  years  and  one 
quarter  of  a  year,  thereby  demised,  subject  only  to  the  rents  and 
covenants  in  the  indenture  mentioned,  and  without  the  said 
Ismay  and  Harrison,  their  executors,  administrators,  and  assigns 
being  compelled,  or  compellable,  or  liable  to  pay  any  part  of 
the  fine  or  fines  that  should  be  paid  on  such  renewal.  Covenant 
for  quiet  enjoyment.  The  declaration  then  stated  the  entry  of 
the  lessees,  and  several  mesne  assignments,  by  which  five  sixths 
of  the  premises  became  vested  in  the  plaintiff:  that  on  the 
1st  of  October,  1828,  G.  Clayton  died  ;  that  on  the  28th  of  July, 
1833,  J.  Medwin  died ;  and  that  on  the  26th  of  January,  1834, 
Sir  W.  Clayton  died ;  and  then  alleged,  as  a  breach,  that  Sir  W. 
Clayton,  in  his  lifetime,  did  not  nor  would,  either  on  the  death 
of  the  said  G.  Clayton  or  J,  Medwin,  in  order  to  confirm  the  said 
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term  granted  in   the   said    premises    to   the  said   Ismay    and      Simpson 

Harrison,  absolutely  apply  for  and  do  his  utmost  endeavours     clatton. 

to  procure  a  renewal  of  the  said  letters  patent  for  another  life 

or  lives,  so  as  the  plaintiff  might  hold  and  enjoy  the  said  demised 

premises  for  the  whole  of  the  said  term  of  sixty-five  years  and 

one  quarter  of  a  year,  subject  only  to  the  rents  and  covenants  in 

the  said  indenture  contained,  but  wholly  neglected  and  refused 

so  to  do :  that  thereupon,  and  by  reason  thereof,  and  on  the 

death  of  the  said  Sir  W.  Clayton,  the  said  term  granted  to  Ismay 

and  Harrison,  ceased,  and  became  and  was  ended  and  determined : 

by  means  of  which  several  premises  the  plaintiff  had  lost  and 

been  deprived  of  all  the  rents,  profits,  benefits,  and  advantages 

which  would  have  arisen  and  accrued  to  him  from  the  performance 

of  the  covenant  of  Sir  W.  Clayton  in  that  behalf. 

Plea,  That  Sir  W.  Clayton  did,  on  the  death  of  G.  Clayton  and        [  760  ] 
J.  Medwin  respectively,  in  order  to  confirm  the  said  term  granted 
in  the  premises  to  Ismay  and  Harrison,  absolutely  apply  for  and 
do  his  utmost  endeavours  to  procure  a  renewal  of  the  said  letters 
patent,  for  another  life  and  lives. 

By  a  special  verdict  it  appeared  that,  between  the  years  1671 
and  1765,  seven  leases  of  the  property  in  question  had  been 
successively  granted  by  the  Duchy  of  Cornwall  to  the  Clayton 
family  for  terms  not  exceeding  thirty-one  years :  the  first  for 
a  fine  of  288Z.,  and  a  rent  of  50Z. ;  the  second  for  a  fine  of 
5S2L  68.,  and  a  rent  of  502. ;  the  third  for  a  fine  of  8502.,  and 
H  rent  of  161.  lOs.  9d.  (the  residue  of  the  601.  rent  having  been 
discharged  for  a  fine  of  2MI.  48.) ;  the  fourth  for  a  fine  of  B54{., 
and  a  rent  of  161.  lOs.  9d. ;  the  fifth  for  the  same  fine  and  rent ; 
the  sixth  for  the  same  fine  and  rent ;  and  the  seventh  for  a  fine 
of  690Z.,  and  a  rent  of  161.  lOs.  9d. 

In  1776  a  private  Act  was  passed,  entitled,  *'  An  Act  to  enable 
-W.  Clayton,  Esq.,  during  his  life,  and  the  guardians  of  his  infant 
children  after  his  decease,  to  make  building  and  improving  leases 
of  certain  lands  and  premises,  part  of  the  manor  of  Kennington, 
in  the  county  of  Surrey,  held  by  letters  patent  from  his  Majesty 
as  part  of  the  Duchy  of  Cornwall,  and  to  raise  money  for  payment 
of  the  fines  and  expenses  of  renewing  the  said  letters  patent,  and 
for  defraying  the  expenses  to  attend  the  granting  building  and 
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Simpson  improving  leases :  "  by  which,  after  reciting,  among  other  things, 
t^LAYTON.  that  the  said  premises  held  under  the  afore-mentioned  letters 
patent,  were  then  let  to  divers  tenants  at  rack  rents  by  and  under 
leases  for  several  terms  of  years,  at  several  yearly  rents,  amount- 
ing in  the  whole  to  the  yearly  rent  of  827i. ;  that  other  parts  of 

[  •7<»i  ]  the  property  were  let  to  tenants  *at  will  at  the  yearly  rent  of  31/. ; 
that  it  was  apprehended  and  believed  that  many  persons  would 
be  willing  to  enter  into  contracts  for  and  take  leases  in  possession 
or  reversion  of  many  parts  of  the  said  premises  for  the  purposes  of 
building  or  improvements,  and  would  pay  considerable  improved 
yearly  rents  for  the  same ;  that  some  of  the  tenants  might  be 
willing  to  surrender  their  then  present  lease  or  leases  upon  reason- 
able satisfaction  being  made  to  them  for  the  same,  which  would  be 
amply  compensated  by  the  great  increase  of  rent  such  building 
lease  or  leases  would  produce ;  that  the  said  W.  Clayton  had 
applied  to  the  lords  of  his  Majesty's  treasury  to  accept  of  a  sur- 
render of  the  then  present  lease,  and  for  the  grant  of  a  new  lease 
for  the  term  of  ninety-nine  years,  determinable  at  the  end  of 
three  lives,  which  their  Lordships  had  agreed  to,  it  was  enacted, 
among  other  things,  that  it  should  and  might  be  lawful  to 
and  for  the  said  W.  Clayton  the  elder,  and  others  specified  in 
the  Act,  from  and  after  the  obtaining  the  said  letters  patent 
or  lease  from  his  Majesty  for  the  term  of  ninety-nine  years, 
determinable  as  aforesaid,  from  time  to  time  to  demise,  lease, 
or  grant,  or  to  contract  for  the  demising,  leasing,  or  granting 
all  or  any  pai't  of  the  said  premises  unto  any  person  or  persons 
who  should  be  willing  to  build  upon  or  in  any  other  manner 
improve  the  same  for  any  term  or  number  of  years,  in  possession 
or  reversion,  not  exceeding  ninety-nine  years,  to  be  computed 
from  the  5th  of  April,  1776,  determinable  on  the  dropping  of  such 
lives  as  should  be  mentioned  and  contained  in  the  said  letters 
patent  or  lease  so  intended  to  be  granted  ;  so  as  upon  every  such 
lease  there  should  be  reserved  and  made  payable,  during  the 
continuance  thereof,  the  best  and  most  improved  yearly  rent  or 
rents  that  could  be  reasonably  had  or  obtained  for  the  same; 
and  so  as  no  fine  or  income,  or  anything  in  the  nature  of  a  fine 

[  ^762  ]  or  income,  should  be  taken  *for  the  sdme :  that  it  should  and 
might  be  lawful  to  and  for  the  said  W.  Clayton  the  elder,  to  enter 
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into  a  covenant  or  covenants  in  all  or  any  of  the  lease  or  leases  Simpson 
to  be  by  him  respectively  granted  by  virtue  of  the  said  Act,  that  clayton. 
he  and  all  other  persons  claiming  under  him  should  and  would 
from  time  to  time,  and  as  often  as  occasion  should  be  or 
require,  apply  for,  and,  in  case  the  same  could  be  obtained  on 
reasonable  terms,  procure  such  a  renewal  or  renewals  of  the 
said  lease  or  letters  patent  as  should,  from  time  to  time  enable 
him  or  them  to  complete  and  make  up  the  full  term  and  terms 
for  years  which  should  be  so  granted  or  be  contracted  to  be 
granted ;  and  that  when  and  so  often  as  the  said  premises  should 
be  renewed  by  the  said  W.  Clayton  the  elder,  or  by  any  person 
or  persons  claiming  under  him,  he,  the  said  W.  Clayton  the 
elder,  or  such  other  person  or  persons  who  for  the  time  being 
should  procure  such  renewal  of  the  said  lease  or  letters  patent, 
should  and  would, — upon  the  request  of  any  person  or  persons, 
who  for  the  time  being  should  be  entitled  to  the  term  or  terms 
of  years  then  subsisting  in  such  lease  or  leases  as  should  be  so 
granted  by  the  said  W.  Clayton  the  elder, — grant  to  him  or  them 
such  further  or  other  lease  or  leases,  term  or  terms  for  years, 
of  and  in  the  respective  premises  so  leased  by  the  said  W.  Clayton 
the  elder,  as  would  from  time  to  time  make  up  his,  her,  or  their 
term  or  number  of  years,  the  full  and  complete  term  or  number 
of  years  which,  in  and  by  such  original  lease  or  leases,  so  to  be 
granted  by  the  said  W.  Clayton  the  elder,  should  be  or  be  agreed 
to  be  granted ;  so  as  the  person  or  persons  requesting  such 
further  lease  or  leases  should  pay  unto  the  person  or  persons 
who  should  have  procured  such  renewed  lease  or  letters  patent 
as  aforesaid  such  sum  or  sums  of  money  as  should  be  an  equal 
share  of  the  fine  or  fees  which  should  have  been  paid  for  pro- 
curing such  renewed  lease  or  letters  patent,  in  such  proportion 
*as  the  annual  rent  of  the  premises  to  be  comprised  in  such  [  '763  ] 
further  lease  or  leases  should  bear  to  the  annual  rent  of  the 
whole  of  the  said  premises  to  be  comprised  in  such  renewed  lease 
or  letters  patent ;  save  and  except  as  to  such  fines  and  fees  as 
should  be  paid  for  any  renewal  or  renewals  of  the  said  lease  or 
letters  patent  which  should  be  procured  within  the  last  twenty 
years  of  such  term  or  terms  as  should  be  granted  or  be  con- 
tracted to  be  granted  by  the  said  W.  Clayton  the  elder :  with 
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Simpson      power  to  W.  Clayton  the  elder  to  borrow  money  on  mortgage  to 
Clayton,     reimburse  the  said  W.  Clayton  the  elder,  his  executors  or  adminis- 
trators, so  much  money  as  he  or  they  should  pay  or  lay  out  for 
the  fine  or  fees  to  be  paid  for  granting  or  renewing  the  said 
thereinbefore  mentioned  lease  or  letters  patent  from  his  Majesty. 

By  letters  patent  of  5th  March,  1777,  in  consideration  of  the 
surrender  of  the  former  letters  patent,  and  of  a  fine  of  468/.,  and  a 
rent  of  16/.  10«.  9d.,  the  oflScers  of  the  Crown,  during  the  minority 
of  the  Prince  of  Wales,  demised  and  granted  the  premises  to  trustees 
for  the  Clayton  family  for  ninety-nine  years,  if  W.  Clayton,  George 
Clayton,  and  James  Medwin  should  so  long  live. 

The  value  of  the  interest  surrendered  by  W.  Clayton  as  part 
consideration  for  the  granting  of  the  new  letters  patent  was, 
in  the  then  present  money,  equal  in  value  to  a  sum  of  1,006/.  IS^r. 
payable  nineteen  years  thereafter,  that  is  to  say,  at  the  expiration 
of  the  term  surrendered  by  W.  Clayton  as  aforesaid. 

The  grant  by  the  last-mentioned  letters  patent  was  not  made 
dispunishable  of  waste ;  and  by  the  same  there  was  reserved  the 
ancient  and  most  usual  rent  for  the  premises,  payable  in  manner 
and  form  as  by  the  above-mentioned  Act  of  Parliament  was  in 
that  behalf  required. 

Divers  demises  and  leases,  in  all  twenty-five  in  number, — one 
[  '764  ]  of  the  leases  having  been  made  by  the  W.  *Clayton  in  the  Act 
of  Parliament  mentioned,  in  pursuance  of  the  power  and  authority 
thereby  given  hipi,  and  containing  the  covenant  on  the  part  of 
the  lessor  to  apply  for  a  renewal,  and  on  the  part  of  the  lessee 
to  contribute  to  the  fine  to  be  paid  on  such  renewal  as  in  the 
Act  mentioned,  and  the  remaining  twenty-four  of  the  said  leases 
(including  therein  the  lease  to  Ismay  and  Harrison  in  the 
declaration  mentioned)  having  been  made  by  Sir  W.  Clayton, 
Bart.,  after  he  became  entitled  to  the  rents  and  profits  of  the 
estate  and  premises  as  aforesaid,  and  each  of  the  leases  being  a 
demise  or  lease  of  a  certain  part  of  the  premises  mentioned  and 
comprised  in  the  letters  patent,  for  a  term  of  years  therein 
mentioned,  determinable  as  therein  mentioned, — were  duly 
granted;  and  by  the  several  leases  aforesaid  the  whole  of  the 
premises  mentioned  and  comprised  in  the  letters  patent  were 
demised  and  leased. 


Vol.  XLlv.j     1888.     C.  V.    4  BING.  N.  C.  764—765.  847 

The  terms  created  by  the  said  leases  were  long  terms  of  years,  Simpson 
namely,  one  for  ninety-seven  years  and  three  quarters,  one  for  Clayton. 
eighty-four  years,  one  for  seventy-three  years,  one  for  sixty-nine 
years  and  three  quarters,  one  for  sixty-nine  years,  one  for  sixty- 
live  years  and  a  quarter,  ten  for  sixty-five  years,  one  for  sixty- 
four  years  and  a  half,  one  for  sixty-one  years  and  three  quarters, 
one  for  sixty-one  years,  three  for  fifty-eight  years,  and  one  for 
twenty-four  years ;  and  were,  with  the  exception  of  the  last- 
mentioned,  respectively  subject  to  be  determined  by  the  death 
of  W.  Clayton,  G.  Clayton,  and  J.  Medwin,  in  the  declaration 
mentioned :  at  the  time  of  this  action,  one  only  of  the  terms 
for  which  the  leases  were  granted,  viz.,  the  said  term  of  twenty- 
four  years,  had  expired  or  run  out  by  effluxion  of  time,  or  had 
ceased  or  determined  otherwise  than  by  the  deaths  of  the  three 
before  named  parties ;  and,  but  for  the  same  deaths,  the  terms 
so  granted,  except  as  aforesaid,  would  have  continued  for 
many  years. 

The   total  amount  of    rent  or   income    which,   during    the        [  765  ] 
existence  of  the  said  terms  of  years,  was  or  could  be  received  by 
Sir  \V.  Clayton  from   the  premises   comprised   in   the   letters 
patent,  was  the  annual  sum  of  1,238/.  7«.  Gd. 

Of  the  twenty-five  leases,  nine  were  granted  previous  to  the 
lease  of  Ismay  and  Harrison,  and  fifteen  subsequently  thereto. 
Six  of  such  leases  were  granted  at  pepper-corn  rents ;  and  in 
one  other  of  the  leases,  comprising  one  sixth  part  of  the  whole 
I)remises  demised  by  the  letters  patent,  there  was  contained  a 
covenant  on  the  part  of  the  lessee  to  pay  an  equal  share  of  the 
line  and  fees  to  be  paid  on  any  renewal  of  the  said  letters  patent, 
in  such  proportion  as  the  annual  rent  of  the  premises  demised 
to  such  lessee  bore  to  the  annual  rent  of  the  whole  of  the 
l)remi8es  comprised  in  the  letters  patent;  with  a  covenant  on 
the  part  of  such  lessee  to  build  seventy  houses.  In  three  other 
of  the  leases  there  was  contained  a  covenant  to  contribute  one- 
twentieth  part  of  the  fine  to  be  paid  upon  any  renewal  of  the 
Haid  letters  patent.  Eight  of  the  leases,  prior  in  date  to  the 
lease  to  Ismay  and  Harrison,  were  granted  in  consideration  of 
contracts  to  cover  the  whole  frontage  of  the  land  thereby 
demised  with  good  and  substantial  messuages  or  dwelling-houses. 
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Simpson  The  fifteen  leases,  granted  subsequently  to  the  lease  to  Ismay 
Clayton,  aiid  Harrison,  were  granted  in  consideration  of  contracts  to 
build  124  houses.  On  the  29th  of  September,  1791,  Sir 
W.  Clayton  received  a  fine  of  1,200/.  as  the  consideration  for 
granting  one  of  the  leases ;  and  on  the  23rd  of  September,  1802, 
a  fine  of  1,400/.  as  the  consideration  for  granting  one  other  of 
the  leases  ;  such  two  last-mentioned  leases  being  two  of  the  leases 
above-mentioned  to  have  been  granted  at  pepper-corn  rents. 
[  ♦7«r.  ]  The  plain tifif  was  in  no  wise  party  to  or  cognisant  of    *any 

such  leases,  or  the  terms  and  conditions  thereof,  save  the  said 
lease  in  the  declaration  mentioned. 

Sir  W.  Clayton,  on  the  1st  of  August,  1789,  by  an  indenture 
of  lease  then  made  between  him  of  the  one  part,  and  Ismay 
and  Harrison  of  the  other  part,  did  demise,  lease,  and  to  farm 
let  unto  the  said  Ismay  and  Harrison,  their  heirs,  executors, 
administrators,  and  assigns,  certain  pieces  or  parcels  of  land, 
in  the  indenture  and  in  the  declaration  particularly  described, 
and  on  the  terras  and  conditions  in  the  declaration  mentioned. 

By  divers  mesne  conveyances  and  assurances,  five  sixth  parts 
of  the  estate  and  interest  of  the  said  Ismay  and  Harrison  in  the 
premises  demised  under  the  said  indenture  of  the  1st  of  August, 
1789,  vested  in  the  plaintiff. 

On  the  11th  of  October,  1828,  George  Clayton,  one  of  the 
persons  named  in  the  letters  patent,  died. 

On  the  17th  of  October,  1828,  Sir  W.  Clayton  applied  to  the 
Crown,  with  great  urgency,  for  a  renewal ;  however,  taking  into 
account  the  fines  taken  by  himself  in  two  instances,  he  offered 
less  than  three  years'  annual  value  of  the  premises,  calculated 
according  to  the  rents  paid  by  his  sub-lessees,  and,  after  a 
protracted  negotiation,  the  Crown,  in  September,  1831,  demanded 
a  fine  of  46,917/.  and  a  rent  of  1,000/.  a  year,  or  a  fine  of  63,210/. 
without  a  rent. 

This  demand  was  resisted  as  unreasonable :  two  memorials 
were  sent  in  by  the  sub-lessees,  showing  the  hardship  of  their 
case,  and  a  fine  of  30,000/.  was  offered  by  them:  this  being 
refused,  Sir  W.  Clayton,  in  March,  1833,  presented  a  petition 
of  right ;  but  the  Attonieii-Generitl  objecting  to  that  course  of 
proceeding,  and  consenting  to  become  a  defendant  in  a  bill  in 
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Chancery,  a  bill  was  filed  in  July,  1833,  which  alleged   as  a      stmpsox 

eastom,  **  that  the  manor  of   Kennington,   with   the   demesne     Clayton. 

lands  thereof,  situate  in  or  near  the  parish  of  *Lambeth,  in  the       [  •767  ] 

county  of  Surrey,  is  parcel  of  the  possessions  of  the  Duchy  of 

Cornwall,  and  such  demesne  lands  are  and  have  been  usually 

granted  or  demised  for  terms  of  years  at  fixed  annual  rents, 

and  such  leases  have  been  constantly  renewed  at  fines,  which 

have  hitherto  been  assessed  in  a  certain  and  established  manner ; 

that  such  grants  or  demises  of  the  said  demesne  lands  have  been 

at  all  times  made  to  a  few  persons  only,  who  thereby  become 

and  are  the  chief  or  immediate  tenants  to  the  Duchy  of  Cornwall, 

but  by  whom  the  lands  have  been  again  usually  demised  or 

sublet  in  small  portions  to  under-tenants ;  that  large  portions 

of  such  demesne  lands,  and  particularly  such  parts  thereof  as 

are  herein-before  described,  were  originally  of  very  little  or  no 

value,  being  marshy  and  wholly  uncultivated,  and  requiring  a 

great  expenditure,  to  an  amount  exceeding  the  full  value  thereof, 

before  the  same  could  be  made  applicable  to  any  useful  purpose ; 

that,   in   consequence   thereof,  and   in   order   to  promote    the 

cultivation  and  draining  and  improvement  of   the  said  lands, 

and  at  the  same  time  to  provide  for  a  just  correspondent  increase 

of  the  revenue  of  the  said  Duchy,  a  certain  fixed  tenure  or  mode 

of  letting  (the  date  and  commencement  of  which  are  unknown) 

was  introduced,  and  has  been  uniformly  established  and  adhered 

to,  whereby  said  lands  have  been  *from  time  to  time  let  to  the 

tenants  and  their  assigns  at  certain  small  fixed  annual  rents ; 

and  such  leases  or  demises  have  been  from  time  to  time  renewed 

on  payment  of  reasonable  fines  ascertained  by  a  certain  fixed 

mode  of  calculation,  which  fines  have  in  all  cases  never  exceeded 

the  amount  of  two  years'  gross,  and,  deducting  one  third  for 

repairs  and  other  out-goings,  or  what  was  deemed  equivalent 

thereto,  one  and  a  half  years'  net  value  of  the  lands  demised ; 

and  thus  the  tenants,  having  a  certain  established  right,  were 

encouraged  to  improve  *the  said  estates,  and  the  Duchy  derived       [  '708  j 

the  benefit  thereof  in  the  augmented  fines  of  successive  renewals ; 

that,  pursuant  to  such  custom,  portions  of  such  demesne  lands, 

hereinafter  described,   have;  from  a  period   beyond  memory, 

from  time  to  time,  been  granted  and  demised  by  the  Duke  of 
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Simpson  Cornwall  for  the  time  being  to  persons  under  whom  the  ancestors 
Clayton,  o^  ^•he  plaintiff  derived  title,  and  to  the  plaintiff  and  his 
ancestors  for  terms  of  years ;  and  that  in  all  such  leases  a  rent, 
then  called  and  being  an  ancient  yearly  rent  of  16Z.  10«.  9rf., 
has  been  constantly  reserved  and  made  payable;  and  such 
leases  have,  according  to  the  custom,  been  renewable,  and  have, 
in  fact,  from  time  to  time  been  renewed,  in  consideration  of  the 
payment  at  each  renewal  of  a  reasonable  fine  or  premium, 
which  has  been  uniformly  calculated  and  assessed  according 
to  or  in  conformity  with  such  established  rule  or  standard 
as  aforesaid.'* 

The  lords  of  the  Treasury  filed  their  answer,  but  before  the 
cause  could  be  heard  Sir  W.  Clayton  died.  A  bill  of  revivor 
was  filed  by  his  administrator ;  and  the  said  suit  and  the 
matters  thet-eof  were,  on  the  29th  of  May,  1884,  brought  before 
the  Court  of  Chancery  for  hearing  and  determination,  by  or  on 
behalf  of  Sir  William  Robert  Clayton,  the  defendant,  upon  a 
motion  for  an  injunction  to  restrain  the  defendants  in  the  said 
suit  from  granting  leases  of  the  said  property  which  had 
been  formerly  held  by  Sir  W.  Clayton,  and  of  which  the 
premises  demised  by  the  indenture  of  the  1st  of  August,  1789, 
formed  part. 

On  the  11th  of  June,  1834,  the  then  Lord  Chancellor  gave 
judgment  in  the  matter  of  the  said  petition  against  Sir  W. 
Clayton's  claim  to  a  renewal  of  the  letters  patent,  and  dismissed 
the  motion,  but  without  costs. 

James  Medwin  died  in  July,  1883. 

No  other  persons  were,  either  before  or  after  the  making  of  the 
[  *769  ]  indenture  of  the  1st  of  August,  1789,  *aominated  or  appointed, 
in  any  letters  patent  granted  from  the  Duchy  of  Cornwall,  in 
the  place,  or  places,  or  stead  of  George  Clayton,  James  Medwin, 
or  Sir  W.  Clayton,  or  either  of  them ;  and  upon  the  death  of  Sir 
W.  Clayton,  as  hereinbefore  mentioned,  the  terms  respectively 
granted  by  the  letters  patent  of  the  5th  of  March,  1777,  and  by 
the  before-mentioned  indenture,  ended  and  determined. 

All  the  various  proceedings  taken  by  Sir  W.  Clayton,  down  to 
the  time  of  the  Lord  Chancellor's  judgment  on  the  11th  of 
June,  1834,  were  sanctioned  by  the  plaintiff. 
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The  annual  rack  rent  value  of  the  premises  demised  by  the  Simpson 
letters  patent  was,  at  the  time  of  the  death  of  George  Clayton,  Clayton. 
and  in  September,  1831,  21,095Z. ;  and  if  the  fine  so  demanded 
by  the  Duchy  of  Cornwall,  for  a  renewal  of  the  letters  patent, 
ought  to  be  calculated  on  the  annual  value  of  the  premises  taken 
at  rack  rent,  the  jury  found  that  the  fine  demanded  in  September, 
1831,  was,  on  such  calculation,  a  reasonable  fine.  They  found, 
also,  that 

One  moiety  of  the  rents  received  by  Sir  William  Clayton, 
annually  laid  by,  would  exceed  the  fine  demanded  by  the  Duchy 
of  Cornwall,  at  the  time  the  same  was  so  demanded  ;  and  that 
the  value  of  the  fines  of  l,200i.  and  1,400/.,  paid  to  Sir  William 
Clayton  as  a  consideration  for  the  granting  of  two  leases  as 
aforesaid,  would,  at  the  like  period,  if  they  had  accumulated  at 
the  rate  of  4  per  cent,  per  annum,  amount  to  the  sum  of  9,001/. : 

That  Sir  William  Clayton  was  always  ready  and  willing  to 
take,  that  he  offered  to  his  Majesty's  special  commissioners  for 
managing  the  affairs  of  the  Duchy  of  Cornwall,  to  take,  and  that 
he  used  his  best  endeavours  to  obtain  a  renewal  of  the  letters 
patent  for  another  life  or  lives,  upon  the  terms  stated  in  the 
memorials  presented,  and  in  letters  addressed  to  the  oflScers  of 
the  Duchy,  and  in  the  bill  filed  in  the  Court  of  Chancery  on  *his  [  ♦770  ] 
behalf,  and  to  pay  for  the  same  a  fine  to  be  estimated  in  any  of 
the  modes,  or  upon  any  of  the  principles,  pointed  out  and  stated 
on  behalf  of  Sir  William  Clayton,  in  the  said  memorials  and 
letters,  or  either  of  them,  or  in  the  bill  in  Chancery  so  filed  as 
aforesaid  : 

That  Sir  William  Clayton  did,  on  the  death  of  George  Clayton 
and  James  Medwin  respectively,  in  order  to  confirm  the  term 
granted  to  Ismay  and  Harrison,  absolutely  apply  for  and  do  his 
utmost  endeavours  to  procure  a  renewal  of  the  letters  patent  for 
another  life  and  lives,  so  that  the  plaintiff  might  have  and  enjoy 
the  said  demised  premises  for  the  whole  of  the  said  term  of 
sixty-five  years  and  one  quarter,  subject  only  to  the  rents  and 
covenants  in  the  indenture  contained,  according  to  the  tenor  and 
effect,  true  intent  and  meaning,  of  the  said  indenture  and  of  the 
said  covenant  of  Sir  William  Clayton,  by  him  in  that  behalf 
made ;  unless  it  was  incumbent  on  him,  in  point  of  law,  to  pay 
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SiMP>oN      the  fine  required  by  the  Duch}',  or  to  do  any  other  act  or  acts 
Clayton,     than  those  by  the  jurors  above  stated. 

The  case   was    argued   in  Easter  Term    by  Law  for  the 
plaintiflf.     He  contended : 

1st.  That  the  covenant  in  the  lease  stated  in  the  declaration 
ought  to  be  construed  without  reference  to  the  letters  patent  prior 
to  those  dated  5th  March,  1777,  or  to  any  other  leases ;  and  that 
neither  those  letters  patent  nor  leases  were  evidence  in  the  cause. 

2nd.  That  Sir  William  Clayton,  by  his  covenant  to  use  his 
utmost  endeavours  to  obtain  a  renewal,  was  bound  to  pay  or 
offer  to  pay  such  a  fine  as  that  renewal  was  marketably  worth, 
upon  the  respective  deaths  of  George  Clayton  and  James  Medwin. 

3rd.  That  the  fine  so  to  be  paid  was  properly  calculated  on  the 
annual  rack  rental  or  improved  value  of  the  property  held  under 
[  *77i  ]  the  letters  patent  dated  5th  *March,  1777  ;  that,  therefore,  it  was 
incumbent  on  Sir  William  Clayton  to  pay  the  fine  demanded  by 
the  Duchy  in  September,  1831  :  and  that  he  broke  his  covenant 
by  omitting  to  do  so.  In  two  instances  only  had  he  exacted 
suitable  and  proper  covenants  from  his  sub-lessees  to  contribute 
towards  the  fine ;  if  he  had  done  so  with  all,  as  required  by  the 
private  Act  of  Parliament,  he  would  have  had  no  difficulty  in 
performing  his  own  covenant.  A  fine  short  of  three  years 
annual  value  had  never  been  held  unreasonable  for  a  renewal ; 
and  there  was  no  better  criterion  of  the  annual  value  than  the 
rent  actually  paid  :  there  was  no  privity  between  the  Duchy  and 
the  sublessees  ;  and  if  Sir  W\  Clayton  had  built  houses  himself, 
the  rent  paid  by  the  occupiers  to  him  would  have  been  conclusive 
as  to  the  annual  value  of  the  property. 

4th.  That  Sir  William  Clayton  likewise  broke  his  covenant 
after  the  death  of  James  Medwin,  by  omitting  to  propose  to  the 
Duchy  proper  terms  for  the  renewal  of  the  letters  patent.  The 
presenting  a  petition  of  right,  and  filing  a  bill  in  Chancery,  was 
no  performance  of  the  covenant  to  propose  terms. 

Piatt,  for  the  defendant,  contended : 

Ist.  That  the  question  whether  Sir  William  Clayton,  the 
testator,  did,  oij  the  deaths  of  George  Clayton  and  James  Medwin 
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respectively,  apply  for  and  do  his  utmost  endeavours  to  procure      Simpson 

a  renewal  of  the  letters  patent  in  the  declaration  mentioned,  so     Clayton. 

that  the  plaintiff  might  have  and  enjoy  the  demised  premises  for 

the  whole  of  the  term  of  sixty-five  years  and  one  quarter,  subject 

only  to  the  rents  and  covenants  in  the  lease  contained,  (being 

the  only  issue  raised  by  the  pleadings),  was  a  question  of  fact  for 

the  determination  of  the  jury;  that  the  jury  had  found,  as  a 

matter  of  fact,  **that  Sir  William  Clayton  did  so  apply  for,  and 

use  his  utmost  endeavours  *to  procure,  a  renewal  of  his  said       [  '772  ] 

letters  patent  according  to  his  covenant,  unless  it  was  incumbent 

on  him,  in  point  of  law,  to  pay  the  fine  required  by  the  Duchy, 

or  to  do  any  other  act  or  acts  than  those  by  the  jurors  in  their 

verdict   stated ; ''  that  it  was   not  incumbent   on   Sir  William 

Clayton,  in  point  of  law,  to  pay  the  fine  demanded  by  the  Duchy, 

or  to  do  any  other  act  or  acts  than  those  by  the  jurors  found; 

and  that  the  acts  done  by  Sir  William  Clayton,  as  found  by  the 

jurors,  showed  a  sufficient  performance  of  the  covenant  to  entitle 

the  defendant  to  the  judgment  of  the  Court  upon  the  special 

verdict. 

2nd.  That  Sir  William  Clayton  was  not  bound  by  the  private 
Act  of  1776,  but  his  father  and  guardians  only;  and  as  the 
mode  of  calculating  the  fine  had  been  at  all  times  on  the  basis 
of  the  rents  actually  paid  by  the  sub-lessees,  and  not  on  the  rent 
due  from  the  occupiers  of  the  houses,  to  calculate  it  on  the  latter 
basis  was  unreasonable  in  law.  It  would  be  absurd  that  Sir 
William  Clayton,  in  the  receipt  of  no  more  than  1,238Z.  Is,  6d.  a 
year,  should  pay  a  fine  as  if  he  were  in  receipt  of  20,OOOZ.  a  year. 
His  fine  should  be  in  proportion  to  his  interest.  The  case 
differed  from  a  renewal  of  copyholds,  for  there  the  party  paying 
the  fine  took  the  whole. 

(TiNDAL,  Ch.  J. :  Suppose  the  lord  of  a  manor  gives  a  license 
to  a  copyhold  tenant  to  lease  for  fifty  years ;  the  lessee  builds, 
and  the  tenant  dies ;  is  not  the  fine  to  be  according  to  the 
improved  value?     Halton  v.  Hassell  (i),  3  Com.  Dig.  179.) 

Here,  by  the  practice  of  the  Duchy,  the  fine  had  always  been 
calculated  by  the  amount  of  rent  received  by  the  party  to  whom 

(1)  2  Str.  1042. 
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Simpson  the  renewal  was  granted.  But  the  judgment  ought  to  be 
Clayton,  arrested,  because  the  covenant  declared  on  was  not  a  covenant 
which  ran  with  the  land  so  as  to  enable  the  plaintifif,  as  assignee 
[  •773  ]  of  the  *term,  to  sue  for  a  breach  of  that  covenant ;  and  because 
it  appeared  by  the  declaration  that  the  plaintiff  was  possessed  of 
a  part  only,  viz.  of  five  sixths,  and  not  of  the  entirety  of  the 
demised  premises  for  the  term  granted;  whereas  the  assignee  of  a 
part  only  of  the  demised  premises  cannot  by  law  sue  alone  for  the 
breach  of  a  covenant  which  is  not  capable  of  being  apportioned. 

The  covenant  did  not  run  with  the  land,  for  it  did  not  affect 
the  land  itself,  but  merely  the  collateral  interest  of  the  lessor : 
Spencer's  case  (i),  Mayor  of  Congleton  v.  Pattison  (2) ;  and  it  was 
not  apportionable.  If  the  possessor  of  five-sixths  of  the  property 
should  require  a  renewal,  and  the  possessor  of  the  remaining 
sixth  decline  to  accept  one,  what  could  the  lessor  do?  A  covenant 
to  repair  or  to  pay  rent  might  be  divided,  but  a  covenant  to  renew 
could  not. 

Latv,  in  reply : 

The  finding  of  the  jury  is  only  in  the  alternative ;  and  the 
covenant  runs  with  the  land,  being  in  the  nature  of  a  covenant 
for  title  or  for  quiet  enjoyment,  and  therefore  of  the  essence  of 
the  grant :  Moore,  159,  Condition ;  Isteed  v.  Stonelif  (a),  Balli/  v. 
Wells  (4^),  Hyde  v.  Skinner  {b),  Roe  d.  Bamford  v.  Hayley(6), 
Vyvyan  v.  Arthur  (7),  Sampson  v.  Easterhy  (8),  Shep.  Touchst.  176. 
Tliere  can  be  no  diflSculty  as  to  the  apportionment,  for  the  consent 
of  the  lessees  is  not  necessary  for  the  renewal ;  the  effect  of  it  is 
merely  to  confirm  the  estate  they  have  already ;  and  during  the 
continuance  of  that  estate  the  lessees  or  their  assignees  are  bound 
by  the  lease.  But  covenants  of  a  similar  description  have  been 
L  *774  ]  held  susceptible  of  *apportionment :  Gammon  v.  Vernon  (9), 
Conyham  v.  King  (lo),  Stevenson  v.  Lamhard  (ii) ;  the  plaintiff  and 

(1)  5  Co.  Rep.  16,  (H;  33  R.  R.  239  (9  B.  &  C.  505). 

(2)  10  East,  130.  (9)  2  Lev.  231. 

(3)  Anders.  82.  (10)  Cro.  Car.  221. 

(4)  3  Wils.  25.  (11)  6  R.  R.511  (2  East,  575).    See 

(5)  2  P.  Wms.  196.  also  Twi/vam  v.  Pickard,  20  R.  R,  368 

(6)  11  R.  K.  455  (12  East,  464).  (2B.&Ald.  105);  Palmer  w,  Edtvards, 

(7)  25  R.  R.  437  (1  B.  &  0.  410).  Doug.  187,  u. 
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the  owner  of  the  remaining  sixth  part  are  tenants  in  common ;       Simpson 

and  though  tenants  in  common  may  join  in  covenant,  there  is  no     Clayton. 

authority  which  decides  that  they  must  join :  at  all  events  the 

ohjection  can  only  be  taken  by  plea  in  abatement :  Merceron  v. 

DoH'son  (1),  Hare  v.  Cator  (2). 

Cur,  adv.  rult, 

TiNDAL,  Ch.  J. : 

The  spe?ial  verdict  in  this  case  has  been  found  in  an  action  of 
covenant  brought  by  the  plaintiff,  who  claims  as  assignee  of  five- 
aixths  of  the  interest  of  the  original  lessee,  against  the  defendant 
as  administrator  of  the  lessor. 

It  appears  upon  the  record,  that  the  lessor  William  Clayton, 
Esq.,  afterwards  Sir  William  Clayton,  Bart.,  at  the  time  of 
granting  the  lease,  held  the  premises  in  question  {inter  alia)  by 
letters  patent  under  the  great  seal  of  the  Duchy  of  Cornwall  for 
the  residue  of  a  term  of  ninety-nine  years,  if  he,  the  said  Sir 
William  Clayton,  George  Clayton,  his  brother,  and  James 
Medwin,  should  so  long  live :  and  that  the  said  Sir  William 
Clayton,  by  indenture  of  lease  dated  the  1st  of  August,  1789, 
demised  two  parcels  of  land  therein  described,  being  part  of  the 
premises  comprised  in  the  Duchy  lease  to  Ismay  and  Harrison, 
to  hold  to  them,  their  heirs,  executors,  administrators,  and 
assigns,  for  sixty-five  years  and  one  quarter  of  a  year,  from  the 
24th  of  June  last  preceding,  if  the  three  persons  named  iii  the 
said  letters  patent,  or  if  any  other  person  or  persons  who  should 
be  nominated  (in  manner  therein  described)  in  any  future  letters 
patent  of  the  *said  premises,  should  so  long  live.  And  after  [  ♦775  ] 
setting  out  the  covenant  by  the  lessor,  as  to  procuring  a  renewal 
of  the  letters  patent  when  any  of  the  lives  should  fall  in,  upon 
which  the  breach  is  afterw^ards  assigned,  and  also  a  covenant  for 
quiet  enjoyment,  it  appears  by  the  record  that  the  precise  issue 
raised  for  the  determination  of  the  jury  was  this :  whether  the 
said  Sir  William  Clayton  the  lessor  did,  on  the  death  of  George 
Clayton  and  James  Medwin  respectively,  in  order  to  confirm  the 
said  term  granted  to  Ismay  and  Harrison,  absolutely  apply  for 
and  do  his  utmost  endeavour  to  procure  a  renewal  of  the  said 
letters  patent  for  another  life  and  lives,  so  as  the  lessees,  their 
(1)  5  B.  &  C.  479.  (2)  Cowp.  766. 
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Simpson      executors,  administrators,  or  assigns,  might  hold  and  enjoy  the 
Clayton,      said  demised  premises  for  the  whole  of  the  said  term  of  sixty- 
five  years  and  one  quarter  of  a  year,  subject  only  to  the  rent 
and  covenants  in  the  indenture  of  demise  contained. 

The  main  question,  therefore,  between  the  parties  turns  upon 
the  proper  sense  and  meaning  of  the  covenant:  for  when  the 
intention  of  the  contracting  parties  is  once  ascertained  from  the 
covenant  itself,  it  is  not  diflBcult  to  decide  whether  the  fact  found 
by  the  jury  upon  the  special  verdict  amounts  to  a  performance 
thereof  or  not.  The  lessor  covenanted  that  he  would,  when 
either  of  the  cestui  que  vies  happened  to  die  or  depart  this  life, 
during  the  term  of  sixty-five  years  and  a  quarter,  "apply  for  and 
do  his  utmost  endeavour  to  procure  a  renewal  of  the  letters 
patent  for  another  life  or  lives.*'  There  can  be  no  difficulty  in 
construing  the  meaning  of  the  former  part  of  the  covenant,  viz., 
**  that  the  lessor  should  apply  for  a  renewal  of  the  letters  patent ; " 
and  there  can  be  as  little  difficulty  in  arriving  at  the  conclusion 
upon  the  facts  found,  that  the  lessor  did  fully  satisfy  and  perform 
this,  the  first  part  of  the  covenant,  when  the  life  of  George 
Clayton  fell  in;  by  making  application  for  the  renewal  in  the 
[  •77r.  ]  proper  quarter ;  repeating  *hi8  application  with  great  urgency ; 
and  pressing  it  by  every  means  in  his  power.  This  appears  both 
from  the  fact  found  by  the  jury,  and  also  from  the  various 
documents  set  out  in  the  special  verdict,  perhaps  at  greater 
length  and  with  more  of  prolixity  than  was  absolutely  necessary 
for  the  establishment  of  that  point.  But  the  more  difficult 
question  remains,  namely,  what  construction  is  to  be  put  u{X)n 
the  latter  branch  of  the  covenant,  "  that  he  would  do  his  utmost 
endeavour  to  procure  a  renewal  of  the  letters  patent.'*  That  the 
parties  did  not  mean  that  the  lessor  should  bind  himself  to 
procure  a  renewal,  absolutely  and  at  all  events,  is  evident  from 
the  very  words  of  the  covenant.  The  subject-matter  of  the 
covenant  leads  also  to  the  same  conclusion.  The  lessor  could 
not  compel  the  Duchy  of  Cornwall  to  renew  any  life  or  lives  as 
they  fell  in.  The  Duchy  was  not  compellable  to  renew,  either 
by  any  statutory  obligation,  any  prescriptive  liability,  or  any 
covenant.  So  far  as  appears  upon  the  special  verdict,  the 
renewal  was  a  matter  of  compact  and  agreement  only.    The  fact 
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found  that,  in  four  out  of  the  seven  instances  of  letters  patent,       Simpson 

r, 

f:^ranted  to  the  family  of  Sir  William  Clayton,  and  set  out  in  the  Clayton. 
special  verdict,  the  fine  paid  upon  the  renewal  of  each  was  of 
very  differqpt  amount,  affords  the  strongest  proof  that  such 
amount  was  matter  of  compact  and  agreement,  and  nothing  else. 
When,  therefore,  the  lessor  covenanted,  '*  that  he  would  do  his 
utmost  endeavour  to  procure  a  renewal  for  another  life,'*  the 
necessary  intendment  is  that  he  covenanted  to  do  every  thing 
that  was  known  to  be  usual,  necessary,  and  proper,  for  the 
insuring  the  success  of  his  endeavour ;  of  which,  as  it  appears 
to  us,  the  very  first  step  was,  to  bargain  with  the  Duchy  for  such 
a  fine  as  would  induce  them  to  renew,  and  to  pay  such  fine.  Sii* 
William  Clayton  had  himself  paid  a  fine  on  the  granting  of  the 
letters  patent  under  which  he  then  held,  and  all  his  predecessors 
had  done  the  same  *as  they  renewed  in  succession.  It  could  [  •777  ] 
not,  therefore,  but  have  been  known  to  him,  that  doing  his 
utmost  endeavour  must  necessarily  have  comprised  the  payment 
of  some  fine  to  the  Duchy.  And  any  doubt  upon  such  inter- 
pretation of  the  covenant  under  consideration  must  be  removed 
by  the  concluding  terms  of  the  covenant  itself.  For  the  covenant 
goes  on  thus:  '^without  the  said  lessees  being  compelled  or 
compellable,  or  liable  to  pay  any  part  of  the  fine  or  fines  that 
should  be  paid  on  such  renewal.**  Words  which  we  consider  to 
be  capable  of  only  one  interpretation,  namely,  that  both  the 
lessor  and  the  lessees  understood  that  some  fine  was  to  be  paid 
on  renewal  of  the  letters  patent ;  but  that  it  was  agreed  between 
them  that  the  whole  of  such  fine,  whatever  might  be  its  amount, 
should  be  borne  by  the  lessor  alone.  Now,  if  the  performance 
of  the  covenant  had  become  impossible  by  reason  of  the  absolute 
refusal  of  the  Duchy  to  renew  on  any  terms  whatever,  no  doubt 
the  defendant  would  have  excused  himself  from  any  breach,  by 
showing  that  he  had  used  his  utmost  endeavour,  though  ineffec- 
tually, to  procure  the  renewal ;  for  that  was  all  he  had  covenanted 
to  do.  Or  again,  if  the  officers  of  the  Duchy  had  refused  to 
renew,  except  upon  the  payment  of  a  fine  extravagant  and 
unreasona))le,  in  proportion  to  the  value  of  the  property,  there 
seems  little  doubt  but  that  such  a  refusal  on  their  part  would 
have  equally  excused  the  covenantor,  as  amounting  in  effect  to 
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Simpson  an  absolute  refusal  to  renew.  For  the  covenant  must  have  a 
Clayton,  reasonable  construction  ;  and  it  never  could  have  been  intended 
by  the  contracting  parties,  that,  by  doing  his  utmost  endeavour, 
he  was  called  upon  to  do  more  than  to  pay  a  reasonable  fine ; 
that  is,  the  fair  and  marketable  price,  according  to  the  actual 
value  of  the  estate  at  the  time  when  it  became  necessary  to  put 
in  a  new  life.  And  we,  therefore,  think  the  whole  of  the  inquiry, 
L  *778  ]  as  to  the  breach  of  the  covenant  *having  been  incurred  or  not, 
is  narrowed  to  this  smgle  point :  whether  it  appears,  upon  the 
facts  found,  that  Sir  William  Clayton  has  been  ready  to  pay  to 
the  Duchy  a  reasonable  fine  for  putting  in  a  new  life ;  which  is, 
in  effect,  the  same  question  as  that  contained  in  the  concluding 
words  of  the  special  verdict,  **  Whether  it  was  incumbent  on  him, 
in  point  of  law,  to  pay  the  fine  required  by  the  Duchy.''  Now, 
the  special  verdict  finds,  in  terms,  that  the  fine  demanded  by  the 
Duchy  of  Cornwall,  in  September,  1831,  for  the  renewal  of  the 
letters  patent  upon  the  death  of  the  said  George  Clayton,  was  a 
reasonable  fine,  if  such  fine  ought  to  be  calculated  on  the  annual 
value  of  the  premises,  taken  at  rack  rent.  And,  if  it  is  to  be 
considered  as  a  question  of  law.  whether  the  fine  demanded  was 
reasonable  or  not,  we  have  no  diflSculty  in  saying  that,  in  our 
judgment,  a  fine  which  falls  short  in  amount  of  three  years' 
annual  value  of  the  premises  cannot,  upon  any  principle  of  law, 
or  analogy  to  cases  which  have  any  bearing  on  the  subject-matter 
of  inquiry,  be  deemed  unreasonable. 

But  the  question  still  arises,  and  it  is  that  upon  which  con- 
siderable argument  has  been  raised,  whether  the  Duchy  can 
calculate  the  amount  of  their  fine,  not  by  reference  to  the  rent 
paid  by  the  lessee,  but  upon  the  rack  rent  of  the  houses  which  is 
paid  by  the  tenants  in  actual  occupation.  Now,  in  the  first  place, 
we  see  no  rule  of  law,  nor  has  any  such  been  pointed  out  to  us, 
by  which  the  Duchy  is  called  upon  to  look  to  any  other  value  of 
the  premises  at  the  time  when  they  are  contracting  for  the 
renewal  of  the  letters  patent,  than  the  actual  value  of  the 
premises  at  that  time,  at  the  rack  rent.  If  the  premises,  instead 
of  being  demised  to  sub-lessees,  had  been  built  upon  and 
improved  by  the  immediate  lessee  of  the  Duchy,  at  his  own 
expense,  there  could  have  existed  no  better  criterion  or  test  of 
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the  real  annual  value  of  the  premises,  than  the  rent  actually      Simpson 
received  by  the  lessee  from  the  *tenant8  in  possession  of  the      Clayton. 
houses  built  by  himself  on  the  land.    And  the  right  of  the  Duchy       [  '779  ] 
to  assess  and  claim  a  particular  amount  of  fine  upon  renewal 
appears  to  us  to  be  precisely  the  same,  whether  the  improvements 
have  taken  place  by  the  act,  and  at  the  expense  of  the  lessee,  or 
at  the  expense  of  others  to  whom  such  lessee  has  subdemised 
the  land.     There  is  no  privity  between  the  Duchy  and  the  sub- 
lessee :  the  Duchy  is  not  bound  to  take  notice  that  there  is  any 
sublease  in  existence;    all  that  must   necessarily  come  to  the 
knowledge  of  the  Duchy  is  the  annual  value  of  the  land  at  the 
time  when  the  renewal  is  required. 

But,  in  the  second  place,  the  point  now  under  consideration 
bears  a  very  close  analogy  to  that  of  a  fine  claimed  by  the  lord 
of  a  manor  upon  the  admission  of  a  new  tenant  to  a  copyhold, 
w^here  the  estate  has  been  improved  during  the  continuance  of 
an  old  lease  granted  by  a  former  copyhold  tenant  under  a  license 
from  the  lord :  in  which  case  it  has  been  held  that  the  lord  may 
calculate  his  fine  upon  the  actual  improved  value,  though  it 
exceeds  the  amount  of  the  annual  rent  received  by  the  tenant 
himself :  Sir  Williavi  Haltan,  Bart.  v.  Hassell  (i) ;  a  case  much 
stronger  than  the  present,  as  the  lord  of  the  manor  is  bound  to 
admit  on  payment  of  a  reasonable  fine.  We  cannot,  therefore, 
hold  that  the  fine  demanded  by  the  Duchy  for  the  renewal  of  the 
letters  patent,  on  the  death  of  George  Clayton,  falling  short 
in  amount,  as  it  does,  of  three  years'  actual  value  of  the  pre- 
mises at  rack  rent,  is  any  other  than  a  reasonable  fine.  And 
as  it  appears,  upon  the  facts  found,  that  Sir  William  Clayton 
declined  or  neglected  to  renew  upon  the  payment  of  that  fine,  we 
think  he  has  not,  within  the  proper  meaning  of  the  covenant, 
done  his  utmost  endeavour  to  procure  a  renewal  of  the  letters 
♦patent.  And  even  in  the  calculation  of  the  amount  of  the  fine  [  '780  ] 
which  he  professed  himself  willing  to  pay,  it  does  not  appear 
that  he  allowed  for  the  full  annual  value  of  the  premises  to 
himself ;  for  although  he  included  the  whole  of  the  annual  rents 
which  were  paid  to  him,  he  did  not  make  allowance  for  the  fines 
which,    in  some   instances,  he  had   taken   upon  granting  the 

(1)  2  Str.  1042. 
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SIMP80K  leases.  And  such  being  the  view  we  take  of  the  breach  of  the 
Clayton,  covenant  on  the  death  of  George  Clayton,  the  same  reasoning 
must  apply  to  the  endeavour  to  procure  a  renewal  upon  the 
death  of  the  next  life,  James  Medwin ;  and  it  is  therefore 
unnecessary  to  say  more  than  that  there  appears  to  have 
been  a  second  breach  of  the  covenant  upon  the  occasion  of 
his  death. 

The  defendant,  however,  has  urged  two  objections  against  the 
right  of  the  plaintiff  to  recover  in  this  action.  In  the  first  place, 
he  contends  that  the  covenant  upon  which  the  action  is  brought 
is  not  a  covenant  which  runs  with  the  land.  As  to  which  we 
can  feel  no  doubt,  but  that  a  covenant  made  with  the  lessee 
to  procure  the  original  letters  patent  to  be  renewed,  and  the 
lease  itself  under  which  the  tenant  holds,  to  be  confirmed 
absolutely  for  a  certain  term,  is  of  all  others  a  covenant,  which 
more  strictly  and  peculiarly  may  be  said  to  run  with  the 
land,  than  any  other ;  inasmuch  as  it  affects  the  very  existence 
and  continuance  of  the  term  itself  created  by  the  lease.  And 
the  judgment  of  the  Court  of  King's  Bench,  in  the  case  of  Roe 
V.  Hayley  (i),  affords  an  authority  directly  in  point  upon  the 
subject. 

It  is  further  objected,  that  the  plaintiff,  being  assignee  of  part 
only  of  the  interest  of  the  original  lessee,  cannot  sue  upon  this 
covenant  to  procure  a  renewal  of  .the  letters  patent,  inasmuch 
[  •781  ]  as  such  covenant  cannot,  in  its  *nature,  be  ap2:)ortioned.  For  in 
what  manner,  it  is  asked,  can  the  defendant  procure  a  renewal 
of  five-sixths  of  the  interest  which  passed  under  the  Duchy 
lease?  And  again,  if  the  assignee  of  the  remaining  one  sixth 
should  be  unwilling  to  continue  tenant  as  to  that  interest,  is  the 
defendant  compellable  to  take  to  it  himself  ?  The  latter  diffi- 
culty, however,  does  not  seem  to  apply  to  the  case.  The 
original  lessees,  Ismay  and  Harrison,  took  an  interest  for  sixty- 
five  years  and  a  quarter,  not  only  if  the  three  lives  named  in  the 
Duchy  lease  should  so  long  live,  but  it  any  other  person  or 
persons  to  be  nominated  upon  the  falling  in  of  their  lives,  should 
so  long  live ;  it  being  declared  to  be  the  object  and  intention 
of  the  renewal  that  the  lessee's  interest  should  be  confirmed 
(1)  11  R.  R.  455  (12  East,  464). 
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absolutely  for  sixty-five  years  and  a  quarter.    It  is  not,  therefore,       Simpson 

f. 

optional  in  the  assignees  of  the  original  lessees  to  declare  Clayton. 
whether  they  will  take  any  interest  after  such  renewal  or  not : 
they  take  for  the  whole  term,  if  the  Duchy  lease  is  renewed 
for  that  term  from  time  to  time.  And  as  to  the  right  of  the 
plaintiff  to  sue,  without  joining  the  assignee  of  the  remaining 
one  sixth,  it  is  to  be  observed  that  the  plaintiff  and  the  assignee 
of  that  interest  are  tenants  in  common,  having  separate  and 
distinct  interests  in  the  term ;  and  that  the  damages  are,  in  their 
nature,  severable,  and  may  well  be  apportioned  by  the  jury 
according  to  the  value  of  the  share  of  each.  And  no  case 
appears  to  have  laid  it  down  that  tenants  in  common  must 
join  in  an  action  of  covenant :  the  utmost  that  has  been  estab- 
lished seems  to  be  that  tenants  in  common  may  join  in  those 
actions  of  covenant  which  was  merely  personal,  and  several 
in  damages  only,  as  on  the  covenant  to  repair:  1  Lev.  109, 
Eaym.  80. 

Upon  the  whole,  therefore,  it  appears  to  us  that,   notwith- 
standing the  objections  urged    by  the  defendant,  the  plaintiff 
has  the  right  to  sue  for  the  proportion  of  *the  damages  sustained       [  ♦782  ] 
by  him ;  and  that,  as  there  has  been  a  breach  of  the  covenant 
declared  upon,  the  plamtiff  is  entitled  to  our  judgment  upon  the 

facts  found  in  this  special  verdict. 

Judgment  for  the  plaintiff. 


MAGEATH  v.  HAEDT  (1).  isas. 

(4  Bing.  N.  C.  782—798 ;  S.  C.  6  Scott,  627  ;  1  Am.  352 ;  2  Jur.  594 ;  7  L.  J.        "^^^  ^^' 
(N.  S.)  C.  P.  299 ;  6  Dowl.  \\  C.  749.)  [  782  ] 

To  an  action  for  money  had  and  received  defendant  pleaded  a  recover}' 
by  foreign  attachment  at  the  suit  of  a  creditor  of  plaintiff's,  and  that  the 
creditor  had  execution  of  the  sum  recovered  according  to  the  custom 
of  London  :  plaintiff  replied  that  no  execution  was  executed ;  on  which 
defendant  joined  isnue : 

Held,  that  without  execution  executed,  he  was  not  discharged  from 
his  debt  to  plaintiff ;  and  that,  having  joined  issue  on  the  fact  of  the 
execution,  the  jury  were  not  estopped,  by  a  record  of  satisfaction  in  the 
foreign  attachment,  from  finding  according  to  the  fact :  that  the  attorney 

(1)  Cited  and  followed  in  judgment  of  Lush,  J.  in  Richter  v.  Laxton  (1878) 
48  L.  J.  Q.  B.  184.— B.  C. 
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Maorath  of  defendant,  the  garnishee  in  the  foreign  attachment,  was  not  incom- 

V.  petent  to  prove  the  custom  in  such  attachment :  and  that  it  is  no  answer 

Hardy.  ^  ^  pl^^  ^f  recovery  under  foreign  attachment  that  plaintiff  has  had  no 

notice  of  the  proceedings. 

This  was  an  action  for  money  had  and  received  to  the  plain- 
tiflf  's  use,  to  which  the  defendant  pleaded,  fourthly,  a  recovery 
against  him  of  the  debt  sued  for,  by  foreign  attachment  in  the 
Mayor's  Court  in  London,  in  which  attachment  one  Tyrie  was 
the  plaintiff,  the  present  plaintiff  was  the  defendant,  and  the 
present  defendant  was  the  garnishee. 

The  plea  set  out  with  particularity  the  custom  of  London  with 
respect  to  foreign  attachment,  of  which  the  part  which  was 
material  to  the  present  purpose  was,  that  the  custom  was 
alleged  to  be  that,  after  pledges  found  by  the  plaintiff  in  foreign 
attachment  and  execution  had  and  executed  of  the  monies  in  the 
hands  of  the  garnishee,  the  garnishee  was  discharged  against 
the  defendant  of  the  sum  so  attached  and  had  in  execution. 
The  plea  then  stated  the  confirmation  of  the  custom  by  Act  of 
Parliament,  and  set  out  the  proceedings  in  the  usual  form,  and 
the  judgment  that  Tyrie  should  have  execution  of  410/.,  parcel 
[  '783  ]  of  the  sum  attached,  by  *pledge8  to  restore  the  same  it 
Magrath  should  appear  within  a  year  and  a  day  and  disprove 
the  debt. 

The  plea  then  stated  the  issuing  of  a  precept  to  the  serjeant- 
at-mace  for  levying  the  amount,  and  the  delivery  thereof  to  him 
to  be  executed ;  that  thereupon  the  serjeant-at-mace  did  take 
and  receive  from  the  now  defendant  the  said  sum  of  410/.  so 
attached  as  aforesaid,  and  without  delay  had  the  same  in  Court 
to  satisfy  Tyrie ;  and  that  he  paid  and  delivered  the  same  to 
Tyrie.  The  plea  then  averred  that  Tyrie  thereby  had  execution 
of  the  said  sum,  and  then  and  there  acknowledged  himself 
satisfied,  as  by  the  record  more  fully  appeared. 

To  that  plea  the  now  plaintiff  replied  that  he  never  had  notice 
of  the  proceedings  in  the  fourth  plea  mentioned  ;  that  Tyrie  had 
not  execution  executed  of  the  said  sums  according  to  the  custom 
of  the  city ;  that  the  monies  of  the  now  plaintiff  in  the  hands 
of  the  now  defendant  were  never  had  in  execution,  as  by  the 
fourth  plea  might  be  supposed  ;  that  no  execution  founded  upon 
the  said  supposed  judgment  in  the  said  fourth  plea  mentione<l, 
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was  ever  executed ;  that  the  now  defendant  paid  the  said  sum     Maorath 
of  410Z.,  if  ever  it  was  paid,  without  compulsion  and  by  con-       habdy. 
nivance  and  collusion  with  the  said  Tyrie ;  and  this,  the  plaintiff 
prayed  might  be  inquired  of  by  the  country. 

The  defendant  thereupon  joined  issue. 

At  the  trial  after  Michaelmas  Term,  1836,  a  verdict  was  found 
for  the  plaintiff,  with  l,000i.  damages,  subject  to  the  opinion  of 
the  Court  upon  the  following  case  : 

The  plaintiff  was  a  merchant  who  carried  on  his  business  and 
resided  at  Jacmel,  St.  Domingo,  from  1824  to  1834  inclusive, 
and  returned  to  England  in  the  latter  year.  The  defendant  was 
also  a  merchant  in  London. 

In  the  year  1827,  the  plaintiflf  upon  his  own  account,  *remitted       [  '784  1 
to  the  defendant  a  bill  of  exchange  for  791.  17«.  4rf.,  and  also 
consigned  a  cargo  of  coffee  for  sale  to  the  defendant. 

This  action  was  brought  to  recover  the  sum  of  585Z.  13«.  Id. 
being  the  proceeds  of  the  bill  of  exchange  and  the  coffee,  and 
interest  thereon,  up  to  the  31st  of  December,  1835. 

It  appeared,  by  a  correspondence  between  the  plaintiff  and 
defendant,  that,  in  June,  1827,  the  plaintiff,  being  uncertain  whether 
or  not  Tyrie,  his  usual  agent,  was  in  London,  consigned  to  the 
defendant  180  bags  of  coffee,  with  directions  to  hold  the  proceeds 
to  the  plaintiff's  order ;  also  a  bill  of  exchange  for  791.  17«.  4d., 
which  the  defendant  was  also  to  hold  to  the  plaintiff's  order. 

In  October,  1827,  the  defendant  apprised  the  plaintiff  that 
the  coffee  had  been  sold,  and  the  proceeds  paid  to  Tyrie ;  but 
with  the  understanding  that  the  defendant  was  to  account  to 
the  plaintiff  for  the  amount  if  he  did  not  confirm  the  act,  or  if 
he  drew  on  the  defendant  in  the  mean  time. 

In  January,  1828,  the  plaintiff  wrote  to  say  he  should  dispose 
of  these  funds,  either  by  drawing  on  the  defendant,  or  requesting 
the  proceeds  to  be  paid  to  the  plaintiff 's  order. 

In  April,  1828,  the  defendant  wrote  (in  answer  to  a  letter  of 
the  plaintiff's  of  February,  1828,  containing  a  duplicate  of  the 
letter  of  January)  that,  subsequently  to  the  defendant's  letter  of 
October,  1827,  Tyrie  had  lodged  an  attachment  on  the  amount  in 
the  defendant's  hands,  but  that  it  had  not  been  followed  by  any 
ulterior  proceedings. 
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Maobath  In  June,  1828,  the  plaintiflf  wrote  to  the  defendant  that  he 
Habdt.  should  look  to  him  for  the  proceeds  of  the  coffee,  in  virtue  of 
his  letter  of  October,  1827. 

The  plaintiff  afterwards  drew  a  bill  on  the  defendant,  dated 

[  •785  ]       Jacmel,  30th  of  April,   1830,  for  412/.  0«.  lOrf.,    *payable   at 

three    days'    sight   to   Messrs.    Oldroyd,   Magrath,  and   Ward, 

who  presented  it  for  acceptance  to  the  defendant  on  the  23rd 

of  June  following,  when  the  defendant  declined  to  accept  it. 

The  present  action  was  commenced  in  January,  1836. 

On  the  31st  of  January,  1828,  an  action  was  commenced  by 
John  Garnett  Tyrie,  the  son-in-law  of  the  defendant,  against  the 
plaintiff,  in  the  Mayor's  Court  of  London,  founded  upon  an 
affidavit  of  debt  for  the  sum  of  500/.  and  upwards ;  proceedings 
by  foreign  attachment  were  adopted  against  the  present  defendant 
as  garnishee,  and  such  cause  proceeded  to  judgment  in  manner 
hereinafter  stated ;  but  no  writs  or  precepts  of  execution  were 
issued  or  executed  in  that  cause,  or  served  upon  the  defendant 
in  that  cause,  or  the  garnishee,  the  now  defendant. 

At  the  trial  of  the  present  cause,  Ashley,  one  of  the  attorneys 
of  the  Lord  Mayor's  Court,  was  called  by  the  present  plaintiflf : 
he  was  the  partner  of  Wardell  the  attorney  for  Hardy,  the 
garnishee  in  the  Mayor's  Court,  during  the  proceedings  in 
Tyrie  v.  Magrath ;  and  the  defendant's  counsel  objected  to  his 
disclosure  of  any  facts  connected  with  that  cause.  The  evidence 
was  received  subject  to  the  opinion  of  this  Court  as  to  its 
admissibility.  He  stated  the  practice  of  that  Court  in  pro- 
ceedings by  foreign  attachment  during  his  experience  of  twenty- 
five  years,  to  have  been  according  to  the  course  hereinafter 
set  forth : 

A  public  book  called  the  Action  Book  is  kept  in  the 
Mayor's  Court  office,  used  by  all  the  attorneys.  The  first  step, 
with  a  view  to  obtain  foreign  attachment,  is,  that  the  plaintiflf 
makes  affidavit  of  debt,  prepared  by  and  sworn  before  the 
plaintiff's  attorney  in  the  cause ;  which  affidavit  afterwards 
remains  in  his  possession  ;  the  plaintiff's  attorney  then  makes 
[  '"SG  ]  an  entry  in  the  Action  *Book  of  the  names  of  the  parties,  &c. 
thus:  **In  the  Mayor's  Court,  London,  1828.  January  31st, 
Hennf   Jason  Magrath,  defendant,  at  the  suit  of  John  Gatnett 
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Tyrie^  plaintiff,  in  a  plea  of  debt  upon  demand  of  1,000/.  of     Magrath 
lawful  money  of  Great  Britain :    sworn   500i.   and  upwards.       hardt. 
Betnal  (attorney's  name).    Pledges,  &c. 

"  Attachment  thereon  made  in  the  hands  of  John  Hardy,  the 
same  day,  between  two  and  three  afternoon,  by  C.  Sewell." 

This  book  is  kept  in  the  Lord  Mayor's  Court,  lying  open  in 
the  office ;  but  no  one  has  the  custody  of  it.  A  paper  is  next 
prepared  by  the  plaintiff's  attorney,  directed  to  the  garnishee, 
called  an  attachment  paper:  no  precept  or  process  is  issued 
against  the  defendant,  nor  any  actual  default  made,  nor  are 
there  any  returns  of  nihil  or  defaults  or  otherwise,  made  to  any 
process :  the  defendant  is  not  actually  called :  the  serjeant-at- 
mace  serves  the  attachment  on  the  garnishee,  and  then  makes 
an  entry  in  the  Action  Book  that  he  has  done  so,  and  signs  it : 
upon  the  expiration  of  four  clear  days, — neither  of  the  days 
being  a  dies  non, — after  service  of  the  attachment,  if  no  appear- 
ance is  entered,  a  paper  is  prepared  by  the  plaintiff's  attorney, 
called  a  summons,  directed  to  the  garnishee  :  no  entry  is  made 
of  that  summons,  or  of  the  service  of  it :  the  serjeant-at-mace 
delivers  the  original  summons,  but  makes  no  entry  of  it,  and 
communicates  orally  to  the  plaintiff's  attorney  the  fact  of 
service :  when  the  garnishee  appears,  such  appearance  is  made 
by  his  attorney  marking  in  the  Action  Book  that  he  appears 
for  the  garnishee,  naming  him ;  and  these  are  the  only  entries 
in  the  book.  A  record  is  then  made  up  by  the  plaintiff's 
attorney,  stating  the  cause  of  action  ;  that  the  plaintiff  prayed 
process  according  to  the  custom,  &c.,  which  was  granted:  that 
the  serjeant-at-mace  had  summoned  the  defendant  to  answer 
the  plaintiff;  that  ^the  said  serjeant-at-mace,  at  the  same  [  *787  ] 
Court,  returned,  according  to  the  said  custom,  that  the  defendant 
had  nothing  within  the  said  city  whereby  he  could  summon  him, 
nor  was  he  found  within  the  same ;  and  that  at  the  same  Court 
the  defendant  was  solemnly  called,  and  did  not  appear,  but 
made  default:  then  it  is  alleged,  at  the  same  Court,  that  the 
garnishee  owes  to  the  defendant  500^;  process  is  thereupon 
prayed  against  him  to  attach  the  same,  so  that  the  defendant 
may  appear,  &c. ;  and  then  it  is  commanded  to  the  serjeant-at- 
mace,  that  he  attach  the  said  defendant  by  the  said  500Z.,  so 
R.B. — VOL.  xuv.  66 
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MikORATH  being  in  the  hands  of  the  garnishee,  so  that  the  defendant  may 
Hakdt.  appear,  &c.  It  is  then  stated  by  the  record  that  the  defendant 
was  afterwards  summoned  to,  and  solenmly  called  at,  four 
several  subsequent  Courts,  but  did  not  appear,  and  made  four 
defaults ;  and,  thereupon,  after  the  said  four  defaults  recorded 
by  the  Court,  process  is  prayed  to  warn  the  garnishee.  The 
record  is  made  up  before  the  garnishee  pleads,  containing  his 
appearance,  and  the  record  in  that  state  is  handed  by  the 
plaintiff's  attorney  to  the  registrar,  who  enters  an  imparlance ; 
the  parchment  roll  and  the  record  is  then  handed  to  the 
garnishee's  attorney  by  the  registrar.  A  rule  to  plead  is  given 
orally  by  the  plaintiff's  attorney,  and  the  registrar  makes  an 
entry  of  such  rule  upon  the  roll  and  in  his  own  book.  The 
record  is  then  handed  to  the  attorney  of  the  garnishee,  and  when 
the  time  for  pleading  is  expired,  the  attorney  for  the  plaintiff 
again  demands  the  record ;  the  attorney  for  the  garnishee  puts  his 
plea  on  the  record ;  the  registrar  then  authenticates  it  by  an  entry 
on  the  record ;  and  joins  the  issue  upon  it :  but  no  other  than 
the  entries  before  stated  are  made  of  any  of  these  proceedings. 

The  record  is  handed  by  the  registrar  back  to  the  plaintiff's 
attorney,  and  remains  with  him,  and  he  inserts  the  cause  in  the 
[  ^788  ]  list  of  causes  for  trial  prep$ired  by  *the  registrar.  If  the  cause 
be  tried,  the  registrar  marks  the  verdict,  and  no  further  entry 
of  it  is  made.  The  poatea  is  made  up  by  the  plaintiff's  attorney, 
who  retains  the  record  afterwards  in  his  own  possession.  An 
entry  of  judgment  is  made  by  the  registrar  forthwith  upon  the 
record  at  the  instance  of  the  successful  party,  who  is  entitled  to 
sign  judgment  on  the  day  following  that  of  the  trial.  The 
plaintiff  afterwards  finds  pledges;  and  it  is  the  duty  of  his 
attorney  to  see  that  they  are  substantial.  In  Tyrie  v.  Mag  rath  ^ 
the  pledges  were  substantial  and  responsible  persons.  A 
certificate  of  judgment  is  afterwards  made  out  by  the  plaintiff's 
attorney,  according  to  the  following  form : 

**  Mr.  John  Hardy. — I  do  hereby  certify  that  judgment  hath 
been  entered  against  you  in  the  Lord  Mayor's  Court,  London, 
at  the  suit  of  John  Garnett  Tyrie,  plaintiff,  for  the  sum  of  410/. 
heretofore  attached  in  your  hands,  as  the  proper  monies  of 
Henry  Jason  Magrath,  defendant ;  and  that  security  hath  been 
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given  by  the  *plaintifif  in  the  said  attachment  for  restitution  of     Maobath 
the  said  monies,  if  his  debt  shall  be  disproved  according  to  the       habdt. 
custom :  as  by  the  record  of  the  said  judgment,  now  remaining 
in  the  said  Court  appears.    Dated  the  22nd  day  of  July,  1880. 
G.  T.  R.  Betnal,  plaintiff 's  attorney,  Lord  Mayor's  Court  office, 
Boyal  Exchange." 

No  entry  is  made  of  that  certificate ;  it  is  usually  served  on 
the  garnishee's  attorney;  and  the  plaintiff,  or  his  attorney, 
if  the  garnishee  will  pay,  receives  the  money.  If  he  refuses 
to  pay,  he  may  be  taken  into  custody.  When  the  money  is 
paid,  the  practice  is  to  make  an  entry  of  satisfaction  on  the 
record ;  and  that  was  done  in  Tyrie  v.  Magrath.  The  debtor 
(defendant)  may  at  any  time  come  in  and  dissolve  the  attach- 
ment before  satisfaction  has  been  entered ;  but  when  it  is  entered 
of  record,  he  must  come  in  within  a  year  and  day  afterwards. 

It  was  further  proved  that,  until  lately,  writs  of  execution  were       [  789  ] 
rarely  issued  or  executed ;  but  that,  latterly,  it  had  been  con- 
sidered necessary,  and  such  writs  were  accordingly  issued  and 
executed. 

The  proceedings  in  the  cause,  Tyrie  v.  Magrath,  were  con- 
ducted throughout  in  conformity  with  the  practice  above  set  forth. 

The  present  defendant  called  no  witnesses,  but  gave  in 
evidence  an  examined  copy  of  a  judgment  in  the  cause  of  Tyrie 
v.  Magrath. 

It  was  agreed  that  the  Court  might  exercise  the  same  power 
and  discretion  of  amending  the  record  as  the  Judge  at  Nisi  Prius 
could  under  4  &  5  Will.  IV.  c.  42  (i) ;  and  that  the  Court  should 
be  at  liberty  to  draw  the  same  conclusions  as  the  jury  might 
have  done  from  the  facts  stated. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  was  entitled  to  recover ;  and  if  so,  the  damages  were  to 
be  4102.,  with  interest  thereon  from  the  2Srd  of  June,  1880,  till 
final  judgment :  but  if  not,  then  a  nonsuit  was  to  be  entered. 

Wilder  Serjt.  for  the  plaintiff: 

The    jury  having    expressly  found    that  no  execution  was 
executed  in  the  foreign  attachment,  the  substance  of  the  replication 
(1)  Bepealed  52  &  53  Vict.  c.  10,  s.  12. 

66—2 
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Magrath  must  be  taken  to  have  been  established  in  evidence.  The  Court, 
ABDY.  however,  would  draw  the  same  conclusion  from  the  facts  stated. 
No  notice  was  ever  given  to  Magrath ;  no  process  actually 
issued  ;  nor  was  there  any  proceeding  except  the  entries  in  the 
book  of  the  Lord  Mayor's  Court.  Such  a  practice  ought  to  be 
strictly  watched,  and  cannot  be  sanctioned  unless  in  exact 
conformity  with  the  custom  :  Wetter  v.  Rucker  (i). 
I  790  ]  And  Hardy's  attorney,  although  he  could  not  be  examined  as 

to  any  communications  with  his  client,  was  competent  to  prove 
the  course  of  proceedings  in  the  Mayor's  Court;  a  matter 
altogether  of  a  public  nature. 

It  may  be  contended  that  the  plaintiff  is  estopped  by  the 
record  of  satisfaction  in  the  Mayor's  Court ;  but  if  the  defendant 
meant  to  rely  on  that  he  should  have  demurred  to  the  replica- 
tion ;  when  he  joins  issue  on  the  question  whether  execution  has 
been  executed  or  not,  the  jury  are  not  precluded  from  finding 
according  to  the  fact :  1  Starkie  on  Evidence,  226,  Vooght  v. 
Winch  (2),  Paramore  v.  Pain  (3),  Palmer  v.  Hooke  (4). 

And  without  proof  of  execution  executed,  the  plea  is  not 
established,  and  the  defendant  not  discharged :  Wetter  v.  Rucker, 
1  Wms.  Saund.  67,  note  1,  M'Daniel  v.  Hughes  (5). 

Bompas,  Serjt.  for  the  defendant : 

The  replication  has  not  been  proved ;  for  the  defendant's 
attorney  was  not  a  competent  witness  to  show  what  was  done 
towards  his  client  the  garnishee,  although  he  might  show  the 
general  practice  of  the  Mayor's  Court.  And  the  plea  is  estab- 
lished ;  because  the  issuing  of  a  certificate  of  judgment  and  the 
payment  of  the  sum  specified  in  it  is,  in  effect,  execution  executed. 

Then,  the  record  in  the  Mayor's  Court  was  conclusive  to  show 
that  Tyrie  had  been  satisfied,  and  the  defendant  discharged. 
A  record  is  conclusive  evidence  of  the  facts  stated  in  it:  Co.  Litt. 
117  b,  260  a,  MackaUey's  case  (6). 

(TiNDAL,  Ch.  J. :  Should  you  not  have  rejoined  the  estoppel  ?) 

(1)  21 B.  E.  690  (1  Brod.  &  B.  491).  (4)  1  Ld.  Bay.  727. 

(2)  21  B.  B.  446  (2  B.  &  Aid.  662).  (5)  3  East,  367. 

(3)  Cto.  Eliz.  598.  (6)  9  Go.  Bep.  69  a. 
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This  is  not  in  the  nature  of  an  estoppel,  which  applies  only     Maobath 

between  the  parties  to  a  deed  ;  but  a  record  is  conclusive  against       habdt. 

the  whole  world  *as  to  the  facts  stated  in  it.  Reed  v.  Jackson  (i),       [  *79i  ] 

Vooght  V.  Winch  and  Hooper  v.  Hooper  (2),  only  show  that  records 

of  a  judgment  are  evidence  to  go  to  a  jury;  not,  that  they  are 

not  conclusive  evidence.     In  Ramshottovi  v.  Buckhurst  (s),  Lord 

Ellenborouoh  said,  ''The  judgment  roll  imports  incontrovertible 

verity  as  to  all  the  proceedings  which  it  sets  forth  ;  and  so  much 

so  that  a  party  cannot  be  admitted  to  plead  that  the  things  which 

it  professes  to  state  are  not  true.    Would  it  be  competent  to 

aver  that  there  was  no  such  declaration,  or  plea,  or  trial ;  or  that 

the  Court  did  not  pronounce  such  judgment  as  stated  in  the 

record  ?    I  apprehend  that  it  would  not ;  and  therefore  every 

part  of  the  record,  as  long  as  it  remains  on  the  files  of  the  Court, 

must  be  taken  to  speak  absolute  verity : ''  and  in  Rex  v.  Hopper  (4) 

it  was  held,  with  reference  to  a  deed  of  bargain  and  sale  enrolled, 

that  the  indorsement  of  the  clerk  of  the  enrolments  is  a  part 

of  the  record,  and  cannot  be  averred  against.     In  DtuUoiv  v. 

Watchom  (6),  which  may  be  cited  in  reply,  it  was  held  that  the 

practice  of  the  Court  is  pleadable  where  the  point  of  the  case 

depends  on  it;    but  it  was  not  contested  that  the  record  of 

proceedings  in  the  Court  is  conclusive.     Huxham  v.  Smith  (6)  is 

in  point  for  the  defendant.     There,  it  was  held  that,  to  prove 

that  the  defendant,  under  process  of  foreign  attachment,  had 

paid  a  sum  of  money  to  a  creditor  of  the  plaintiff,  the  record  of 

the  cause  in  the  Mayor's  Court,  witii  an  entry  of  satisfaction, 

was  conclusive  evidence.    And  Lord  Ellenborouoh  said,  "If 

the  money  was  attached  in  the  defendant's  hands,  and  he  paid  it  ^ 

pursuant  to  the  judgment  of  a  court  of  competent  jurisdiction, 

I  must  suppose  omnia  rite  acta.     Sitting  at  Nisi  Prius,  can  I 

unravel  the  proceedings  before  the  Recorder  of  London,  *and       [  ^792  ] 

grant  a  new  trial  in  the  cause  which  he  has  decided  ?    I  must 

give  credit  to  the  record  which  is  produced."      M'Daniel  v. 

Htufhes  shows  that  the  garnishee  may  protect  himself  without 

(1)  6  B.  B.  283  (1  East,  355).  (4)  18  B.  B.  641  (3  Price,  495). 

(2)  29  B.  B.  834  (M*Clel.  &  Younge,  (5)  16  East,  39. 

509).  (6)  11  B.  B.  651  (2  Camp.  19). 

(8)  15B.B.3d2(2M.&S.565,567). 
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Maobatu     proving  the  debt  due  to  the  plaintiff  below.     So,  in  cases  of 

HABDY.      convictions  by  magistrates,  and  probate  of  wilb,  the  record  is 

always  conclusive,  and  proof  of  the  facts  asserted  in  it  is  not 

required.     In  Wetter  v.  Rttcker,  it  did  not  appear  on  the  record 

that  the  plaintiff  below  had  been  satisfied. 

If  the  record  is  conclusive,  the  plea  is  an  answer  to  the 
plaintiff's  claim ;  the  payment  made  by  the  defendant  under  the 
authority  of  the  Mayor's  Court  was  compulsory ;  for  he  was  not 
bound  to  wait  till  his  goods  were  seized  in  execution :  Carter 
V.  Carter  (i) ;  and  he  is  discharged  from  any  further  demand. 

According  to  the  practice  of  the  Court,  it  was  not  necessary 
that  the  defendant  below  should  have  notice  of  the  proceedings ; 
but  if  it  were,  he  received  notice  by  the  garnishee's  letter  of 
April,  1829,  in  time  to  have  interposed  before  judgment.  And 
as  to  the  alleged  collusion,  the  garnishee  may  voluntarily  dis- 
close to  the  plaintiff  below  the  debt  due  from  him  to  the  defendant 
below ;  for  in  Paramore  v.  Pain  a  party  was  allowed  to  attach 
even  a  debt  in  his  own  hands. 

WUde^  in  reply  : 

The  broad  question  here  is,  whether  the  defendant  has  paid 
the  money  under  the  compulsory  process  of  the  Mayor's  Court ; 
and  though  he  might  have  demurred  to  the  replication,  or  have 
rejoined  the  estoppel,  yet  as  he  has  elected  to  go  to  the  country 
on  that  point,  the  jury  are  authorised  to  find  it:  Chttram  v. 
Moretvood  (2),  Vooght  v.  Winch,  Doe  v.  Huddart  (8).  The  point 
in  MackaUey*s  case  was  that  the  judgment  was  repugnant  on  the 
[  ^793  ]  face  of  it ;  and  Ramsbottom  v.  *Bnckhur8t  only  decided  that  a 
party  claiming  under  an  elegit  may  prove  his  title  by  an  examined 
copy  of  the  judgment  roll,  containing  an  award  of  an  elegit, 
without  giving  in  evidence  a  copy  of  the  elegit.  In  Huxham  v. 
Smith,  the  acknowledgment  of  satisfaction  was  regularly  entered : 
here  it  was  not  regular,  there  having  been  no  execution  executed : 
Wetter  v.  Rucker.  The  Courts  which  grant  probate  have  exclu- 
sive jurisdiction  in  such  matters ;  but  neither  with  respect  to 
probates,  nor  convictions  by  magistrates,  is  there  any  case  which 

(1)  30  K.  E.  677  (5  Bing.  406).  (3)  2  C.  M.  &  R.  316. 

(2)  7  E.  E.  473  (3  East,  346). 
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decides  that,  where  a  party  has  waived  his  estoppel,  and  raised     Maobatr 

a  question  for  the  jury,  the  production  of  a  record  is  to  preclude      habdy. 

the  jury  from  finding  the  fact. 

Cur.  adv.  wit. 

TiNDAL,  Ch.  J.,  after  stating  the  pleadings,  as  ante,  page  862, 
now  said  : 

Upon  the  facts  proved  in  this  case  three  questions  arise :  first, 
whether  the  material  allegations  of  the  replication  were  proved 
in  point  of  fact ;  secondly,  whether,  by  any  technical  rule  of  law, 
the  plaintiff  was  precluded  from  proving,  and  the  jury  from  finding, 
the  truth  of  the  case ;  and,  thirdly,  whether  the  facts  stated  in  the 
replication  contain  a  sufficient  answer  to  the  plea. 

It  will  be  most  convenient  to  consider  first  in  order  the  last  of 
these  three  questions.  The  first  allegation  of  the  replication  is, 
that  the  plaintiff  had  no  notice  of  the  proceedings  in  the  foreign 
attachment.  This  allegation  does  not  furnish  any  ground  of 
answer  to  the  plea,  for  the  custom  of  the  city,  as  set  out  in  the 
plea,  is  admitted  in  the  replication,  and  has  been  confirmed  in 
Parliament ;  and  the  custom  does  not  require  that  any  notice 
should  be  given  to  the  defendant  in  the  attachment  of  the 
proceedings  in  the  Mayor's  Court.  That  *allegation,  therefore,  [  ^794  ] 
appears  to  us  to  be  immaterial  and  idle. 

The  next  allegation  is  that  there  was  no  execution  executed.  This 
allegation  is  three  times  repeated  with  some  slight  variation  in 
terms ;  but  the  whole  amounts  to  an  allegation  that  there  was  no 
execution  executed  pursuant  to  the  custom.  It  scarcely  requires 
an  authority  to  show  that  this  allegation  contains,  in  substance,  a 
good  answer  to  the  plea ;  for  the  plea  being  only  good  by  the 
custom,  it  follows  that,  unless  the  custom  be  pursued,  the 
defendant  must  fail  in  his  defence.  Now  the  custom  is  alleged 
in  the  plea  to  be,  that  after  execution  had  and  executed,  the 
garnishee  shall  be  discharged  as  against  the  defendant  below. 
The  allegation  in  the  replication  shows,  therefore,  that  the 
custom  has  not  been  complied  with.  If  an  authority  were 
required  on  this  point,  the  case  of  Wetter  v.  Rucker  (i),  and  the 
other  cases  there  cited,  are  in  point  to  show  that,  under  such 

(1)  21  R.  B.  690(1  Brod,  &  B.  491 ;  4  Moore,  172). 
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maosath  circumstanceB,  the  defendant  is  not  discharged.  The  replication 
HABDY.  contains,  further,  a  statement  that  the  money  paid  was  paid 
without  compulsion,  and  by  connivance  and  collusion.  It  is  not 
very  clear  what  precise  legal  ground  of  defence  is  here  meant  to 
be  relied  on,  nor  is  it  essential  to  inquire,  as,  for  the  reasons  already 
assigned,  the  replication  contains  a  sufficient  answer  to  the  plea. 

The  next  question  for  consideration  is,  whether  the  material 
allegations  of  the  replication  were  proved  in  fact.  The  only 
allegation  which  it  was  essential  for  the  plainti£f  to  prove  was 
that  there  was  no  execution  executed  according  to  the  custom. 
For,  by  the  ordinary  rule  of  pleading,  a  party  is  only  bound  to 
prove  the  substance  of  the  matter  pleaded,  that  is  to  say,  so 
much  of  a  plea  or  replication  as  constitutes  a  complete  and 
[  *705  ]  "^^ valid  answer  to  the  matter  alleged  in  the  adverse  pleading 
which  it  professes  to  answer.  Now  it  is  expressly  found  in  the 
case  that  no  writs  or  precepts  of  execution  were  issued  or 
executed  in  the  cause,  or  served  upon  the  defendant  in  that 
cause,  or  on  the  garnishee,  the  now  defendant.  The  replication, 
therefore,  must  be  considered  as  proved  in  point  of  fact.  And 
this  seems  to  be  a  convenient  place  for  noticing  an  objection  which 
was  made  on  the  defendant's  behalf  to  the  examination  by  the 
plaintiff  of  Mr.  Ashley.  Mr.  Ashley  was,  at  the  time  of  his 
examination,  the  partner  of  Mr.  Wardell,  who  had  been  the 
attorney  for  Mr.  Hardy  in  the  foreign  attachment.  The  counsel 
for  the  defendant  objected,  on  that  ground,  to  his  disclosing  any 
facts  connected  with  the  cause.  But  we  think  this  objection  is 
far  too  wide.  The  party  objected  to  was  not  the  attorney  in  the 
cause ;  and,  if  he  had  been,  an  attorney  may  know  many  facts  con- 
nected with  the  cause  which  he  has  not  learnt  from  his  client,  or 
in  the  course  of  the  cause  ;  and  there  is  nothing  to  show  that  he 
was  examined,  in  the  present  instance,  to  any  facts  which  came 
to  his  knowledge  under  the  seal  of  professional  confidence. 

It  remains  only  to  consider  the  second  question,  which  is, 
whether  the  plaintiff  was  precluded  from  proving,  and  the  jury 
from  finding,  the  truth  of  the  case  by  a  technical  rule  of  law. 

It  was  strongly  insisted  in  argument  on  the  defendant's  behalf, 
that  the  record  in  the  foreign  attachment  was  conclusive ;  and 
th£^t  not  only  the  plaintiff  but  the  jury  also  were  concluded  by  it ; 
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and  the  case  of   Reed  v.  Jack8aii{i),  Rex  v.  Hopper  (2) ,  and     Maobath 
Hiijcham  v.  Smith  (3),  were  relied  on ;  the  cases  were  referred  to       habdy. 
in  which  convictions  before  magistrates  have  been  said  to  be  con- 
clusive of  the  facts  stated  in  them ;  it  was  *asked  whether  a  probate      [  ^796  ] 
could  be  controverted  in  evidence;  it  was  insisted  that  in  no  case 
could  the  facts  stated  in  a  record  be  disputed ;  and  the  judgment 
of  Lord  Ellenborouoh,  in  Ramshottom  v.  Btickhurst  (4),  was  cited 
in  support  of  the  proposition  contended  for  in  its  fullest  extent. 

It  is  undoubtedly  true,  as  a  general  rule,  that  no  man  can 
take  any  averment  contradictory  to  a  record.  Our  law  books 
are  full  of  cases  in  which  this  doctrine  is  stated,  or  distinctly 
implied:  see  Plowden,  491,  Johnson  v.  Smith (5)  Baily  v. 
Running  (6),  Rex  v.  Mann  (7),  Hynde's  case  (8),  and  the  cases 
cited  above.  But  although  it  is  true  that  no  one  can  be 
allowed  to  aver  against  a  record,  and  that  not  only  parties  and 
privies,  but  even  strangers  also,  are  estopped  to  aver  any  thing 
to  the  contrary,  it  is  a  di£ferent  question  whether  this  estoppel 
will  bind  the  jury  from  finding  the  truth  of  the  fact  where  the 
estoppel  is  not  pleaded  and  relied  on.  A  jury  may  indeed,  it  is 
saidy  find  matter  of  estoppel,  though  it  is  not  pleaded  and  relied 
on ;  and  when  it  is  found,  the  Court  shall  judge  according  to 
law  :  Com.  Dig.  Pleader,  S.  4.  And,  therefore,  if  a  man  makes 
a  lease  by  indenture  to  A.  of  his  own  land,  whereby  A.  is 
estopped  to  say  it  was  not  demised,  the  jury  may  find  such 
matter,  though  it  be  not  pleaded ;  Com.  Dig.  qxiu  supra.  And 
in  PleadaVs  case,  cited  in  Rawlins's  case,  4  Co.  Bep.  53,  and  in 
Cro.  Eliz.  36,  87,  which  was  an  ejectment,  to  which  the  general 
issue  had  been  pleaded,  because  the  jury  did  not  find  a  deed 
indented,  which  took  its  operation  only  by  conclusion,  they  were 
attainted;  and  judgment  accordingly;  the  reason  of  which  case 
may  perhaps  be  collected  from  what  is  said  in  Trevivan  v. 
Lawrence  (9),  that  where  an  *estoppel  is  of  such  a  nature  that  it  [  ^797  j 
creates  an  interest  and  works  upon  the  estate  of  the  land,  the 
jury  are  estopped. 

(1)  6  B.  B.  283  (1  East,  355).  (6)  Sid.  271. 

(2)  18  B.  B.  641  (3  Price,  495).  (7)  2  Str.  749. 

(3)  11  B.  B.  651  (2  Camp.  19).  (8)  4  Co.  Bep.  72;  2  Leon.  121 ; 

(4)  15  B.  B.  352  (2  M.  &  S.  567).  Owen,  138. 

(5)  2  Burr.  950.  (9)  2  Ld.  Bay.  1051. 
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Maorath  But  however  the  case  may  be  in  the  special  case  of  an  estate 
Hardy.  ^  the  land  by  estoppel,  and  where  the  question  arises  upon  the 
general  issue,  there  are  not  wanting  cases  to  show  that  in  general 
an  estoppel  does  not  bind  the  jury,  and  more  particularly  that 
if  the  estoppel  appears  upon  the  record,  and  the  party  who  is 
entitled  to  take  advantage  of  it,  instead  of  relying  upon  it,  goes 
to  issue  on  the  fact,  he  puts  the  matter  at  large,  and  the  jury 
may  disregard  the  estoppel.  •  Thus  in  Goddard's  case  (i),  which 
was  debt  on  bond,  the  reason  of  the  judgment  was  said  to  be 
that,  although  the  obligee  was  estopped  to  take  an  averment 
against  any  thing  expressed  in  the  deed,  yet  the  jurors,  who  are 
sworn  to  say  the  truth,  shall  not  be  estopped,  for  an  estoppel  is 
to  conclude  one  to  say  the  truth ;  and  therefore  jurors  cannot  be 
estopped,  because  they  are  sworn  to  say  the  truth.  So  in  the 
case  of  Speake  v.  Richards  (2),  which  was  an  action  of  debt  for 
628Z.  17«.,  against  Bichards,  sheriff  of  Southampton,  on  his 
return  to  a  levari  facias,  that  he  had  levied  the  said  monies, 
which  he  had  ready;  the  defendant  quoad  308Z.,  pleaded  nil 
d^bet;  whereupon  the  plaintiff  took  issue;  and  as  to  the  rest, 
pleaded  payment  and  an  acquittance;  whereupon  the  plaintiff 
demurred.  One  point  urged  for  the  plaintiff  was  that  the  plea 
of  nil  debet  was  naught,  being  directly  contrary  to  return  of 
record :  but  it  was  answered,  that  since  they  have  not  relied  on 
the  estoppel^  but  taken  issue,  that  could  give  no  advantage. 

The  law  on  this  point  is  laid  down  with  great  distinctness  in 
the  case  of  Trevivan  v.  Lawrence  (3)  :  "  The  Court,"  it  is  said, 
[  •798  ]  "  took  this  difference,  that  where  *the  plaintiff's  title  is  by 
estoppel,  and  the  defendant  pleads  the  general  issue,  the  jury 
are  bound  by  the  estoppel,  for  here  is  a  title  in  the  plaintiff  that 
is  a  good  title  in  law,  and  a  good  title  if  the  matter  had  been 
disclosed  and  relied  on  in  pleading  ;  but,  if  the  defendant  pleads 
the  special  matter,  and  the  plaintiff  will  not  rely  on  the  estoppel 
when  he  may,  but  takes  issue  on  the  fact,  the  jury  shall  not  be 
bound  by  the  estoppel,  for  then  they  are  to  find  the  truth  of  the 
fact  which  is  against  him.  Thus  in  debt  for  rent  on  an  indenture 
of  lease,  if  the  defendant  plead  nil  debet,  he  cannot  give  in  evidence 

(1)  2  Co.  Bep.  4.  (3)  2  Ld.  Ray.  1048 ;  1  Salk.  276. 

(2)  Hob.  206. 
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that  the  plainti£f  had  nothing  in  the  tenements ;  because,  if  he     Maobath 
had  pleaded  that  specially,  the  plaintiff  might  have  replied  the       hardy. 
indenture  and  estopped  him :  but  if  the  defendant  plead  nihil 
habuit,  &c.,  and  the  plaintiff  will  not  rely  on  the  estoppel,  but 
reply  hahuit,  &c.,  he  waives  the  estoppel  and  leaves  it  at  large,  and 
the  jury  shall  find  the  truth,  notwithstanding  the  indenture." 

These  cases,  we  think,  furnish  a  sufficient  ground  for  holding, 
in  the  present  casie,  that  the  defendant  by  taking  issue  on  the 
replication  has  waived  any  benefit  he  might  have  derived  from 
the  estoppel,  and  has  left  the  matter  at  large  to  be  decided 
according  to  the  truth  and  justice  of  the  case. 

Our  decision,  standing  on  the  ground  above  explained,  does  not 
clash  with  the  cases  cited  on  behalf  of  the  defendant,  being  distin- 
guishable therefrom  on  the  ground  that  the  defendant  has,  by  his 
own  act,  expressly  and  in  terms  waived  the  benefit  of  the  estoppel, 
and  referred  the  truth  of  the  fact  to  the  consideration  of  the  jury. 

Upon  the  whole,  therefore,  we  think  that  the  issue  raised  on 

the  fourth  plea  must  be  considered  as  having  been  found  for  the 

plaintiff,  and,  consequently,  that  he  will  be  entitled  to  judgment 

in  his  favour.  * 

Judgment  far  the  plaintiff . 


SPARKES  V.  BARRETT  and  Another  (1).  im. 

JVov  2? 
(5  Scott,  402—404.)  _L  ' 

To  induce  the  Court  to  refuse  to  alloy  a  commission  to  issue  for  the        -  ^^^  -I 
examination  of  a  defendant's 'witnesses  abroad,  a  very  strong  case  of 
misconduct  on  the  part  of  the  defendant  must  be  made  out.    But,  where 
there  is  reason  to  suspect  the  defendant's  object  to  be  to  delay  the  plaintiff, 
they  will  order  him  to  bring  the  money  into  Court. 

The  Court  will  sometimes  limit  the  time  within  which  the  commission 
must  be  returned. 

R.  V.  Richards,  on  a  former  day,  obtained  a  rule  nisi  on  the 
part  of  the  defendant  Barrett,  for  a  commission  fc^r  the  examination 

(1)  *'The  granting  of  the  commis-  178.     Quaere  as  to  the  correctness  of 

flion  is  a  matter  of  judicial  discretion  the  head-not^in  the  principal  case, 

to  be  exerdaed  according  to  the  par-  which  seems  t0|go  somewhat  beyond 

ticular  circumstances  of  each  case  '* :  the  text. — F.  P. 
Cock  V.  AUcock  (1888)  21  Q.  B.  Div. 
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sparkes  of  a  witness  named  Abraham  Hopkins  Davis,  at  Adelaide  or 
babb'ktt.  elsewhere  in  the  colony  of  Australia.  The  application  was 
founded  upon  an  affidavit  stating  that  the  party  in  question  was 
a  material  and  necessary  witness,  and  that  he  had  been  sub- 
poenaed to  give  evidence  upon  the  trial  of  this  cause  on  the 
18th  October  last,  but  that  he  was  then  about  to  sail,  and  did 
actually  on  the  14th  sail  for  Australia;  and  that  the  cause 
might  have  been  set  down  for  trial  earlier  had  the  plaintiff 
used  due  diligence. 

The  affidavits  upon  which  cause  was  shown,  stated,  that  the 
delay  in  proceeding  to  trial  was  occasioned  in  the  first  instance 
by  a  fortnight's  time  being  given  to  the  defendants  to  plead,  and 
afterwards  by  their  severally  amending  their  pleas  after  the 
issues  were  delivered,  and  then  severally  refusing  to  allow  the 
issues  delivered  to  be  amended  until  a  Judge's  order  had  been 
obtained  for  that  purpose;  and  disclosed  several  other  circum- 
stances tending  to  show  that  the  defendants  had  unnecessarily 
delayed  the  proceedings. 

Wilde,  Serjt.,  now  showed  cause  : 

After  such  palpable  and  numerous  attempts  on  the  part  of  the 
defendants  to  postpone  and  impede  the  trial,  and  unreasonably 
and  unnecessarily  to  harass  and  delay  the  plaintiff,  as  are  dis- 
closed upon  the  affidavits,  the  discretion  of  the  Court  will  be  best 
exercised  by  discharging  this  rule.  The  question  is,  whether  the 
Court  will,  upon  this  general  affidavit,  and  the  witness  having 
only  been  subpoenaed  on  the  morning  of  his  departure,  allow 
the  Act  of  Parliament  to  be  made  a  means  of  further  and 
[  '^03  ]  ruinous  delay.  To  entitle  himself  to  *a  commission,  the  defen- 
dant is  bound  clearly  to  satisfy  the  Court,  not  only  that  the 
witness  is  material  and  necessary,  but  that  the  application  is 
made  bond  fide.  In  Lloyd  v.  Key  (i),  Pabke,  B.  says  :  "Where 
a  witness  resides  at  such  a  great  distance  as  the  witness  does  in 
the  present  instance  [Upper  Canada],  it  ought  to  be  clearly  made 
out  to  the  satisfaction  of  the  Court,  not  only  that  the  evidence 
jvhich  the  witness  is  expected  to  give  is  material  and  necessary,  but 
also  that  it  is  admissible."     Here,  the  defendant  has  not  done  so. 

(1)  3  Dowl.  263. 
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R.  V.  Richards^  in  support  of  his  rule  :  Spabkks 

r. 

Lhi/d  V.  Key  was  an  action  against  the  acceptor  of  a  bill  of  Babrbtt. 
exchange,  and  therefore  very  different  in  its  circumstances  from 
the  present  case.  The  Court  will  determine  this  and  all  other 
cases  of  the  same  kind  without  reference  to  the  distance  at 
which  the  witness  may  happen  to  reside.  Nor  is  it  necessary 
in  any  case  to  state  the  particulars  in  respect  of  which  the 
witness  is  material :  it  is  enough,  to  entitle  the  party  to  a 
commission,  if  the  Court  be  satisfied  that  the  examination  will 
conduce  to  justice. 

TiNDAL,  Ch.  J. : 

It  is  impossible  for  us  to  hear  the  statement  of  what  has  taken 
place,  without  suspecting  that  the  defendants  are  keeping  the 
plaintiff  at  arm's  length.  I  allude  more  particularly  to  the  fact 
of  Barrett's  attorney  refusing  to  accept  the  amended  issue. 
That  refusal  was  unreasonable.  It  was  altogether  indifferent 
to  Barrett,  what  the  state  of  the  pleadings  might  be  as  regarded 
the  other  defendant.  At  the  same  time,  I  cannot  help  feeling 
that  it  would  be  hard  to  prevent  the  defendant  from  having  the 
benefit  of  the  evidence  of  the  absent  witness.  Upon  payment 
into  Court  of  the  sum  sought  to  be  recovered  (307i.)  within  ten 
days,  the  commission  may  issue. 

Wilde,  Serjt.,  upon  the  authority  of  Shovey  v.  Shehelli  (i), 
prayed  that  the  time  for  the  return  of  *the  commission  might      [  *404 
be  limited,  and  proposed  that  the  last  day  of  Hilary  Term,  1889, 
should  be  the  limit.    And^ — 

Richards  suggested  that  a  mandamus  should  issue  as  well  as 
a  commission^  according  to  the  course  usually  adopted  in  the 
Court  of  Exchequer,  to  be  put  in  force  should  the  witness  be 
within  the  jurisdiction  of  any  of  the  Courts. 

Both  these  suggestions  were  acceded  to  by  the  Court. 

Ride  accordingly  (2). 
(1)1  Tyr.  505  (a).  (2)  The  rule  was  never  drawn  up. 
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1837.  PIZANI  V.  LAW80N(1). 

Mr.  25.  ^   ^ 
(5  Scott,  418 ;  S.  C.  nom.  Vizor  v.  Lawson,  2  Jur.  48. 

[  ^18  ]  In  an  action  for  a  libel  on  a  Turkish  miniBter,  the  defendant  having 

obtained  an  order  for  security  for  costs  to  the  extent  of  400/.,  the  Court 
refused  to  increase  the  sum,  upon  a  suggestion  that  the  expenses  of  wit- 
nesses necessary  to  support  the  defendant's  justification  would  greatly 
exceed  that  sum. 

This  was  an  action  brought  by  the  plaintiff,  the  chief  Dragoman 

at  the  Ottoman  Porte,  against  the  defendant,  for  a  libel  published 

in  the  Twies  newspaper.    The  defendant  had  obtained  an  order  to 

compel  the  plaintiff  to  find  security  for  costs,  on  the  ground  of 

his  being  a  foreigner  and  resident  abroad,  to  the  extent  of  4001. 

Wilde^  Serjt.,  now  moved  that  that  sum  should  be  increased 
by  such  additional  sum  as  the  Court  should  think  reasonable. 
The  affidavit  upon  which  he  moved  stated  that  the  defendant,  in 
order  to  support  his  plea  of  justification,  would  be  compelled  to 
obtain  the  evidence  of  a  very  large  number  of  witnesses  resident  in 
Turkey  and  elsewhere,  and  would  require  to  issue  commissions  for 
the  examination  of  those  witnesses,  and  to  procure  interpretors, 
&c. ;  to  meet  which  the  security  ordered  was  wholly  inadequate. 

TiNDAL,  Ch.  J. : 

I  feel  reluctant  to  throw  too  great  a  burthen  upon  a  foreigner. 
The  sum  for  which  the  defendant  has  already  got  security  is 
large.  To  increase  it  would  be  very  much  like  a  denial  of 
justice  to  the  plaintiff. 

The  rest  of  the  Court  concurring — 

Ride  refused. 

1824.       DOE  D.  LORD  HTJNTINGTOWER  v.  J.  CULLIFORD  (2). 

May  11. 
_  (4  Dowl.  &  By.  248—249.) 

[  248  ]  ^  notice  dated  27th  and  served  on  the  28th  September,  requiring  a  tenant 

to  quit  **  at  Lady  Day  next,  or  at  the  end  of  his  current  year,"  must  be 
understood  to  mean  a  six  months',  and  not  a  two  days'  notice  to  quit. 

Ejectment  for  a  dwelling-house  and  an  acre  of  land,  with  the 

appurtenances,  situate  in  the  parish  of  Ilchester,  in  the  county 

{I)  Foster    v.     Cdhy     (1857)     27  the  Queen's  Bench  in /)oe  v.  iforyAett 

L.  J.  Ex.  55 ;  Haseltine  v.  Wathins  (1845)  7  a  B.  577 ;  hut  has  been  fol- 

(1858)  28  L.  J.  Ex.  40.  lowed  by  a  Divisional  Court  in  Wride 

(2)  This  decision  was  dissented  from  v.  Dyer  [1900]  1  Q.  B.  23,  69  L.  J. 

and  not  followed  by  a  strong  Coiurt  in  Q.  B.  17.— E.  0. 
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of  Somerset.    At   the  trial  before  Burrough,  J.  at    the  last       Dosd. 
Assizes  for  Somersetshire,  a  verdict  was  found  for  the  plaintiff,     humting- 


Manning  now  moved  for  a  rule  nisi  to  enter  a  nonsuit  for 
an  objection  to  the  terms  of  the  notice  to  quit : 

The  defendant  was  admitted  into  possession  of  the  premises  in 
question  on  the  4th  August,  1821,  as  tenant  to  the  plaintiff.  On 
the  28th  September,  1822,  a  notice  to  quit  was  served  upon  the 
defendant  in  the  following  terms  :  "  James  CuUiford  :  I  give  you 
notice  to  quit  the  house  and  land  you  rent  of  me  in  the  parish 
of  Ilchester,  and  to  deliver  up  the  same  to  me  or  my  heirs  or 
assigns,  at  Lady  Day  next,  or  at  the  end  of  your  current  *year. 
J)ated  this  27th  September,  1822."  This,  he  submitted,  was 
an  insufficient  notice,  inasmuch  as  it  having  been  dated  on  the 
27th  September,  it  would  apply  to  the  then  current  year  ending 
on  the  29th  September,  in  which  case  the  defendant  would  only 
have  two  days'  notice  to  quit.  The  notice  ought  to  be  construed 
strictly,  and  the  Court  are  bound  to  assume  that  the  landlord 
meant  to  give  his  tenant  nothing  but  a  legal  notice.  This  is  not 
a  legal  notice,  and  therefore  the  defendant  is  entitled  to  have  a 
nonsuit  entered. 

Abbott,  Ch.  J. : 

There  is  no  valid  objection  to  this  notice.  There  is  one  rule 
of  construction  in  cases  of  this  nature,  which  is  no  less  sound 
than  ancient,  namely,  to  give  such  a  sense  to  ambiguous  words, 
as  will  effectuate  the  intention  of  the  parties.  Applying  that 
rule  to  this  case,  it  appears  to  me  that  the  words,  "  at  the  end  of 
your  current  year,"  may  be  understood  to  mean  the  end  of  the 
current  year  ending  at  the  ensuing  Lady  Day.  The  words,  I 
think,  are  plainly  applicable  to  the  current  year  ending  at  Lady 
Day,  1828- 

Baylby,  J. : 

We  are  to  look  to  the  intention  of  the  landlord.  When 
general  language  is  used,  which  is  open  to  doubt,  the  rule  is  to 
make  it  sensible,  not  insensible.  The  state  of  the  defendant's 
holding,  shows  it  to  be  quite  clear  that  the  landlord  did  not 


r. 

CULLIFORD. 


[  •249  ] 
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Doe  d. 
Lord 

HUNTINO- 

TOWBH 

V. 

CULLIFORD. 


mean  the  year  ending  at  Michaelmas  Day.  He  conld  not  intend 
to  give  a  notice  to  quit  in  two  days,  because  that  would  be  no 
notice  whatever.  By  mentioning  Lady  Day  next,  it  is  clear  he 
meant  to  give  a  six  months'  notice,  or  such  a  notice  as  the  law 
required.  He  intended  to  give  an  effective  notice,  and  it  is  quite 
sufficient  if  the  tenant  understands  what  is  meant. 


The  other  Judges  concurred. 


Rule  refused. 


1803. 
Not.  28. 

[  665  ] 


HESSE  V.  STEVENSON  (1). 

(3  Bos.  &  P.  565—578.) 

Covenant  by  the  assignor  of  certain  shares  in  a  patent  right  that  he 
has  good  right,  full  power,  and  lawful  authority  to  assign  and  convey 
the  said  shares,  and  that  he  has  not  by  any  means  directly  or  indirectly 
forfeited  any  right  or  authority  he  ever  had  or  might  have  had  over  the 
same :  Held,  that  the  generality  of  the  former  words  of  the  covenant 
is  not  restrained  by  the  latter.  If  the  assignees  of  an  uncertificated 
bankrupt  in  their  own  names  execute  a  deed  with  other  creditors,  whereby 
they,  and  all  the  creditors  who  may  sign  the  said  deed,  release  the  bank- 
rupt from  all  actions,  suits,  claims,  and  demands  against  him  or  his 
estate,  and  such  deed  be  not  signed  by  all  the  creditors  of  the  bankrupt, 
the  assignees  are  not  barred  from  claiming  as  assignees  the  benefit  of  a 
patent-right  previously  obtained  by  the  bankrupt.  A  patent-right  for 
the  exclusive  exercise  of  an  invention  obtained  from  the  Crown  by  an 
uncertificated  bankrupt,  is  affected  by  the  previous  assignment  of  the 
commissioners,  and  vests  in  the  assignees. 

An  Act  of  Parliament,  empowering  such  bankrupt-patentee,  hLs 
executors,  administrators,  and  assigns,  to  assign  the  right  to  a  greater 
number  of  persons  than  allowed  by  the  letters  patent,  and  declared  to  be 
a  public  Act,  does  not  enable  either  the  bankrupt  or  his  assigns  to  make 
a  better  title  than  they  could  before  the  Act, 

This  was  an  action  of  covenant,  tried  before  Lord  Al  van  ley, 
Gh.  J.  at  the  sittings  after  Easter  Term,  1803.  The  declara- 
tion stated,  that  by  deed  poll  made  by  the  defendant  on  the  5th 
of  January,  1802,  reciting  that  certain  letters  patent  had  been 
granted  by  his  present  Majesty  to  one  Matthias  Koops,  bearing 
date  respectively  the  17th  day  of  February  and  the  18th  day 
of  May,  1801,  granting  unto  the  said  M.  Koops,  his  executors, 
administrators,  and  assigns,  the  sole  privilege  of  making  paper 
from  straw,  hay,  thistles,  waste  and  refuse  of  hemp  and  flax, 

(1)  Cited  by  Lindley,  M.  R.,  In  re  Roberta  [1900]  1  Q,  B.  122.  128,  69 
L.  J.  Q.  B.  19,  22.— E.  0. 
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and  different  kinds  of  wood  and  bark,  for  the  term  of  14  years,  Hesse 
and  14  years,  from  the  respective  dates  of  the  said  respective  stbvbkson. 
letters  patent,  and  for  the  places  in  the  said  letters  patent  par- 
ticularly and  respectively  mentioned  ;  also  reciting,  that  the  said 
M.  Eoops,  by  deed  of  assignment  of  the  26th  of  February,  1801, 
assigned  over  certain  shares  of  the  said  letters  patent  unto  James 
Stevenson,  (the  defendant,)  John  Forbes,  John  Hunter,  and 
William  Tate,  their  executors,  administrators,  and  assigns ;  and 
also  reciting,  that  by  an  Act  of  Parliament  passed  in  the  41st  year 
of  his  present  Majesty's  reign  it  was  (among  other  things)  enacted, 
that  it  should  and  might  be  lawful  to  and  for  the  said  M.  Koops, 
his  executors,  administrators,  and  assigns,  or  any  or  either  of 
them,  to  transfer  or  assign  the  said  letters  patent  respectively, 
or  either  of  them  or  any  part  or  share,  parts  or  shares  thereof, 
or  any  benefit  or  advantage  to  arise  therefrom,  to  any  number  of 
persons  not  exceeding  60;  and  also  reciting^  that  the  said  James 
Stevenson  had  agreed  to  sell  and  dispose  of  ten  1,000th  parts  or 
shares  of  and  in  the  said  letters  patent  to  the  plaintiff  in  con- 
sideration of  the  sum  of  1,8002.,  and  that  the  said  James  Steven- 
son assigned  the  same  accordingly ;  the  said  James  Stevenson 
did  by  the  said  deed  poll  covenant,  promise  and  agree  to  and 
with  the  said  0.  L.  Hesse,  his  executors,  administrators,  and 
assigns,  that  he  the  said  James  Stevenson  had  good  right,  full 
power,  and  absolute  and  lawful  authority  to  assign  and  convey 
*the  said  ten  1,000th  parts  or  shares  of  and  in  the  said  letters  [  *s^6  ] 
patent  and  concern  for  making  paper  from  straw  and  other  base 
materials,  and  then  the  plaintiff  assigned  by  way  of  breach  that 
the  said  James  Stevenson  had  not  good  right,  full  power,  or 
absolute  or  lawful  authority  to  assign  and  convey  the  said  ten 
1,000th  parts  or  shares  of  and  in  the  said  letters  patent  and 
concern,  according  to  the  tenor  and  effect,  intent  and  meaning 
of  the  said  deed  poll.  The  defendant  by  his  plea  craved  oyer  of 
the  deed,  and  the  covenant  was  stated  in  these  words,  '*  That  I, 
the  said  James  Stevenson,  have  good  right,  full  power,  and 
absolute  and  lawful  authority  to  assign  and  convey  the  said  ten 
1,000th  parts  or  shares  of  and  in  the  said  letters  patent  and 
concern  for  making  paper,  &c.  and  that  I  have  not,  by  any 
means,  directly  or  indirectly,  forfeited  any  right  or  authority  1 
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HB88E  ever  had,  or  might  have  had,  over  the  eame  ten  1,000th  parts  or 
Stevenson,  shares."  And  then  the  defendant  pleaded,  that  he  had  good 
right,  full  power,  and  absolute  and  lawful  authority  to  assign 
and  convey  the  said  ten  1,000th  parts  or  shares  of  and  in  the 
said  letters  patent  and  concern,  according  to  the  tenor,  e£fect, 
intent  and  meaning  of  the  said  deed  poll,  and  of  the  covenant  of 
the  said  James  Stevenson  in  that  behalf  made  as  aforesaid  ; 
upon  which  issue  was  joined.  The  jury  found  a  verdict  for  the 
plaintiff  for  1,8002.,  subject  to  the  opinion  of  the  Court  upon  the 
following  case : 

On  the  30th  June,  in  the  year  1790,  a  commission  of  bankrupt 
issued  against  the  said  M.  Koops,  whereupon  he  was  duly  declared 
a  bankrupt,  and  William  Chapman  and  Thomas  Hill  were 
chosen  assignees  under  the  same ;  and  from  that  time  to  this, 
the  said  M.  Koops  hath  not  obtained  his  certificate.  On  the 
17th  day  of  February  and  the  18th  day  of  May,  1801,  the  said 
M.  Koops  obtained  his  Majesty's  letters  patent,  as  stated  in  the 
declaration.  An  Act  of  Parliament,  passed  in  the  41st  year  of 
the  reign  of  his  present  Majesty,  recited  in  the  deed  and  in  the 
said  declaration,  enabling  the  said  M.  Koops,  his  executors, 
administrators,  and  assigns,  to  assign  the  benefit  of  the  said 
invention  to  any  number  of  persons  not  exceeding  60,  &c. 
which  Act  is  declared  to  be  a  public  Act.  On  the  9th  day  of 
September,  1801,  the  creditors  of  the  said  M.  Koops  executed  a 
deed,  which,  after  reciting  the  commission  of  bankrupt,  and  the 
several  proceedings  had  under  the  same,  and  that  the  said 
M.  Koops  had,  by  advertisement  in  the  Lond4)n  Oazette,  called 
a  meeting  of  his  creditors  on  the  12th  day  of  June,  at  which  he 
[  ♦567  ]  proposed  to  pay  *all  his  creditors,  who  had  proved  their  debts 
under  the  said  commission,  as  much  as  then  remained  due  to 
them,  namely,  five  shillings  in  the  pound,  within  one  month, 
and  the  remainder  by  three  instalments,  to  be  secured  by  the 
said  M.  Koops  in  such  manner  as  his  said  assignees  should 
think  proper;  but  that  such  instalments  of  the  foreign  debts 
should  be  deposited  in  the  hands  of  bankers  to  be  approved  of 
by  his  said  assignees,  or  paid  into  the  Court  of  Chancery,  to 
abide  the  event  of  an  application  to  that  Court,  to  be  made 
within  twelve  months ;   and  that   the  said   M,   Koops   should 
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indemnify  the  assignees  against  all  the  costs  of  such  application,  Hesbe 
and  the  carrying  the  agreement  after  mentioned  into  effect ;  stevbnson 
and  that  thereupon,  by  a  memorandum  in  writing,  signed  by  the 
creditors  of  the  said  M.  Koops,  parties  thereto,  dated  the  said 
12th  day  of  June,  1801,  after  reciting  the  said  proposal,  it  was 
unanimously  agreed  by  the  said  several  creditors  that  the  said 
proposal  should  be  acceded  to,  and  that  the  assignees  should  take 
such  measures  as  might  be  necessary  to  carry  the  same  into 
effect;  and  that,  on  receipt  of  the  first  instalment,  and  such 
security  being  given  for  the  payment  of  such  respective  debts, 
and  depositing  the  first  dividends  on  the  foreign  debts  by  the 
said  M.  Koops,  the  said  several  creditors  did  thereby  undertake, 
so  far  as  concerned  themselves,  respectively  to  execute  good  and 
sufficient  releases  in  the  law  to  the  said  M.  Koops,  and  to  give 
him  such  assistance  in  superseding  the  commission  of  bankrupt 
as  the  said  assignees  should  think  proper ;  and  further  reciting, 
that  the  said  M.  Koops  had,  in  pursuance  of  the  aforesaid  agree- 
ment, p&id  to  the  assignees,  and  such  other  of  the  said  several 
creditors  of  the  said  M.  Koops,  parties  thereto,  as  were  resident 
in  England,  five  shillings  in  the  pound  upon  the  amount  of  their 
respective  debts  proved  ;  and  that  on  the  day  of  the  date  of  the 
said  deed,  he  paid  into  the  banking-house  of  Baron  Dimsdale  & 
Co.,  to  the  account  of  the  assignees,  five  shillings  in  the  pound 
on  the  foreign  debts;  and  also,  that  in  pursuance  thereof  the 
said  M.  Koops  had  given  to  the  assignees  a  warrant  of  attorney 
for  20,000/.  to  secure  the  remaining  fifteen  shillings  in  the 
pound.  It  was  witnessed,  that  in  consideration  of  the  pre- 
mises, the  said  M.  Koops  did  undertake  to  pay  the  said  William 
Chapman  and  Thomas  Hill,  their  executors,  administrators,  or 
assigns,  the  remaining  fifteen  shillings  in  the  pound,  in  trust, 
to  pay  themselves  and  the  rest  of  the  creditors,  parties  thereto, 
resident  within  this  kingdom,  the  remaining  ^fifteen  shillings  in  [  *5r>8  ] 
the  pound  on  their  respective  debts,  by  three  instalments ;  and 
also  to  pay  into  the  said  banking-house,  in  the  name  of  the 
assignees,  the  remaining  fifteen  shillings  in  the  pound  upon  the 
foreign  debts :  and  in  case  of  any  surplus  after  payment  of  such 
debts,  and  all  costs  and  expenses,  to  pay  the  same  to  the  said 
M.  Koops,  his  executors  or  administrators,  or  otherwise,  as  he 
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HBflSR  or  they  should  direct ;  and  it  was  further  witnessed,  that  in 
Stbyenbon.  pursuance  of  the  aforesaid  agreement,  and  in  consideration  of  the 
premises,  they,  the  said  William  Chapman  and  Thomas  Hill,  and 
the  several  other  creditors  of  the  said  M.  Koops,  parties  thereto, 
did  remise,  release,  and  quit  claim  onto  the  said  M.  Koops,  his 
heirs,  executors,  and  administrators,  all  actions,  suits,  claims, 
and  demands  whatsoever,  which  they  or  any  or  either  of  them 
then  had  or  hath,  or  thereafter  should  or  might  have,  challenge, 
claim  or  demand,  against  the  said  M.  Koops,  his  heirs,  executors, 
administrators,  or  his  or  their  estate  or  effects,  on  account  of  the 
debts  to  them  or  any  or  either  of  them  then  due  and  owing 
from  the  said  M.  Koops,  or  of  any  other  cause,  matter,  or  thing 
whatsoever,  save  and  except  such  actions,  suits,  claims,  or 
demands  as  might  arise  under*  or  by  virtue  of  the  said  deed,  or 
of  the  said  bond  or  judgment  therein -before  recited  ;  and  further, 
that  until  default  in  payment  of  the  instalments,  the  said  William 
Chapman  and  Thomas  Hill  should  not  take  out  execution  on  the 
said  judgment,  or  proceed  on  the  said  bond,  or  otherwise  molest 
the  said  M.  Koops  ;  and  that  upon  payment  of  the  said  instal- 
ments satisfaction  should  be  acknowledged  on  the  roll.  Three 
of  the  creditors  of  the  said  M.  Koops,  who  had  proved  debts 
under  his  commission  to  the  amount  of  about  600/.  never 
executed  such  deed.  The  said  M.  Koops  paid  the  first  instal- 
ments, but  failing  to  pay  the  subsequent  instalments,  he  lodged 
certain  securities  in  the  hands  of  the  solicitor  to  the  assignees, 
amounting  t<|  1,6902.  Ua.  6^.,  the  produce  of  which  has  since 
been  received  by  the  assignees  for  the  benefit  of  the  creditors. 
He  also  lodged  certain  securities  from  a  Mr.  Richard  Twiss  in 
the  same  hands,  to  the  amount  of  8,500Z.  which  has  since  been 
proved  by  the  said  William  Chapman  and  Thomas  Hill,  under  a 
commission  of  bankrupt  against  the  said  Richard  Twiss,  and 
the  remainder  of  the  said  fifteen  shillings  in  the  pound  not 
having  been  satisfied  by  the  said  M.  Koops,  the  said  William 
Chapman  and  Thomas  Hill  entered  up  judgment  against  the 

[  •see  ]  said  M.  Koops  *on  the  warrant  of  attorney  given  by  the  said 
M.  Koops  on  the  31st  day  of  March,  1802,  and  on  the  14th  day 
of  October,  1802,  issued  a  Ji.  fa.  thereon,  against  the  said  effects 
of  the  said  M.  Koops,  and  entered  the  dwelling-house  of  the  said 
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M.  Koops,  sold  his  furniture  and  other  effects  therein,  amounting        hbbse 
to  a  considerable  sum  of  money,  and  also  entered  upon  the    stbvenson. 
premises  where  the  manufactory  under  the  said  letters  patent 
and  Act  of  Parliament  were  carried  on,  and  took  possession  of 
the  same  and  the  effects  therein,  under  the  said  execution,  and 
still  continue  to  keep  possession  thereof. 

The  question  was,  whether  the  plaintiff  was  intitled  to  recover  ? 
if  so,  the  verdict  to  stand,  if  not,  to  be  entered  for  the  defendant. 

Onslow,  Serjt.  for  the  defendant,  was  called  upon  by  the 
Court  to  begin.    ♦    ♦    * 

Bayley,  Serjt.  for  the  plaintiff.     ♦     *     *  [  671  ] 

Cur.  adv,  vtUt. 

On  this  day  the  opinion  of  the  Goubt  was  delivered  by  [  673  ] 

LoBD  Alvanlet,  Ch.  J. : 

The  question  in  this  case  arises  upon  a  deed  poll,  bearing  date 
the  5th  of  January,  1802,  by  which  the  defendant  gives  and 
grants  to  the  plaintiff  a  share  in  his  patent-right.  The  deed  is 
not  stated  at  length  upon  the  record,  but  we  consider  the  case  as 
if  the  whole  deed  were  now  before  us,  because  the  covenants  con- 
tained in  that  deed  which  are  i;ot  set  forth,  are  not  at  variance 
with  the  covenant  upon  which  the  breach  is  assigned.  The 
covenant,  upon  which  the  question  immediately  arises,  is,  that 
the  defendant  had  good  right,  full  power,  and  absolute  and 
lawful  authority  to  convey ;  and  that  he  had  not  by  any  *means,  [  *674  ] 
directly  or  indirectly,  forfeited  any  right  or  authority  he  ever 
had,  or  might  have  had  over  the  property  in  question.  This 
action  arises  upon  the  first  part  of  the  covenant,  and  the  breach 
assigned  is,  that  the  defendant  had  not  good  right,  full  power, 
and  absolute  and  lawful  authority  to  convey.  We  are  called 
upon  to  decide  upon  the  true  construction  of  this  covenant.  It 
has  been  contended,  upon  the  authority  chiefly  of  Broivning  v. 
Wright  (i),  that  this  does  not  amount  to  an  absolute  covenant  for 
good  title,  but  must  be  confined  to  the  acts  of  the  party  himself. 
We  have  looked  with  great  attention  into  that  case ;  and  after 
the  very  able  manner  in  which  the  principles  which  govern  the 

(1)  5  B.  B.  521  (2  Bob.  &  P.  13). 
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Hksbe       constraction  of  covenants,  were  then  laid  down  by  Lord  Eldon 

t*. 

Stevenson,  and  the  other  Judges,  it  is  unnecessary  for  me  to  enter  at  any 
length  into  the  subject.  Almost  every  case  which  bears  upon 
the  point  is  there  cited ;  and  indeed  I  find  more  of  them  there 
stated  than  I  expected,  for  I  did  not  think  that  the  Courts  had 
formerly  been  so  liberal  in  the  construction  of  covenants  as  it 
appears  that  they  have  been.  I  have  examined  all  these  cases, 
but  I  do  not  think  necessary  to  state  them,  for  we  not  only 
agree  with  the  principles  laid  down  in  Browning  v.  Wright  (i) ; 
but  we  think  that  the  case  might  have  been  decided  as  it  was 
upon  the  very  words  of  the  covenant,  which  was  restrained  to 
the  acts  of  the  party  himself  by  the  introductory  words,  **  not- 
withstanding any  thing  by  him  done  to  the  contrary ;  '*  and  so 
Lord  Eldon  thought,  though  he  adds,  that  if  such  were  not  the 
construction  of  the  covenant  itself,  yet  being  coupled  with  the 
other  covenant  which  was  so  restrained,  it  must  be  construed  in 
the  same  manner.  The  defendant  having  covenanted  that,  '*  for 
and  notwithstanding  any  thing  by  him  done  to  the  contrary,*'  he 
was  seised  in  fee,  and  that  he  had  good  right  to  convey;  the 
latter  part  of  the  covenant,  coupled  as  it  was  with  the  former 
part,  by  the  words  ''  and  that,"  must  necessarily  be  overridden 
by  the  introductory  words  "  for  and  notwithstanding  any  thing 
by  him  done  to  the  contrary ;  **  and  this  appears  to  have  been 
the  opinion  of  the  whole  Court :  but  taking  the  latter  covenant 
not  to  be  restrained  in  terms,  they  proceeded  to  consider  the 
rules  by  which  covenants  of  this  description  are  to  be  construed. 
From  all  the  cases  upon  this  subject  it  appears  to  be  determined, 
that  however  general  the  words  of  a  covenant  may  be  if  standing 
alone,  yet  if,  from  other  covenants  in  the  same  deed  it  is  plainly 
[  *675  ]  and  irresistibly  to  be  inferred  that  the  party  could  not  *have 
intended  to  use  the  words  in  the  general  sense  which  they 
import,  the  Court  will  limit  the  operation  of  the  general 
words.  The  question  therefore  always  has  been,  whether  such 
an  irresistible  inference  does  arise  ?  for  if  such  an  inference  does 
arise  from  concomitant  covenants  they  will  control  the  general 
words  of  an  independent  covenant  in  the  same  deed.  In  Lord 
Eldon's  judgment  one  case  is  mentioned  which  I  think  deserves 
(1)  5  B.  B.  521  (2  Bob.  &  P.  13). 
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some  notice,  because  his  Lordship  seemed  to  suppose  that  the  Hbssb 
judgment  of  the  Court  proceeded  upon  the  mere  legal  construe-  STBvsirBoir* 
tion  of  the  deed,  without  regard  to  any  circumstances  dehors  the 
deed.  The  case  to  which  I  allude  is  Fielder  v.  StvdUy  (i) ;  which 
appears  to  me  to  be  an  extremely  strong  case  in  favour  of  the 
present  plaintiff,  if  the  general  covenant  which  was  restrained 
by  the  other  special  covenants  be  considered  as  an  independent 
covenant.  Lord  Eldon  observes,  that  the  Court  must  have 
proceeded  *'  on  the  ground  of  the  intent  of  the  parties  appearing 
on  the  instrument,  since  that  intent  and  the  consequent  legal 
effect  of  the  instrument  could  only  be  collected  from  the  instru- 
ment itself,  and  not  from  any  thing  dehors.''  It  must  be 
remembered,  however,  that  the  application  there  was  made  to 
the  Court  of  Chancery  upon  equitable  as  well  as  legal  grounds ; 
for,  on  looking  into  the  case,  I  find  that  the  defendant's  father, 
in  1657,  had  sold  lands  belonging  to  the  Dean  and  Chapter  of 
Sarum,  which  had  been  dissolved  during  the  Commonwealth. 
It  was  not  very  likely  therefore  that  a  party  selling  under  these 
circumstances  would  covenant  for  any  thing  more  than  his  own 
acts.  It  appearing  that  the  general  covenant  was  manifestly 
contrary  to  the  true  intent  of  the  parties,  application  was  made 
to  the  Court  of  Chancery  to  correct  the  mistake,  in  the  same 
manner  as  applications  are  made  to  that  Court  to  correct 
mistakes  in  marriage  articles  where  clauses  are  inserted  contrary 
to  the  intent  of  the  parties.  The  decision  therefore  did  not 
merely  proceed  upon  the  construction  of  a  legal  instrument,  but 
the  circumstances  entitled  the  party  to  have  the  covenant 
rectified  as  having  gone  beyond  the  intention  of  the  parties. 
But  supposing  that  case  to  have  been  decided  as  a  question  at 
law,  the  question  here  is,  whether  the  principle  I  have  here 
stated,  applied  to  this  case,  requires  the  Court  to  restrain  the 
general  words  of  the  covenant  sued  upon  ?  If  the  inference  be 
irresistible  that  the  parties  could  not  intend  to  make  a  general 
covenant,  we  are  bound  to  give  the  defendant  the  ^benefit  of  [  \>7(;  ] 
that  inference.  The  property  assigned  is  a  share  in  a  patent- 
right  :  and  it  could  not  be  unknown  to  the  defendant  that  Eoops, 
the  original  proprietor,  had  been  a  bankrupt,  though  possibly  the 

(1)  Finch.  90. 
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Hesse  plaintiff  might  be  ignorant  of  that  circumstance.  I  have  looked 
Stevenson,  anxiously  through  all  the  concomitant  covenants,  in  order  to 
ascertain  whether  they  afforded  any  inference  of  an  intention  to 
restrain  the  covenant  in  question,  but  I  find  none.  The  deed, 
after  reciting  the  manner  in  which  the  property  came  to  Eoops 
ten  years  before,  and  the  assignment  to  Stevenson,  contains  a 
conveyance  of  his  interest  to  the  plaintiff;  and  then  follows  the 
warranty  in  question,  which,  instead  of  being  framed  in  the 
usual  and  almost  daily  words,  where  parties  intend  to  be  bound 
by  their  own  acts  only,  viz.  **  for  and  notwithstanding  any  act 
by  him  done  to  the  contrary,"  omits  them  altogether;  besides 
which,  the  defendant  covenants,  that  the  assignee  shall  enjoy 
the  property  assigned  in  as  ample  a  manner  as  the  assignor. 
The  omission  of  these  words  is  almost  of  itself  decisive.  The 
attention  of  the  purchaser  is  not  called  by  any  words  to  the 
intent  of  the  vendor  to  confine  his  covenant  to  his  own  acts. 
The  covenant  that  the  defendant  has  paid  all  the  calls  is  certainly 
personal;  but  the  covenant  for  title  is  general;  and  the  Court 
ought  not  to  indulge  parties  in  leaving  out  words  which  are 
ordinarily  introduced,  and  by  which  the  real  meaning  of  the 
parties  might  be  plainly  understood.  The  argument  on  the  part 
of  the  defendant  arises  from  the  latter  part  of  the  covenant  in 
question.  If  the  party  meant  to  covenant  for  an  absolute  right 
to  convey,  why,  it  is  asked,  does  he  covenant  that  he  has  not 
forfeited  such  right?  To  this  it  may  be  answered,  that  the 
latter  stipulation,  though  unnecessary,  is  not  inconsistent  with 
the  former.  The  rule  of  construction  adopted  in  Browning  v. 
Wright  (i)  has  never  been  carried  to  such  a  length  as  to  decide, 
that  because  some  clauses  are  introduced  into  a  deed  which  do 
not  add  to  the  security  provided  by  the  other  clauses,  the  security 
so  provided  is  to  be  restrained.  Wb  are  therefore  of  opinion, 
that  the  covenant  for  absolute  right  to  convey  is  not  restrained 
by  the  other  parts  of  the  deed.  It  is  contended,  however,  that 
the  defendant  has  conveyed  a  good  title  to  the  plaintiff.  And 
first,  it  is  said,  that  admitting  the  interest  in  the  patent-right  to 
have  passed  under  the  assignment  of  the  commissioners,  yet  the 
assignees  have  reconveyed  to  the  bankrupt  the  whole  of  their 
(1)  5  R.  B.  521  (2  Boa.  &  P.  13). 
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interest  therein  by  the  deed  erf  the  9th  of  September,  1801.  It  Hesse 
mnst  be  remembered,  "^^however,  that  nothing  short  of  an  actual  Stevenson. 
conveyance  by  the  assignees  can  sustain  that  argument,  and  that  [  *577  ] 
a  mere  release  will  not  be  sufficient ;  and  it  was  therefore  insisted 
that  the  deed  amounted  to  a  conveyance.  But  I  have  no  hesita- 
tion in  saying,  that  the  deed  alluded  to  was  neither  intended  to 
convey,  nor  did  it  operate  in  law  as  a  conveyance.  By  that  deed 
the  two  persons  who  were  the  assignees  of  Koops,  together  with 
his  several  other  creditors,  parties  thereto,  in  consideration  of 
his  having  agreed  to  pay  them  fifteen  shillings  in  the  pound,  and 
to  secure  the  debts  of  the  foreign  creditors  after  the  same  rate, 
did  remise,  release,  and  quit  claim  to  him,  all  actions,  suits, 
claims,  and  demands  whatsoever.  But  it  is  to  be  observed  that 
the  persons  who  were  assignees  did  not  convey  as  such.  Indeed, 
if  they  acted  as  assignees,  why  was  it  necessary  that  the  other 
creditors  should  join  ?  and  they  do  not  pretend  to  bind  the  other 
creditors,  who  were  not  parties  to  the  deed.  This  is  the  deed 
which  is  said  to  convey  to  Koops  as  a  purchaser  all  the  interest 
of  the  assignees,  and  to  make  him  a  new  man.  But  the  words 
are  not  sufficient  for  that  purpose.  It  could  not  have  been  the 
intention  of  the  parties.  The  assignees  do  not  affect  to  convey 
for  any  persons  not  parties  to  the  deed.  And  the  instalments 
have  not  been  paid  according  to  the  agreement.  We  are  there- 
fore clearly  of  opinion,  that  it  is  impossible  to  construe  this  deed 
to  be  such  a  conveyance  as  has  been  contended  for  on  the  part 
of  the  defendant.  With  respect  to  the  supposed  power  of  the 
assignees  to  make  such  a  compromise  with  the  bankrupt  as  that 
stated  in  the  case,  and  the  attempt  to  show  that  it  amounts  to 
a  sale  of  the  property  to  him ;  it  was  not  competent  to  assignees 
to  make  such  compromise  unless  the  other  creditors  had  con- 
sented ;  nor  could  the  transaction  be  deemed  a  sale  under  the 
usual  powers.  Next  it  is  contended,  that  the  nature  of  the 
property  in  this  patent  was  such  that  it  did  not  pass  under 
the  assignment ;  and  several  cases  were  cited  in  support  of  this 
proposition.  It  is  said,  that  although  by  the  assignment  every 
right  and  interest,  and  every  right  of  action,  as  well  as  right  of 
possession  and  possibility  of  interest,  is  taken  out  of  the  bankrupt 
and  vested  in  the  assignees,  yet  that  the  fruits  of  a  man's  own 
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HssBE  invention  do  not  pass.  It  is  true,  that  the  schemes  which  a  man 
STETiaraoN.  ^^J  have  in  his  own  head  before  he  obtains  his  certificate,  or 
the  fruits  which  he  may  make  of  such  schemes  do  not  pass,  nor 
[  *578  ]  could  the  assignees  require  him  *to  assign  them  over,  provided 
he  does  not  carry  his  schemes  into  effect  until  after  he  has 
obtained  his  certificate.  But  if  he  avail  himself  of  his  know- 
ledge and  skill,  and  thereby  acquire  a  beneficial  interest,  which 
may  be  the  subject  of  assignment,  I  cannot  frame  to  myself  an 
argument  why  that  interest  should  not  pass  in  the  same  inanner 
as  any  other  property  acquired  by  his  personal  industry.  Can 
there  be  any  doubt,  that  if  a  bankrupt  acquire  a  large  sum  of 
money,  and  lay  it  out  in  land,  that  the  assignees  may  claim  it  ? 
They  cannot  indeed  take  the  profits  of  his  daily  labour.  He 
must  live.  But  if  he  accumulate  any  large  sum,  it  cannot  be 
denied  that  the  assignees  are  at  liberty  to  demand  it ;  though, 
until  they  do  so,  it  does  not  lie  in  the  mouth  of  strangers  to 
defeat  an  action  at  his  suit  in  respect  of  such  property  by  setting 
up  his  bankruptcy.  We  are  therefore  clearly  of  opinion,  that 
the  interest  in  the  letters  patent  was  an  interest  of  such  a  nature 
as  to  be  the  subject  of  assignment  by  the  commissioners.  Lastly, 
it  is  contended,  that  the  Act  of  Parliament  stated  in  the  case, 
vested  a  legal  interest  in  Koops,  for  that  he  must  be  taken 
against  all  the  world  to  have  that  interest  which  the  Act  of 
Parliament  recites  to  be  vested  in  him,  that  Act  being  a  public 
Act.  But  though  the  Act  be  public,  it  is  of  a  private  nature ; 
the  only  object  of  the  proviso  for  making  it  a  public  Act  is,  that 
it  may  be  judicially  taken  notice  of  instead  of  being  specially 
pleaded,  and  to  save  the  expense  of  proving  an  attested  copy. 
But  it  never  has  been  held,  that  an  Act  of  a  private  nature 
derives  any  additional  weight  or  authority  from  such  a  proviso;  it 
only  affects  Koops  and  those  claiming  under  him,  and  authorises 
him  to  do  certain  acts,  which  by  the  letters  patent  he  could  not 
have  done.  It  recites  the  letters  patent  containing  a  clause  which 
prevents  him  from  assigning  to  more  than  five  persons,  and  then 
enables  him  to  assign  to  any  number  of  persons  not  exceeding 
sixty.  It  is  not  possible  then  to  consider  this  Act  as  giving  any 
title  to  Koops  which  he  had  not  at  the  time  when  it  passed. 
Such  has  been  the  construction  which  has  always  been  put  upon 
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Acts  of  Parliament  of  this  nature.    We  are  therefore  of  opinion,        Hebsk 
that  no  aid  is  to  be  derived  to  the  defendant  from  that  Act    stevenbok. 
of  Parliament. 

Per  Curiam  : 

Judgment  for  the  plaintiff. 


BURN  V.  MOERISd).  i834. 

(4  Tyr.  485—486;  S.  C.  2  Or.  &  M.  579;  3  L.  J.  Ex.  193.)  [  485  ] 

Trover  lies  for  a  lost  bank-note,  which  the  defendant  has  tortiously 
converted  to  his  own  use,  though  part  of  the  proceeds  has  been  paid  by 
him  to  the  plaintiff.  The  acceptance  of  part  does  not  aflSrm  the  taking, 
so  as  to  waive  the  tort,  but  the  amoiint  received  will  go  in  reduction  of 
damages. 

Trover  for  a  bank  note  for  202.  A  clerk  of  the  plaintiff  had 
lost  the  note  in  the  street ;  it  had  been  picked  up  by  a  woman  ; 
the  defendant's  son  took  it  to  the  Bank  of  England  to  be 
changed,  and  brought  *the  proceeds  to  the  woman,  who  then  [  •486  ] 
gave  him  two  sovereigns.  The  woman  was  afterwards  taken 
before  the  Lord  Mayor,  and  seven  sovereigns,  which  were  found 
upon  her,  were  restored  to  the  clerk  as  part  of  the  proceeds.  At 
the  last  London  sittings  before  BoUand,  B.  the  jury  thought  that 
the  son  was  agent  to  his  father  the  defendant,  and  found  a  verdict 
for  the  plaintiff,  damages  182.  The  learned  Judge  having  reserved 
leave  to  move  to  enter  a  nonsuit, 

Bompas,  Serjt.  now  moved : 

Trover  does  not  lie  for  the  whole  note,  after  the  clerk  had 
received  71.  as  part  of  its  proceeds:  for  the  party  must  either 
affirm  or  disaffirm  the  whole  transaction.  Taking  the  change 
was  affirming  the  act,  and  the  plaintiff  cannot  now  say  that  it 
is  wrongful.  As  where  a  sheriff  sells  property  of  a  bankrupt, 
the  assignees  of  a  bankrupt  have  a  right  to  treat  him  as  a 
wrong-doer;  but  if  they  claim  the  produce  they  affirm  the 
sale,  and  cannot  turn  round  and  say  it  was  wrongful:  Brewer 
V.  Sparrow  (2). 

(1)  Bice  V.  Beed  [1900]  1  Q.  B.  54.  (2)  7  B.  &  C.  310. 

69  L.  J.  Q.  B.  33,  C.  A. 
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Burn        Lord  Lyndhurst,  C.  B.  : 
MoRBis,  In  that  case  the  whole  proceeds  of  the  sale  were  taken ;  that 

is  an  adoption  of  the  act ;  here  the  receipt  of  the  7/.  does  not 
ratify  the  act  of  the  parties,  it  only  goes  in  diminution  of  damages. 

Vauohan,  B.  : 

Property  in  the  note  was  proved  and  a  conversion,  and  there 

was  no  waiver  of  the  tort. 

Ride  refused. 
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Disproof  of  allegations — Information  not  for  benefit  of  charity- 
Costs.     AU,'Oen.  v.  Cullum 34 

2.  College  —  Surplus  income — Increase  of  rents  —  Innocent 

breach  of  trust  committed  for  two  centuries— Costs  of  trustees — 
Principles  upon  which  Court  proceeds  in  exercise  of  its  Jurisdiction 
over  charitable  foundations.     Att.-Oen,  v.  Cains  College  .        .    212 

3.  Non-performance  of  spiritual  duty  attached  to  office  of 

corporator  —  Application  to  Court  —  Grant  of  renewable  leases — 
Former  practice  as  to  grant  of  leases.    Att.-Oen.y,  (^rook     .  42 

4.  Mortmain  Act— Discretion  of  trustees — Gift  of  residue  to 

'<  such  religious  and  charitable  institutions  as  trustees  shall  select " — 
Gift  of  money  with  direction  to  invest  on  mortgage.  Baber  v.  Sutton     65 

5.  Gift  of  money  with  direction  to    purchase    land — 

Quarterly  payment  to  be  made  until  land  should  be  purchased. 
Ma7in  V.  Burlingham 69 

6.  Gift  of  residue  for  erection  of  almshouses— Bequest 

that  executors  would  endeavour  to  obtain  grant  of  land  for  purpose. 
Mather  v.  ScoU 229 

7.  Investment  of  money  in  land — Policy  of  Mortmain 

Acts  and  usual  practice  of  the  Court.    Att,'Qen,  t.  Wilswi    .        .    314 

CHEaUB.    See  BUI  of  Exchange,  3. 

CHXJBCHWABDEN— Election.    See  Ecclesiastical  Law,  1. 

COLLEGE— A  college  is  under  no  obligation  to  accept  an  accession 
to  its  foundation,  or  any  other  trust ;  but,  if  it  does  accept  it,  it  is 
bound  to  adhere  strictly  to  the  trust.     Alt,- Gen,  v.  Cuius  College  .     212 
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COMMON — 1.  Oommon  of  vicinage —Oattle  rambling  into  downs  of 
which  owner  has  exclusive  possession.  No  fence  or  visible  boundary 
separating  downs.     Heath  v.  Elliott 732 

2.  Inclosure — Waste  of  manor — Inclosure  by  overseers  for 

employment  of  poor — Right   of   overseers    to   maintain   trespass. 
Matstm  y.  Cook 735 

COMPANY — Unincorporated  company — ^Winding-up— Petition  for 
winding-up  by  Court — ^Parties  to  suit — Necessity  of  all  members 
being  before  Court.    Evans  y.  Stokes 3 

COMPROMISE.    See  Partition. 

CONDITION  —  Restraint  on  alienation— Attempts  to  alienate, 
whether  giving  effect  to  limitation  over.    Jones  y.  Wyse  260 

CONTRACT.  See  '  Landlord  and  Tenant,  1 — 4 ;  Vendor  and 
Purchaser. 

CONVERSION— A  power  to  sell,  if  really  intended  to  be  in  the 
nature  of  a  trust  for  sale,  will  work  a  conversion.  Grieveson  y. 
Kirsopp 305 

COPYHOLD— 1.  Admittance— Adverse  claims  by  two  persons — 
Admittance  of  both  claimants — Mandamus,  Rex  y.  Lord  of  the  Manor  of 
Hexham 496 

2.  Custom  of  manor — ^Heriot — Land  let  on  lease — Payment  in 

lieu  of  heriot.     Croome  y.  Guise 682 

3.  Custom  of  clerk    of   castle  within   manor    to    take 

surrender.     Doe  d.  Stilwell  y.  Mellersh 490 

And  see  Common,  2. 

COPYRIGHT — Dramatic  copyright—*'  Representation  "—Part  of 
dramatic  production— Penalty— 8  A  4  Will.  IV.  c.  16— Question  for 
jury.     Plunchi  y.  Braham 642 

CORPORATION  (MUNICIPAL)—!.  Borough  rate— Appeal  against 
— Notice  of  appeal — Necessity  of  showing  grievance.  Bex  y.  Becorder 
of  Bode 638 

2.  Ix^unction — Misapplication  of  borough  Ainds — Jurisdiction 

of  Court — Costs  of  opposing  quo  warranto  informations  against  indi- 
vidual members  of  corporation.  Att.-Gen.  y.  Corporation  of  Norwich     143 

3.  Town  Clerk — Lien  on  papers  belonging  to  corporation. 

See  Solicitor,  2. 

And  see  ^uo  Warranto. 

COSTS — 1.  Of  dJT^^^*^^  of  unfounded  information  filed  against 
charity  trustees.    See  Charity,  1. 

2.  Of  opposing  (fuo  warranto  informations.     See  Corporation 

(Municipal),  2. 

3.  Security  for  costs.     See  Practice,  3,  4. 

And  see  Trust,  2,  3,  8. 
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OOVENANT — Covenant  by  assignor  of  shares  in  a  patent  tliat 
he  has  good  right,  full  power,  and  lawAil  authority  to  assign  and 
convey  the  shares,  and  that  he  has  not  by  any  means  directly*  or 
indirectly  forfeited  any  right  or  authority  he  ever  had  or  migrlit 
have  had  over  the  same — Whether  generality  of  former  worda  of 
covenant  restrained  by  latter.     Hesae  v.  Stevenson   ....      880 

And  see  Landlord  and  Tenant,  5 — 11 ;  Mines  and  Minerals ;  Trust,  4. 

CRIMINAL  IKFOBMATIOK— Town  clerk— Misconduct  in  oflace— 
Election  of  borough  councillors — Production  of  voting  papers.  Hejr  v. 
Nicholetts 449 

CBOWN  DEBT— Priority  —  Fund  in  Court  —  Previous  equitable 
assignee  for  value — Notice.     Foster  v.  Hargreaves    ....        86 

CUSTOM.     See  Mines  and  Minerals. 

DEFAMATION— 1.  Libel  —  Criticism  in  newspaper  —  Privilegre  — 
Fair  criticism.     Qreen  y.  Chapman 652 

2.  Slander — Privileged    communication— Words    spoken    by 

subscriber  to  a  charity  in  answer  to  inquiries  by  another  subscriber, 
respecting  the  conduct  of  medical  man  in  his  attendance  upon  tbe 
objects  of  the  charity — Determination  of  privilege.     Martin  jl,  Strang 

487 

DOMICIL.     See  International  Law,  1. 

EASEMENT — 1.  Privilege  of  washing  and  watering  cattle  at  pond, 
and  of  taking  and  using  the  water  for  domestic  purposes — Whether 

jtrofit  a  prendre  or  easement.     Manning  v.  WasdaJe     ....     576 

2.  A  right  to  a  water-course  is  not  destroyed  by  the  owner's 

altering  the  course  of  the  stream.     Hall  y.  Sunft  ....     728 

ECCLESIASTICAL  LAW— 1.  Election  of  churchwarden  —  The 
right  to  demand  a  poll  is  by  law  incident  to  the  election  of  a  parish 
officer  by  a  show  of  hands.     Campbell  y.  Maund       ....     619 

2.  Prohibition — Clergyman— Suspension  by  Consistory  Court 

— Presumption  that  matters  were  within  cognizance  of  Ecclesiastical 
Court.     Hart  y.  Marsh .     506 

ESTATE — ^Descent — Coparcener.     Doe  d.  Crosthwaite  y.  Dixon    .    601 

ESTOPPEL — By  record — Plea  of  recovery  by  foreign  attachment 
at  suit  of  plaintiff's  creditor  and  execution  according  to  custom  of 
London.     Magrath  v.  Hardy .         .     861 

EVIDENCE — 1.  Commission  to  examine  witnesses  abroad — Strong 
case  of  misconduct  on  part  of  defendant  must  be  shown  to  induce 
refusal  of  commission — Limitation  of  time  for  return  of  commission. 
Sparkes  y.  Barrett 875 

2.  Proof    of    handwriting — Comparison   with   specimens    in 

Court — Expert  evidence — Admission  of  genuineness  of  attestation 
by  attesting  witness — Expert  evidence  to  contradict  supposed 
attesting  witness— No  special  knowledge  of  supposed  attesting 
witness's  handwriting.     Doe  d,  Mndd  y,  Surkermore        .        ,        .     533 
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EVIDENCE— 3.  Husband  and  wife— Evidence  of  non-access — 
Collateral  facts.     Rex  t.  Inhahitanta  of  Sourton 395 

4.  Memorandum  read  over  at  letting  of  lands  —  Whether 

admissible  to  refresh  memory  of  witness.     Lord  BoIUm  v.  Tumlin     612 

5.  Of  trade  custom.     See  Mines  and  Minerals. 

EXECUTOB  AND  ADMINISTBATOB-1.  Administration— Assets 
abroad — Intestate  domiciled  in  England — Payment  of  bond  debts 
out  of  money  produced  by  sale  of  real  estate  in  Scotland— Bight  of 
heir  to  recourse  against  English  personalty.  Earl  of  WincheUea  v. 
(iaretty 264 

2.  Assets,    denial    of—  Payment    of   legacy  —  Personal 

liability  to  pay  legacy.     Rogers  v.  SouUeit 289 

3.  Assets,  marshalling — Real    and   leasehold  property 

comprised  in  charge  of  debts  in  exoneration  of  general  personal 
estate  given  to  seven  persons  as  tenants  in  common — Lapse  of  one 
share  by  death.     Fisher  v.  Fisher 293 

4.  Distribution  in  suit  among  next  of  kin — ^New  suit  by 

next  of  kin  unknown  at  time  of  distribution— Refunding  of  propor- 
tion of  shares — /.a<-/i««— Waiver  and  acquiescence.  Sawyer  v.  Birch- 
mttre 93 

5.  Injunction  to  restrain  proceedings  of  creditor  at  law — 

Creditor  entitled  to  decree  de  bonis  jtrojyriis.    Lee  v.  Park        .        .     154 

6.  Right  of  retainer — One  of  two  executors  has  a  right  to 

retain  his  own  debt  out  of  a  balance  due  from  both  to  the  testator's 
estate.     Kfut  v.  Pickering 171 

FAMILY  ARRANGEMENT.     See  Partition. 

F0RFEITX7RE— Conviction  for  felony.     See  Will,  18. 

FRAX7DS,  STAT.  OF— S.  4.    See  Landlord  and  Tenant,  2. 

S.  17.    See  Sale  of  Goods. 

GOODS,  SALE  OF.     See  Sale  of  Goods. 

GUARANTy*     See  Principal  and  Surety. 

•HTA-meAa  CORPUS.     See  Infant. 

HIGHWAY— 1.  Repair— Custom— Pleading.  Rex  v.  Inhabitants  of 
EaatringUn*    , 581 

, 2.  Stoppage  of  highway— Order  of  justices— Stoppage  of  half 

the  breadth  of  highway  only— Remaining  half  situate  in  another 
district.     Re^y,  Inhabitants  of  Milverton 606 

HUSBAND  AND  WIFE— 1.  Action  against— Husband  and  wife 
may  be  jointly  sued  in  trespass  for  their  joint  act.     Vine  v.  Saunders 

2.  Action  by — ^Separate  estate  of  wife— Husband  as  party — 

Husband's  suit  not  binding  on  wife.     Wake  t.  Parker .  .188 

R.R. — VOL.  XLIV.  57 
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HUSBAND  AND  WIFE— 3.  Husband'a  liability  for  necessaries — 
Money  supplied  to  enable  wife  to  prosecute  husband  for  assault  and 
ill-treatment.     Grinddl  v.  Godmond 573 

4.  Non-access— Evidence  of  collateral  facts— Neither  husband 

nor  wife  can  be  examined  for  the  purpose  of  proving  non-access  during: 
marriage.     Rex  v.  Inhabitants  of  Sonrtou 395 

INCLOSUBE.     See  Common. 

INDICTMENT— Removal  of.     See  Certiorari,  1. 

INFANT— I.  Custody— Children  in  possession  of  grandparents — 
Refusal  to  deliver  up  to  guardians  appointed  by  father's  will — 
Habeas  corpus — Account.     Bex  v.  Islet/ 402 

2.  Next  friend— Security  for  costs.     Fellows  v.  Barrett       .      41 

INJUNCTION.  See  Corporation  (Municipal),  2;  Executor  and 
Administrator,  5. 

INTEREST- 1.  Bate  of— Debt  vexatiously  withheld  by  husband 
from  the  executor  of  his  deceased  wife.     Meredith  v.  Boiren  .         .       81 

2.  On  arrears  of  annuity.     See  Annuity. 

INTERNATIONAL  LAW— 1.  Domicil  —  Intestate  domiciled  in 
England — Distribution  of  estate— Assets  abroad — Payment  of  debts 
out  of  money  produced  by  sale  of  real  estate  in  Scotland.  I'arl  of 
Wiiirhelsea  v.  Gdretty 264 

2.  Jurisdiction — ^Bestraining  proceedings  in  foreign  Court — 

Action  brought  in  Ireland  on  same  subject-matter  as  that  on  which 
suit  already  decided  in  England.     B(Xith  v.  Leycester       .  .123 

JUBISDICTION— 1.  Action  brought  in  improper  Court.  See 
Solicitor,  3. 

2.  Appeal  against  order  of  river  commissioners — Jurisdiction 

of  Quarter  Sessions.     Rex  y.  Thames  and  Isis  Navigation         .        .391 

3.  Of  Court  in  cases  of  misapplication  of  borough  fkmds.    See 

Corporation  (Municipal),  2. 

And  see  International  Law,  2. 

JUSTICES — Jurisdiction  of  Quarter  Sessions— Appeal  against  order 
of  river  commissioners.     Rex  y.  Thames  and  Isis  Navigation   .         .     591 

And  see  Poor  Law. 

LANDLOBD  AND  TENANT— 1.  Agreement  for  lease— Specific 
performance — Insolvency  of  intending  tenant — Proof  of  general 
insolvency.     Xrale  v.  Machenzie 105 

2.  Parol  variation  of  terms  of  written  contract — Valua- 
tion of  crops — Parol  waiver  of  method  of  valuation — Statute  of 
Frauds,  s.  4.     Harvey  v.  Grahhani 374 

3.  Proviso  for  reference  as  to  conditions — Award  that 

lessor  should  put  premises  in  tenantable  repair  *'to  the  satisfaction 
of  M." — Breach  of  covenant — Damages — Delegation  to  M.  in  excess 
of  power  of  arbitrator.     Tomlin  v.  Maynr  of  Fordwirh       .         .         .     382 
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LANDLO&D  AND  TENANT— 4.  Agreement  for  lease— Purchase 
of  equity  of  redemption  by  equitable  mortgagee — Notice  of  agree- 
ment—Specific  performance.     Smith  v.  PhiUipa      .        .        .        .138 

o.  Breach    of  covenant — Lessee    excluded    from    possession 

by  lessor— Demand  of  possession — Evidence  of  breach.  Haioktu  v. 
OrUm 445 

6.  Covenant — "Demise" — Implication  of  covenants  for 

title  and  quiet  enjoyment — Implied  covenant  restrained  by  express 
covenant  for  quiet  enjoyment.     Line  v.  StephensoH  .  .819 

7.  Covenant  for  rent — ^Action  by  mortgagee — Disputing 

landlord's  title — Lessee  setting  up  as  defence  interest  of  prior  grantee 
for  years.     Bringloe  v.  Oomkon 832 

8.  Covenant  in  sub-lease  to  endeavour  to  obtain  renewal 

from  superior  lessor,  the  Duchy  of  Cornwall — Fine  on  renewal — 
Reasonable  offer.     Simpson  y.  Clayton. 841 

9.  Covenant  to  repair — Lessee  may  show  generally  the 

state  of  premises  at  commencement  of  term,  and  whether  they  were 
new  or  old,  but  he  cannot  show  it  in  matters  of  detail.  Mantz  y. 
<foriu(j  .............     1b\) 

10. Be-entry — Election  of  landlord  to  do  repairs  and 

distrain  for  cost — Waiver  of  right  to  re-enter.  Doe  d.  DvBniziit  v.  Leu-is 

414 

11. Be-entry — Covenant  for  rent  accruing  before  re-entry 

— Lessor  after  re-entry  is  to  have  the  premises  again,  **  as  if  the 
indenture  had  never  been  made."    HarUlwrm'  y.  WuUoh  693 

12.  Distress  for  rent— Agreement  that  tenant  shall  deduct 

specified  sum  for  repairs — Approval  of  repairs  by  lessor — Condition 
precedent.     DaUinau  y.  Kimj 661 

13.  Notice  to  quit— Notice  dated  27th  and  served  on  28th 

September,  requiring  a  tenant  to  quit  '*  at  Lady  Day  next,  or  at  the 
end  of  his  current  year."     Doe  d.  Lord  Huntingiower  y.  CuUiford    .     878 

14.  Land  and  buildings  held  from  different  periods — 

Form  of  notice.     Doe  d.  Willianm  \,  Smith 442 

15.  Parol    demise  —  Entry  of  tenant  —  Special  stipulation, 

validity  of— Paper  read  at  letting  of  lands  as  evidence  of  terms  of 
tenancy.     Lord  Bolton  \.  Tmnlin 612 

16.  Lease    of  mine— Breach    of   covenant.      'SVe   Mines    and 

Minerals. 

LANDS  CLAUSES  ACTS — Dock  company— Improvements— Com- 
pensation for  injury  to  adjoining  owners — Tenant  of  public-house— 
Obstruction  of  access — Loss  of  trade.  Rex  v.  London  Dock  Conqniny    387 

LEOAOT  DUTY.     See  Will,  24. 

LIBEL.     Sve  Defamation. 

LIEN.     See  Solicitor,  2. 

LIMITATIONS,  STATUTE  OF— 1.  Mortgagor  and  mortgagee- 
Adverse  possession — Mortgagor's  possession  not  adverse  at  passing 
of  3  &  4  Will.  IV.  c.  27.     Doc  d.  Jones  v.  WiUiatm    .  .421 

2.  Bedemption  of  mortgage— Lapse  of  time,  effect  of  before 

Beal  Property  Limitation  Act.     Raffety  y,  Kiny     .  .126 
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MANDAMUS — 1.  To  compel  Commissioners  of  Customs  to  deliver 
up  goods  placed  rightfully  in  their  custody  to  secure  the  duty,  on  a 
suggestion  that  the  full  amount  of  the  duty  has  been  since  tendered 
or  paid.     Rex  v.  Cmnmtasionera  of  (htatoma 450 

2.  To  overseers  to  make  poor  rate — Becital  in — Jurisdiction 

of  Court.     Hex  v.  Gadshy 630 

3.  Election  of  sexton— Refusal    of   churchwardens    to    call 

meeting.     Rex  v.  Stoke  Darner  el 50() 

And  see  Copyhold,  1 ;  Poor  Law,  3,  4. 

MANOR— Custom  to  hold  market.     See  Market. 
A  ml  see  Copyhold. 

MARKET — Disturbance  of— Proof  of  immemorial  custom  to  hold 
market  at  certain  places  within  manor — Presumption  of  liberty  to 
hold  market  at  any  other  convenient  place  within  manor.  De  Rtiizen 
T.  Lloyd 468 

MINES  AND  MINERALS— Lease  of  coal  mine— Breach  of  cove- 
nant—**  Level" — Meaning  of  word  in  trade — Custom,  evidence  of. 
Clayton  v.  Qregson 427 

MISTAKE.     See  Will,  0. 

MONET  PAID— Purchase  by  broker  of  foreign  bonds  by  direction 
of  client.     Pawle  v.  Oinin 755 

MORTGAGE— 1.  Equitable  mortgage— Deposit  of  lease— Redemp- 
tion— ^Period  for  redemption  where  debt  does  not  carry  interest. 
Mellerv.  Woods 1 

2.  Notice — Priority — Specific  charge  for  payment  of  debts — 

Necessity  of  mortgagees  with  notice  seeing  to  application  of  mortgage 
money.     Braithwaite  v.  Britain 56 

3. Second  mortgagee — Subsequent  further  advance 

by  first  mortgagees— Same  solicitor  acting  for  all  parties  in  each 
transaction — Constructive  notice.     Hargreaves  v.  Rvthwell      .  48 

4. Purchase  of  equity  of  redemption  by  equitable 

mortgagee — Notice  of  prior  agreement  by  mortgagor  to  grant  lease 
— Specific  performance.     Smith  v.  Phillips 138 

5.  Redemption — Effect  of  lapse  of  time  as  bar  previously  to 

the  Real  Property  Limitation  Act.     Raffety  v.  King  .126 

6.  Repayment — ^Amount  of  principal  and  interest  due  found 

by  Master's  report — Subsequent  interest — Enlargement  of  time  for 
repayment  of  principal.     Whatton  v.  Cradock 79 

7.  Adverse  possession.    See  Limitations,  Statute  of. 

MORTMAIN  ACTS.     See  Charity  and  Charitable  Trust,  4—7. 

NOTICE — Second  mortgagee— Subsequent  further  advance  by  first 
mortgagees — Priority — Same  solicitor  acting  for  all  parties  on  each 
transaction — Constructive  notice.     Hargreaves  v.  Roth  well     .        .      48 

And  see  Assignment ;  Crown  Debt ;  Mortgage,  2 — 4 ;  Vendor  and 
Purchaser,  1. 
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NUISANCE— Offensive  trade— Tallow  chandler—*^  Coming  to  the 
nuisance  " — Business  carried  on  before  plaintiff  occupied  the  adjoin- 
ing messuage.    Bliss  y.  Hall 697 

PABTITION — Parol  ag^reement — Bescission — Family  arrangement 
— Compromise.     Neale  y.  Neah 128 

PABTNEBSHIP — 1.  Account  of  profits — Lapse  of  time — Changes 
in  firm — Retention  of  deceased  partner's  capital  in  business — Releases 
and  settlements  founded  on  imperfect  knowledge  of  the  partnership 
aflQedrs  —  Share  of  profits  made  after  dissolution.  JVedderhtim  y. 
Wedderburn 331 

2.  Dissolution  —  Unincorporated  company — Parties  to  suit. 

See  Company. 

PATENT — i.  Infringement — Notice  of  objection — Amendment  of 
notice.     Bulrwis  y.  MaaSerme 668 

2.  Pleading  —  Particulars  of  objections   delivered    by 

defendant  must  be  precise  and  definite — ^It  is  not  sufficient  to  say 
that  the  improvements  or  some  of  them  have  been  used  before  ;  the 
defendant  should  point  out  which.    Fisher  y.  Deiuick    .        .        .    828 

And  see  Bankruptcy ;  Covenant. 

PEBPETUITT— Term  for  raising  portions  limited  previous  to 
estate  tail.     Case  y.  Drosier 363 

PLEADING.  See  Estoppel ;  Highway,  1 ;  Patent,  2 ;  Trover  and 
Conversion,  2. 

POOR  LAW — 1.  Inclosure  of  waste  by  overseers — Bight  to  main- 
tain trespass  for  destruction  of  fence.    Matson  y.  Cook  ,     734 

2.   Overseer's     accounts  —  Appeal    against  —  Allowance  — 

Expenses  of  defending  appeal — Certiorari,    Bex  y.  Johnson     .        .    439 

3.  Bating — Mandamus  to  compel  churchwarden  and  overseer 

to  concur  in  making  rate  for  relief  of  the  poor.  Bex  y.  Churchwardens 
of  Edlastmi 635 

4.  Mandamus  to  overseers  and  churchwardens  to  make 

rate — Issue  out  on  the  prosecution  of  one  overseer — ^Befasal  of  other 
overseer  to  concur  in  making  rate.    Bex  y.  Gadshy         .        .  636 

5.  Boundaries  of  parish — Order  of  Inc]osure  Commis- 
sioners—Description of  boundaries — Service  upon  churchwarden. 
Rex  y.  Marsh 473 

6.  Premises   hired   by    overseers    for    employment    of 

paupers.     Bristol  y.  Wait 370 

7.  Tithes — Com  rent  in  lieu  of  tithes.     Be.r  v.  Inhabitants 

of  Wiston 408 

POBTION  —  Contingency  —  Additional  portion  —  Death  before 
happening  of  contingency.     Case  y.  Drosier 3G;> 

And  see  Settlement  (Marriage),  1. 
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POWJSBi — 1.  Execution— Appointment  to  husband  '^  in  order  tlie 
better  to  enable  bim  to  support,  maintain,  and  educate  "  the  child 
of  the  marriage — Trust  for  benefit  of  child — No  beneficial  interest 
to  husband.     Wetherell  v.  Wihon 27 

2.  Appointment  to  husband  of  object  of  power — Direc- 
tion to  deduct  debt  due  to  appointor.     Hewitt  v.  Lord  Dacre  .     29f) 

POWER  OF  SALE — Trust  for  sale — Conversion.  Orieveson  v. 
Kirsopp 30.J 

PRACTICE — 1.  Parties  to  action — Action  on  guaranty — Joinder 
of  plaintiflh.     Place  v.  Delegal 749 

2.  Proceedings  by  parties  entitled  to  ascertained  share 

in  trust  fund.     Hutchinson  y.  Towmcud :U1 

3.  Security  for  costs— Action  for  libel— Motion  to  increase 

security  upon  suggestion  that  the  expenses  of  witnesses  necessary 
to  support  defendant's  Justification  would  greatly  exceed  sum 
mentioned  in  order.     Pizani  v.  Lawson 878 

4.  Next  friend  of  infant.    Fellowe  v.  Barrett        .        .41 

5.  Restraining  proceedings  in  foreign  Court.  See  Inter- 
national Law,  2. 

6.  Parties.     See  Company;  Husband  and  Wife,  1,  2. 

7.  Production  of  documents.     See  Criminal  Information. 

PRINCIPAL  AND  ST7RETT— 1.  Action  on  guaranty— Parties- 
Joinder  of  plaintiflb — Suit  brought  by  one  of  several  parties.  Piuce 
V.  Delegal 749 

2.  Discharge  of   surety — Contract   for   work— Payments   to 

contractor  in  excess  of  amounts  stipulated  for  in  contract.  Calvert  v. 
London  Dtjck  Comjxint/ 300 

PROHIBITION.     Sf^e  Ecclesiastical  Law,  2. 

QUO  WARRANTO — 1.  Information  at  instance  of  private  relator 
against  member  of  corporation,  on  grounds  affecting  his  individual 
title — Same  objections  applying  to  title  of  every  member.  Ber  v. 
White .515 

2.  Query,  whether  a  quo  imrranto  lies  for  the  office  of  sexton  P 

Bex  V.  Stoke  Damerel oOO 

RATE  —  Borough  rate  —  Notice  of  appeal.  See  Corporation 
(Municipal),  1. 

Ay\d  see  Poor  Law,  3 — 7. 

REBELLION —1 .  Writ  of— The  persons  named  in  a  writ  of  rebellion, 
and  charged  with  the  execution  of  it,  have  a  right,  at  their  dis- 
cretion, to  require  the  assistance  of  any  of  the  liege  subjects  of  the 
Crown  to  assist  in  the  execution  of  the  writ.    Miller  v.  Knox      .    771 

2.  Stranger  to  the  proceedings  in  the  cause,  called  upon 

to  assist  in  the  execution  of  the  writ,  and  declining  to  do  so,  liable 
to  attachment  for  contempt.    Ihid, 
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RlvJsJi — Commissioners,  appeal  against  order  of.    See  Justices. 

SALE  OF  CK)ODS — Purchase  of  foreign  bonds  to  be  delivered  on 
future  day — Contract  with  broker — Statute  of  Frauds,  s.  17 — ^Action 
for  money  paid.     Pawle  v.  Gunn 755 

SETTLEMENT  (MARBIAOE)~-l.  Eldest  son— Portions  for 
younger  children — Accruer  clause  * '  in  case  of  any  younger  son 
becoming  an  eldest  or  only  son  "—Exclusion  from  portions.  Feacocke 
V.  Pares 318 

2.  Executed  trust— Trusts  for  next  of  kin — Policy  on  wife's 

life — Wife  unwilling  to  continue  premiums  after  husband's  death— 
Assigrnment  to  relative  willing  to  keep  policy  on  foot.  Oodml  v. 
Webb 198 

SETTLEMENT  (VOLTJNTABT)— Settlement  by  father  upon  son- 
Trusts  declared  as  to  part  of  property  settled — Whether  resulting 
trust  to  grantor  as  to  surplus.     Cooky,  HiUchi  neon         .        .        .       11 

SEXTON— Election.    See  Quo  Warranto,  2. 

SHIP  AND  SHIPPING— 1.  Collision— Damages— Bight  to  deduct 
amount  received  from  insurers.     Yatts  v.  Whyte     ....     708 

2.  Loss  of  cargo — Delivery — *^  Goods  to  be  delivered  in  good 

order  at  port  of  L.  unto  M.  or  assigns  on  payinent  of  freight,  dbc." — 
&ight  to  land  goods  immediately  on  arrival  without  notice  to 
consignee.     Outliffe  y.  Bourne 714 

3.  Timber — Deck  load — Loss  by  Jettison — Contribution 

from  owner  of  ship.     Gould  v.  Oliver  .  .         .         .     674 

4.  Sale  of  ship — Sale  to  joint  purchasers — Non-payment  of 

purchase-money — ^Dishonour  of  bills  given  for  part  of  purchase- 
money— Specific  performance.    Lynn  v.  Chaters      ....     278 

SLANDER.     See  Defamation. 

SOLICITOR— 1.  An  attorney,  who  held  a  deed  as  trustee,  ordered 
to  deliver  the  draft  of  it  to  the  cestui  que  trust,  who  had  paid  for 
it.    Ex  parte  Iloldsworth 730 

2.  Lien — Town  clerk — Lien  on  papers  of  the  corporation  with 

respect  to  which  he  has  done  work  as  attorney  or  solicitor.  Jiex  v. 
Sankey 453 

3.  Negligence — Action  brought  in  improper  Court — Inferior 

Court  in  Wales— Proof  of  consideration  arising  within  jurisdiction. 
Winiams  v.  Gibl)S 404 

4.  Power  to  receive  costs  on  behalf  of  client — Costs  ordered 

to  be  paid  to  defendant  in  ordinary  action — Competency  of  solicitor 
to  demand  and  receive  them  without  express  power  of  attorney. 
Mason  v.  Whitehouse 827 

SPECIFIC  PERFORMANCE — ^Agreement  to  grant  lease— Insol- 
vency of  intending  tenant;     Neale  v.  Mackenzie       ....     105 

And  see  Landlord  and  Tenant,  4  ;  Ship  and  Shipping,  4  ;  Vendor 
and  Purchaser. 
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TOBT— Waiver  of— Lost  bank  note  converted  to  flnder'a  use — 
Acceptance  of  part  of  proceeds.     Burn  v.  Morris   .        .  .891 

TBESPASS— Husband  and  wife  may  be  jointly  sued  in  trespass 
for  their  joint  act.     Vine  v.  Sanmfers 655 

And  see  Common,  2. 

TBOVER  AND  GOXVEBSION— 1 .  Bank  note--Loss  of  note- 
Conversion — Part  of  proceeds  paid  by  defendant  to  plaintiff— Waiver 
of  tort.     Burn  v.  Morris 891 

2.  Deed — Delivery  for  purpose  of  raising  money — Plea  of 

^^  not  possessed.'*     Owen  v.  Knight 649 

T&UST— 1.  ▲  solicitor,  who  held  a  deed  as  trustee,  ordered  to 
deliver  the  draft  of  it  to  the  cestui  que  trust,  who  had  paid  for  it. 
E.r  jtarte  Hohlsworth 730 

2.  Appointment  of  new  trustees — ^Application  of  old  trus- 
tees to  be  discharged  from  trusts  in  consequence  of  acts  of  tenant 
for  life— Costs  of  application.     Coventry  v.  Coventry        .        .         .169 

3.  Costs  of  trustee — Court  will  not  allow  costs  to  trustee  who, 

after  having  acted,  declines  to  perform  the  trusts,  and  thereby 
renders  suit  for  appointment  of  new  trustee  necessary.  Howard  v. 
Rhodes 125 

4.  Covenant  by  father  with  son  to  transfer  money  for  benefit  of 

natural  daughters — Family  arrangement — Want  of  consideration — 
Covenant  between  two  persons  for  valuable  consideration  as  between 
themselves  to  do  act  for  benefit  of  third  parties.     Colyear  v.  Mtdgrave 

191 

5.  Declaration  of  trust— Sum  placed  on  deposit  at  bank  in 

name  of  donor  as  trustee  for  plaintifb.     Wlieatley  v.  Purr    .        .112 

6.  Executed  trust — Appointment  by  wife  to  indemnify  third 

parties  against  husband's  liabilities  —  Absence  of  consideration. 
ColUnson  v.  Fattrick 207 

7.  Fund  vested  in  trustees — ^Proceedings  by  parties  entitled 

to  ascertained  share  in  fund — Whether  necessary  to  make  remaining 
beneficiaries  parties  to  suit.     Hntrhinson  y ,  Townsend  .        .311 

8.  Payment    of   rents  in  arrear  in  consequence  of  disputes 

among  trustees — Bill  by  tenant  for  life  against  trustees — ^Api>oint- 
ment  of  receiver — Costs  of  suit.     Wihon  v.  Wilson  .        .    238 

9.  Resulting  trust.     Hee  Settlement  (Voluntary). 

VENDOR  AND  PXJBCHASER — 1.  Specific  performance— Notice — 
Purchase  of  equity  of  redemption  subject  to  agreement  to  grant 
lease.     Smith  v.  Phillips 138 

2.  Responsibility  of  purchaser  for  application  of  pur- 
chase-money paid  to  executors.     ShawY,  Borj-er    .  .115 

3.  Title— What  matters  may  be  inquired  into  on  refer- 
ence as  to  title.    Bennett  v.  B^^fs         .......     101 
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VENDOR  AND  PUBGHA8EB— 4.  Specific  performance— Title- 
Sale  by  tenant  for  life  as  absolute  owner — Refusal  of  trustees  to 
concur  in  sale — Bight  of  purchaser  to  partial  performance  of  contract 
and  compensation  for  deficiency.     Thomas  v.  Deriny  .        .158 

5. Sale  by  auction — Mistake  as  to  lot.     Malins  v. 

Fritinan 178 

6. Purchase  of  adjoining  lots— Misdescription  as 

to  one — Bight  of  way  not  mentioned  in  particulars— Bescission  of 
contract  as  to  both  lots.    Dykes  v.  Blakt 761 

7.  Bight  of  purchaser  to  rescind  on  ground  that  he  has 

refused  to  pay  auction  duty — Statutory  provision  for  avoidance  of 
contract — Bescission  at  option  of  vendor.     Mali  us  v.  Free  nut  n     .     737 

WAIVEB  AND  ACQUIESCENCE— 1.  Parol  variation  of  terms 
of  written  contract.    See  Landlord  and  Tenant,  2. 

2.  Waiver  of  tort.     See  Tort. 

WAY.     See  Highway. 

WILL — 1.  Accumulation  —  Implied  direction  to  accumulate  — 
Expiration  of  period  allowed  by  statute— Income  of  residue,  whether 
payable  to  next  of  kin  or  residuary  legatees.    M' Donald  v.  Bryw    254 

2.  Bequest  at  21  with  gift  over  in  event  of  legatee's  death 

'<  at,  before  or  after  the  said  period  "—Absolute  gift  or  life  interest. 
Miles  V.  Clark 32 

3.  Bequest  of  residue  for  life  with  gift  over  on  death  of 

beneficiary  and  another — Death  of  remainderman  before  period  of 
distribution.     Belk  v.  Slack 71 

4.  Charge  of  debts — A  general  direction  by  will  for  the  pay- 
ment of  debts  overrides  specific  dispositions  of  particular  property. 
Shaw  Y,  Ii(jrrer .         .         .         .         .115 

5.  General  charge  —  Specific  direction  that  particular 

devisees  shall  pay  specified  amounts  to  testator's  executors  — 
Qualification  of  implied  general  charge.  Braithwaite  v.  Britain,  56; 
Palmer  v.  Graves 110 

6.  Construction — Mistake— Cost  of  obtaining  opinion  of  Court. 

Ripley  y,,Moysey 122 

7.  Contingent  legacy  to  grandchildren — Bight  of  legatees  to 

intermediate  interest  until  21.     Bmldy  v.  Dawns  .91 

8.  Devise  of  cottages  "with  furniture  and  effects  therein" — 

Furniture  not  mentioned  in  subsequent  statement  of  trusts  — 
Whether  furniture  passing  under  trust  or  to  residuary  legatee. 
Stubbs  V.  Sargon 241 

9.  Devise  to    gprandson   with   gift  over   in   event  of  death 

without  "lawful  issue" — Grandchildren  of  devisee.  Hutchinson  v. 
Stephens .       72 

10.  Priority  of  particular    legacies  —  Direction    that    **on 

decease  of  specified  legatees,  money  should  be  applicable  to  pay- 
ment of  the  legacies  given  by  this  my  will."    Brown  v.  Brown  .       84 


906  INDEX.  [r.r. 

WILL— 11.  Estate  by  implication— '*  Family  "—Business  directed 
to  be  carried  on  for  'Hhe  mutual  benefit  of  my  family" — Wheth.er 
wife  included.     Blarkvjetl  y.  Bull 52 

'   12.  Estate  of  trustees — Devise  to  trustees  for  limited  purpose 

without  words  of  limitation — Remainder  to  persons  beneficially 
entitled,     lltardttou  v.  Wiiliainson       .         .         .       * .         .  .         7 

13.  Gift  at  25— Vested  interest  liable  to  be  devested  in  case 

of  death  under  25.     Suvw  v.  Pouldeii 5a 

14.  Gift  of  residue  to  "the  inhabitants  of  Tawleaven  Bow" — 

Uncertainty.     Rogers  v.  lluunud 173 

15.  Gift  of  '*  whatever  remains  of  money" — Whether  passing* 

stock.     JJoiusou  V.  Gaskohi 176 

— '—  16.  Gift  to  CO -partners  at  time  of  decease  or  to  whom  testator 
might  have  disposed  of  the  business.     Stubba  v.  Saryon        .        .241 

17.  Gift  to  "  wife  "—Reputed  wife— Ejiowledge  of  testator 

that  reputed  wife  had  husband  living — ^Validity  of  legacy.  Giles  y. 
Giles 134 

18.  Gift  over — Gift  at  21 — Forfeiture — Conviction  for  felony 

before  attaining  21— Recovery  of  civil  rights  on  completion  of 
imprisonment.     Stoki-s  v.  Holdeii 43 

19.  Buch  of  testator's  male  relations  as  the  tenant  for 

life  should  by  deed  or  will  appoint — XXltimate  limitation  for  nearest 
male  relation  bearing  testator's  name— Tenant  for  life  answering 
two  descriptions.     l\xtrve  v.  Vinant 2<J2 

20.  Gift  of  realty  and  personalty— Equitable  estate  with 

executory  gift  over — Equitable  estate  co-extensive  with  legal  estate. 
Jackson  v.  Noble 285 

21.  Gift  to  widow  for  life — Principal  to  be  divided  among 

sons  *^  living  at  her  decease  " — Gift  over  to  issue  of  sons  "  in  case  of 
either  of  their  deaths  "—Death  of  son  in  testator's  lifetime— Right 
of  child  to  parent's  share.     Le  Jen  He  v.  Le  Jeune     ....    327 

22.  Gift  at  21 — Limitation  over  to  surviving  legatee  in 

event  of  death  of  others  without  issue — Limitation  over  to  take 
effect  only  in  case  of  death  of  legatee  under  21.     Monteitk  v.  Nichohou 

32» 

23.  Illegitimate  child  of  testator's  son,  legacy  to — Testator 

iu  lovo  parentis — Maintenance  by  testator  in  his  lifetime — Interest  on 
legacy  payable  at  21.     Rogers  v.  Soutteu 289 

24.  Legacy  duty — Specific  gift  of  stock — Exemption  of  pecu- 
niary legacies — Whether  covering  stock.     Douglas  v.  Congreve      .     103 

25.  Limitation  to  each  of  series  of  persons  in  succession- 
Successive  life  estates — Perpetuity.    Mackwarth  v.  Hinxman         .    30$i 

26.  Residuary  clause — "And"   read  "or."     Stubbs  v.  Sargun 

241 

27.  Specific  legacy — Increase  in  value  of  legacy  before  tes- 
tator's death  —  Bond  —  Interest  accruing  in  testator's  lifetime. 
JIarcourt  v.  Morgan 252 

28.  Survivorship  —  Bequest  of  joint  interest  in  chattels- 
Death  of  one  legatee  in  testator's  lifetime.     Mackiunon  y.  Peach    283 


VOL.  xLiv.J  INDEX.  907 

WORDS—"  And."     See  Will,  26. 

<<  Demise."    See  Landlord  and  Tenant,  6. 

*  *  Family."     See  Will,  11. 

"  Lawful  issue."     See  WUl,  9. 

<«  Level."     See  Mines  and  Minerals. 

**  Whatever  remains  of  money."    Sec  Will,  15. 

WBIT  OF  BEBELLION.     See  Rebellion. 

YOUNGER  CHILDREN.     See  Settlement  (Marriage),  1. 


END   OP   VOL.    XLIV. 
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